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PREFACE' 


The  arrest  and  imprisonment  by  the  Eari 
of  Selkirk,  of  several  partners  and  people  in  the 
service  of  the  North-West  Company,  at  Fort 
William,  in  August,  1816,  upon  charges  of 
"  high  treason,  murder;  robbery,  ^nd  conspira- 

€^/'  is  well  known  to  the  public  ^  and  the 
proceedings  by  indictment  and  otherwise,  a- 
gainst  them,  and  numerous  others,  their  adher- 
ents, which  have  subsequently  taken  place,  have 
equally  been  frequently  detailed  iii  the  public 
prints  of  Canada. 

The  trials  at  Yof  k  in  Upper  Canada,  of  which 
this  volume  contains  a  faithful  report,  now  de- 
monstratively exhibit  the  utter  futility  of  those 
charges ;  and  the  long  period  that  has  elapsed 
between  the  time  they  were  brought,  and  that 
when  the  trials  upon  tbeni  have  taken  place, 
is  an  additional  proof,  if  any  were  wanting,  of 
the  oppressions  under  colour  of  kw,  to  which 
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Lord  Selkirk  has  subjected  the  North-West 
Company.  The  records  of  the  secretary's  offi- 
ces of  both  provinces,  will  shew  that  it  was  ever 
the  anxious  wish  of  the  parties  accused  to  have 
speedy  justice  done  to  them,  that  they  might 
have  an  early  opportunity  of  estabhshing  their 
innocence  ;  and  it  is  perhaps  one  of  the  strong- 
est instances  of  the  perversion  of  legal  reme- 
dies, that  his  Lordship  has  been  enabled  to 
keep  prosecutions  hanging  over  individuals  for 
uptvards  of  two  years,  without  deigning  to  fur- 
bish the  Grown  with  mj  evidence  to  substanti- 
ate his  accusatiMs  till  compelled  by  govern- 

As  the  principal  part  of  the  evidence  neces- 
gary^  l-O  the  d^ence  of  these  parties  (aad  iu  fact 
also  that  which  was  to  be  brought  against  them,) 
W€ts  either  to  be  found  in  Upper  Canada,  or  was 
t<!>  be  procured  from  the  Indian  territories,  it 
appeared  that  justice  could  be  more  conve- 
"  niently  administered"  in  that  province  than 
in  Lower  Canada,  and,  as  far  back  as  March, 
1817,  application  was  made  to  the  Govetnor  in 
Chi^f,  then  Sir  John  Coape  Sherbrooke,  to  di- 
rect the  reino^val  of  these  cases  thither.  It 
seems,  however,  that  His  Excellency  judged  it 
Expedient  to  consult  the  government  at  home, 
so  that  it  was  not  till  the  24th  October^  that, 
(the  reply  being  favowaMe  to  the  raitovay 


gi*eat  seal  instruments  were  issued  on  the  first 
petitions,  and  on  the  20th  November,  and  7th 
February  following,  on  others  presented  by 
persons  subsequently  accused. 
1    All  this  while  the  documemtey  and  otheu  e- 
videnee,  which  Lord  Selkirk  affirmed  that  he  ^ 
possessed  as  the  ground  of  these  proceedings, 
Wgis  kept  back  by  him  Reaving  the  law  officers 
of  the  Grown  in  both  proTinces  to^  complain  of 
being  unable  to  discharge  their  duty  to;  the 
public  and  to  the  accused. 

Strong  remonstrances  were  repeatedl^^  made 
to  the  governments  of  both  provinces  on  the 
subject  of  the  mischievous  and  oppressive  de- 
lays complained- of.    The  attornoy-geaeral  of 
Upper  Canada,  in  his  report  m  reply,  dated  the 
10th  March,  1818,  gays,    we  were  then/'^^  (re- 
ferring to  a  previous  statemem  made  to  the 
Governor  of  Upper  Canada,  on  the  subject^ 
«  Gompelled  to  state  what  I  can  only  repeat 
mow,  that  we  were  not  only  totally  unprepar- 
"  ed  to  enter  upon  the  prosecutions  in  cjues- 
tion,  but  that  we  were  also  mthout  any  means 
of  knowing  when  we  could  be  prep^ed."'- — 
We  could  not  advise  an  indefinite  number  of 
*^  prisoners  charged  witii  oifences  of  which  wr e 
<^  knew  only  by  ru?mour  tfce  general  character, 
*^  and  none  of  the  particular  facts,  to  be  hasten- 
ed  hither  for  trial,  whiJe  we  w^orc  urfiamsh- 
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^>  ed  with  those  means  of  drawing  up  the  indict-? 

ments,  and  enabling  us  to  conduct  the  prose- 
"  cutions,  which  \ye  take  care  to  have,  and 
"  which  decency  in  the  administration  of  crim- 
^*  inal  justice  requires  we  should  have,  in  every 
"  common  larceny," — 'V We  had  received  in- 
"  formation  that  copies  of  all  the  depositions 
'5  were  preparing  for  us,  which,  with  the  other 
"  information  we  required,  w^e  expected  to  re-^ 
"  ceive  before  this  time,    But  I  ^.m  yet  with- 
out  these  necessary  instructions.-'    And  he 
adds,  '^Z  I  know  no  reason  but  that  which  it  is 
scarcely  fair  at  this  time  to  give  to  the  pri~ 
"  soners,  namely,  that  we  are  yet  quite  unpre- 
pared  to  try  them,  and  know  not  how  long 
we  may  be  suffered  to  remain  so,  why  the 
20th  of  April,'''  (which  was  the  day  prayed  to 
be  appointed  for  the  trials,)  "  might  not  be 
"  named  for  the  opening  of  the  Court." 

Memorials  in  behalf  particularly  of  those  of 
the  accused  who  were  suffering  under  protract- 
ed imprisonment,  accompanied  by  this  report 
of  the  attorney-general  of  Upper  Canada,  were 
presented  soon  after  to  the  Governor  in  Chief. 
In  reply,    His  Excellency  caused  it  to  be 
stated,  that  as  it  appeared  from  that  report  that 
no  proceedings  had  been  commenced  in  Up- 
per  Canada  against  them,  he  should  not  feel 
juslified  in  releasing  them  from  prison^  and 
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'^'  sending  them  to  Upper  Canada,  until  at  least 
the  private  prosecutor,  in  whose  hands  was  the 
"  information  necessary  for  instituting  such  a 
proceeding,  should  be  called  upon  to  furnish 
the  Crown  officers  of  Upper  Canada  with' 
such  parts  of  it  as  they  might  require.  This 
"  information  being,  as  His  Excellency  under- 
stood,  to  he  given  by  Lord  Selkirk,  the  law-offi- 
"  cers.had  been  directed  to  call  on  his  Lordship 
*^  peremptorily  to  transmit  the  same  to  Upper 
Canada  without  delay,  and  to  intimate  to  his 
Lordship,  that  unless  within  a  further  reason- 
able  time  the  Crown  officers  of  Upper  Canada 
were  furnished  with  the  evidence  necessarv 
"  for  the  commencement  of  proceedings  there. 
His  Excellency  would  feel  justified  in  order- 
ing  the  discharge  of  the  petitioners."  His 
Excellency  further  intimated  that  if  proceed- 
ings were  not  commenced  against  them  in  Up- 
per Canada  before  the  end  of  June,  he  should 
consider  them  entitled  to  their  discharge. 

The  attorney-general  of  Lower  Canada  also, 
in  reporting,  under  date  19th  June  1818,  to  the 
Governor  in  Chief,  in  reply  to  a  turther  remon- 
strance v/hich  was  made  in  that  m.onth,  states 
that  "  the  private  prosecutor,  the  Earl  of  Se!- 
"  kirk,  7vho  alone  possessed  the  evidence  in  support 
of  these  prosecutions,  had  been  absent  from 
•'  the  province,  and  since  his  return  his  time 


ff  bad  beeii  very  much  occupied  '^ith  the  sit- 
tings  of  criminal  Cpurts,  both  at  Q,ucb^c  and 
"  Montreal- 
Here  it  is  worthy  of  rtmajk,  that  during  up- 
wards pf  a  jQar  subsequent  to  the  arrest  of  these 
individuals,  the  private  prosecutor  was  pccupi- 
^iy  not  in  attending  the  pttings  of  crimina} 
"  Courts  ^t  (Quebec  and  Montreab"  but  in  act§ 
of  unpr^ecedented  violence  and  depredation^ 
which  were  only  checked  by  the  Prince  Ile- 
gent's  proclamation,  and  by  the  measures  pre- 
scribed by  His  Majesty's  government  fo^  en- 
forcing it;  and  then,  instead  of  returning  to 
this  province  with  the  special  commissioner,  to 
meet  the  accusation^  against  him,  and  to  esta- 
blish his  charges  against  others,  the^videme  m 
*^  support  of  which  he  alonf  po^siM^dy^  he  went 
on  a  tedious  and  circuitpus  jourufsy  for  his  qwh 
private  purppses  and  did  not  get  to  Montreal 
till  February  1818;  whilst  his  J|jprdghip's  subr 
sequent  ppQupa^tions  in  thp  criminal  Courts  of 
Lower  Canada,  whether  pis  a  public  infprmerj 
or  private  prosecutor,  cpuld  afford  no  valid  an- 
swer tp  persons  complaining  of  a  grievaiice  in 
the  delay  of  justice. 

Pragged  at  length  into  the  arena  by  the  de- 
termination before  alluded  to  of  the  Governor 
in  Chief,  io  consider  the  parties  imprisoned  as 
entitled  to  liberatipii,  if  proceedings  were  not 


Sslfilijiiad  againsjt  ih^m  within  a  given  time,  higt 
Lordsbip  was  compelled!  to  take  measures  for 
commencing  such  ;  and  the  result  of  these  pro- 
eeedings  constitute  a  tri^uipphant  vindication  of 
the  parties  accused,  and  a  conclusive  demons 
stratiQU  not  only  ojf  the  obvious  jnotiv^s  in  ^hicJ^ 
th^se  frivolous  and  vexajljious  charge?  wginat^ 
ed,  but  also  of  the  iniquity  o£  the  pie^ins  em- 
ployed in  mistering  them  up,  by  every  insidi-r 
0m  art  to  prejudice  thje  public  opinipn. 

Inatead,  howwer*  of  making  his  ^ppsearanof^ 
as  the  private  prosecutor  in  these  pauses  at 
"STQrk,  where  he  w^s  anxiously  eip<$eted  up  tq 
the  v^ry  hour  of  the^  commen^^ement  of  Browri 
and  Boucher's  trials  his  Lordahip  disappointed 
the  Grown  officers,  bis  pwp  Vf^itness^s,  s^nd  the 
public^  and,  although  he  started  fr^  MiQUftreal 
in  th^  direction  ol  Upper  Canada,  he  s^p^:^  after 
turned  olF  to  the  h&j  and  proceeded  by  way  of 
Kew-yprk  to  England,  anticipating,  no  doubt, 
this?  signal  defeat,  and  un^tbie  to  wftiiMand  th^ 
mortification  of  witnessing  it  in  personi. 

\i  will  be  observed  that  ^monigst  these  trials 
is  that  of  twO'  of  Jjord  SeMlirk-s  settleFs,,  (Coor- 
per  awd  Bennerman,)  who  craved  a  eoiiveyanc^ 
froms  the  North-W^est  Cornpanyi  and  Jeft  the 
R^d  River  for  Upper  Canada.  They  were  in- 
cluded in  an  indictment  with  several  others  for 
stealing  cannon^  on  the  merits  of  wHch  there  is 
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no  occasion  to  say  any  thing  here,  as  they  will 
speak  for  themselves  on  a  perusal  of  the  evi- 
dence. This  trial  ha'S  in  fact  no  direct  relation 
to  the  disputes  betwe,en  Lord  Selkirk  and  the 
North-West  Company,  but  his  Lordship  hay- 
ing all  along  endeavoured  assiduously  to  im- 
press on  the  pubhc  mind,  the  idea  that  the  de- 
sertions which  took  place  from  his  colony  were 
wholly  to  be  ascribed  to  the  persuasions  and 
enticements  of  the  North-West  Company,  the 
evidence  produced  on  this  occasion  (which 
might  have  been  multiplied  to  an  indefinite  ex- 
tent, by  the  numerous  other  individuals  who, 
having  escaped  from  Red  River,  are  now  settled 
in  Upper  Canada,)  will  clearly  demonstrate  that 
it  w  as  the  wretched  state  of  misery  into  which 
these  deluded  people  were  plunged,  and  the 
oppressions  they  suffered,  that  produced  the 
spirit  of  dissatisfaction  prevailing  amongst  them, 
and  induced  them,  some  to  find  their  way  out 
at  all  risks  through  the  savage  tribes  by  way  of 
Fond  du  Lac,  others  to  lay  a  plan  for  escaping 
by  the  Mississippi  into  the  United  States,  and 
others' to  apply  to  the  humanity  of  the  North- 
West  Company's  people  to  give  them  a  passage 
to  Canada.  This  testimony  of  their  sufferings, 
and  of  the  deceptions  practiced  upon  them  by 
the  Earl  of  Selkirk  and  his  agents,  comes  in 
'dmple  confir-malioo  of  tlie  propheUc  view  tak- 


en  by  the  honourable  and  reverend  Dr.  Stra^: 
han  of  York,  in  his  able  letter  to  the  Earl,  re- 
lative to  his  Red  River  colony,  published  in 
;  and  upon  the  whole,,  both  with  respect 
to  those  delusions,  and  to  ihe  calumnies  heap- 
ed upon  the  North- West  Company,  it  will  now 
be  found,  that  the  veil  is  rent  asunder,  the  mask 
is  torn  away,  and  the  vile  deformity  they  have 
hidden  is  exposed  to  the  view  of  th^  world. 
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FOR  ill's  explanatidn  cjf  some  MhnkdH  and  lihixl  ttrijvs  mid 
phrases  made  use  of  in  thest  ificthy  A  GLOSSARY  h  suhpineS, 
of  such  as  are  mt  familiar  to  general  readefif  ^it : 


iAnglois.-^An  Englishman,  the  English,  but  applied  exclusively  to  the 
servants  of  the  Hudson's  Udy  Coriipany,  whether  Englisbj  Freijcli, 
or  Half-breeds,  in  contradistinction  to  the  fur-traders  from  Canada^ 
who  are  called  Frangois^  of  whatever  country  or  language  Uiey  naay 
be. 

Arjmi  (as  a  measure  of  l^gth.)— 180  French  feet 

Bateau, — A  boat  or  bar^e,  which  are  only  used  on  the  large  navigabfe 

lakes  and  rivers  of  the  country :  they  are  flat  bottomed  and]  carry  at- 

bout  four  or  five,  toes. 
Bois'bruleSi — See  Half  hr&tis. 

Bourgeois. — Master^  employer ;  applied  both,  specially  to  the  petso^ 
^( whether  partner  or  clerk)  who  has  the  command  and  superintendence 
of  a  trading-post,  or  of  a  canoe,  and,  generally,  to  persons  rankiag 
as  gentlemen,  or  above  the  class  of  servants. 

Brigade.-— A  fleet  of  canoes,  bound  to  or  from  a  particular  tradiag-po6t 
or  department. 

Capote. — A  ^'cat  coat, 

Conseil. — A  council ;  generally  applied  to  the  formal  meetings  between 

parties  of  Indians,  or  between  the  traders  and  Indians. 
De;7artolen^— Portion  of  country,  the  trade  of  which  is  placed  wndet 

tlie  special  management  of  one  or  more  partners  or  bour*geois. 
Engage. — An  engaged  servant:  applied  specially  to  the  Canadians  who 

engage  as  voyageurs  or  voyagers  for  a  term  of  years  in  the  service  of 

the  fur-traders. 
JEnglish. — See  Anglais. 

Equipemeni. — Equipment;  the  clothes  and  other  articles  furnished 
yearly  to  the  clerks  and  servants  of  the  fur-traders,  every  individual 
in  their  employment  receiving  an  eijuipment  proportioned  to  his  sta- 
tion- 

Fort. — The  trading  posts  are  always  called  forts,  though  in  general  nol 
otherwise  fortified  than  by  being  placed  in  a  square  inclosure  formed 
of  palisades  or  pickets ;  indeed  every  house  in  the  Indian  countiy  is 
called  a  fort. 

Frangois. — A  Frenchman,  the  French,  but  applied  exclusively  to  the 
Canadian  fur-traders,  of  whatever  nation,  to  distinguish  them  from 
the  traders  who  come  from  Hudson's  Bay,  who  are  called  Anglais^ 
English. 

Freemen. — Canadians  and  others  (not  Indians  or  half-breeds)  who  re- 
side in  the  Indian  countries,  as  hunters,  fishermen,  or  farmers,  anJ 
are  not  engaged  servants  of  the  fur-traders. 

Half-breeds,  Metifs,  Bois-brules. — The  names  given  to  the  mixed  po- 
pulation which  exists  in  the  North-West  arising  from  the  connecticaa 
vof  Europeans  or  Canadians  with  th«  Indian  women.  These  appella- 
tions  are  synonymous.  The  first  is  the  English  one ;  M&iif  is  -a 
corruption  of  the  Spanish  Mestice  ;  and  the  term  of  Bois-hruU  is  saa4 
t©  be  derived  from  the  sallow  complexion  of  the  half-breeds  being  coai- 
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pared  to  the  appearance  of  a  forest  of  fir-trees  that  had  been  burnt. 
an  occurrence  frequent  in  those  parts,  and  which  assumes  an  uni- 
versal brown  and  dingy  colour. 

Hangar d,— All  outhouse  of  any  description,-  whether  a  shed,-  a  pent- 
house, or  a  closed  store,  in  whicii  goods  are  deposited. 

Nommes  librts. — Freemen  ;  see  Freemen, 

Marchl,  march^  a  da^fs  march. — The  distance  a  canoe  goes  inacia;*'., 
Metifs.— See  Half-breeds. 

North-Canoe.— A  canoe  calculated  for  the  shallow  rivers,  and  difFicifit 
navigation  of  the  interior ;  it  is  about  half  the  size  of  a  Montreal  ca- 
noe, or  one  used  in  the  navigation  between  Montreal  and  Fort  Wil- 
liam. 

i^emtcftn.— The  meat  of  buffaloes,  or  nioose-deer,  dried  and  pounded, 
mixed  with  grease  or  fat;  it  is  generally  put  into  bags  made  out  of 
the  hide,  and  called  Tawreawar :  it  is  the  universal  article  of  food  a- 
mongst  the  engages,  half-brfeeds  and  Indians  in  the  Korth-West, 
when  travelling  in  tlie  open  season. ,  . 

Piece. — A  package  made  up  for  the  North  West,  weighing  about  90 
ibs-  for  the  convenience  of  carrying  actOss  the  portages. 

Portage.— A  carrying  place. 

Prairie. — A  level  tract  of  country  without  wood- 

Snow  Shoes. — -Net  work  made  with  thongs  of  raw  hides  stretched  upon  a 
frame  of  ari  oVal  sliape  from  three  to  four  feet  long,  and  18  inches 
broad  which  are  fastened  to  the  feet  in  order  to  walk  over  the  snow. 

iTaureau. — A  bag  of  Pemican.  or  pounded  meat,  made  of  raw  bufFaloe 
hide,  weighing  usually  about  90  lbs. 

Train. — A  sledge. 

Voyageur,  Voyager. — Canadians  and  others  engaged  by  the  fur-tradefS 
as  canoe-men.   The  terln  applies  also  to  the  traders  themselves-^ 
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PAUL  BROW^?^, 

AND 

FEANCOIS  FIRMIN  ROUGHER, 


ERRATA 

in  BROWJf  and  BOUCHERS  Trial, 


Page  88,  line  10,  /or  began  then,  read!  began  thenip 

92,  ?me  3, /or  interfere,  rcacZ  interpose, 

99,  line  ^  from  bottom,  for  rearf  1803= 

101,  line  il,for  equitam^  read  equitum. 
ibid.  UneiQ,fotheref.fead  neref.  (abbr.  for  Hereford.)  . 
109,  line  11  from  botlom,for  part  of  Crown,  read  part  of  the  Crown, 
130,  line  15  from  bottom,  for  more  f\.\\ly J  read  mpst  fully. 
SOO,  line  8  from  bottom^  for  oneto  which,  read  one  lit  answer  to  which, 
208,  /ine  7, /or  it  is,  reacJ  is  it.  :  . 

222,  line  5  from  bottom,  for  not  a  boat,  read  not  m  a  boat. 
234,  line  8  from  bottom^  for  as  I  am,  read  as  I  am  now. 
299,  /in?  2  front  bottonf,,  for  before  that  same  year,  read  before,  ir 
that  same  year. 


In  m  Trial  of  the  JCtESSjiRIES. 

45,  line  19,  fot  1815,  read  1816. 
28,  Zine  5, /of  1815,  read  1816.  ■ 
5*7,  iineV^,foTinfuvafemxnt{&y  read  in  favor  em  vita.  . 
90  and  .91,  transpose  the  bottom  line  of  page  91,  to  the  bottom  cf 
page  90. 

450,  Zme  5, /or  Protain,  read  Poitras. 

154,  Zine  15, /or  Court  deposed,  rea<l  trust  reposed. 

159,  Zinc  9, /or  Miles  Macdoneli,  read  Aiexr.  MacdonelL 

489,  line  15, /(5r  Hiviere  aux.  JVXotrs,  read  Riviere  aux  Morts. 

205,  bottom  line f  for  again  made  to  go,  read  were  made  to  go. 


M  COOPER  arid  BEJSWSRMJM  Trial 


Page  41,  line  iS  from  bottom^  after  wrong,  pwf  a  lim^  to  denote  the  iio 
terruption, 


PROVINCE  OF  UPPER  CANADA, 


HOME  DISTRICT. 

Session  of  Oyer  and  Termineb,  nnd  general 
Gaol  Delivery,  held  at  YorKj  in  the  Home 
District, on  Monday  the  Idth  (f  October y  1818« 

PiRESENT. 

His  Lordship  Chief  Justice  Powell,  . 

The  honourable  Mr.  Justice  Caripbell, 

The  honpuraible  Mr.  Justice  BouLfroN, 

The  honourable  James  Baby,  Esq.^  jtjgtices  or  tU  Peace 

William  Allan,  Esquire,  I    the  Home  district. 

The  Commission,  (Appendix  A.)  under  th<i 
Great  Seal  of  the  Province  was  read,  after  which 
fthe  Grand  Jury  w^re  sworn  in,  and  charged  by 
his  Lordship  the  Chief  Justice;  the  substance  of 
which  charge,  as  far  as  related  to  the  trials  of  of- 
fences committed  in  the  Indian  territoHes,  Was  as 
follows: 

'Gentlemen  of  the  Grand  Jury^ 

In  addition  to  your  ordinary  function  of 
delivering  the  gaol,  and  enquiring  of  crimes  com- 
initted  within  this  district,  you  Vfn\  be  called  upon, 
under  the  provisions  of  a  statute  of  the  United 
Kingdom,  passed  in  the  43d  year  of  his  Majesty's 
reign,  to  enquire  of  crimes  *nd  offences  charged 
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to  have  been  commitied  in  territories  ftot  withb 
the  limits  of  the  Home  district,  or  of  the  province,  '.\ 

To  give  this  jurisdiction  to  this  Court,  the  sta- 
tute makes  it  necessary  that  the  Governor  of 
Lower  Canada  should,  by  an  instrument  under 
the  seal  of  that  province,  declare  that  justice  may 
be  more  conveniently  administered  with  relation  to 
any  particular  crime  or  offence  in  Upper,  than  in 
Lower,  Canada. 

Under  such  a  declaration,  which  will  be  mani- 
fested to  you  by  production  of  the  instrument,  * 
charges  will  be  exhibited  against  various  individu- 
als for  the  highest  crimes,  murder,  robbery,  and 
arson,  not  only  as  principals,  or  actual  perpetra- 
tors of  the  crimes,  but  as  accessaries  before  and 
after  the  fact. 

It  must  be  utmecessary  almost  for  the  Court  to 
enter  upon  an  explanation  to  you,  gentlemen,  who 
have  so  long  and  so  properly  exercised  the  func- 
tion of  grand  jurors,  of  what  constitutes  these  of- 
fences. \ 

Murder  is  that  aggravated  homicide  which  n 
of  forethought  malice,  and  wants  all  the  alleviating; 
circumstances  which  the  tenderness  of  criminal 
law  admits  to  qualify  homicide  into  manslaughter 
excuseable,  or  justifiable.  This  malice  the  law 
presumes  where  the  evidence  of  the  fact  shews 
not  the  contrary,  therefore  it  is  usual  so  to  charge 
the  homicide  in  the  indictment,  leaving  it  to  the 
accused  to  shew,  on  his  defence,  to  the  petit  jury, 
or  jurj  of  trial,  the  alleviating  circumstances  which, 
in  their  judgement,  may  constitute  only  an  inferior 
offence.  Robbery,  you  well  know,  is  larceny,  aggra- 
vated by  force.  It  is  the  forcibly  taking  and  carrying 
away  the  money  or  goods  of  another,  against  his 
•will,  from  his  person,  putting  him  in  fear,  of  what- 
ever value  the  goods  or  money  may  be,  and  it  may 
be,  if  the  goods  or  money  were  not  upon  the  person, 


but  t^lkeii  in  tiis  presence,  by  force,  feloniously,' 
and  putting  in  fear.  Robbery  so  defined  is  a  ca- 
pital offence  in  the  actors  present,  and  in  the  ac- 
cessaries before  the  fact.  Arson  is  the  v;iifnl  and 
mahcious  burning  of  the  house  or  out-house  of  ano- 
ther. Under  this  general  definition  is  compre- 
hended all  out-houses,  barns,  and  stables  that  are 
parcel  of  the  dwelling,  though  not  contiguous  to  it, 
or  under  the  same  roof  But,  to  constitute  th;^ 
offence,  it  must  be  done  maliciously,  and  not  by 
accidenti,  and  there  must,  besides  the  attempt  to 
set  fire,  be  an  actual  burning,  however  small  the 
consumption.  This  is  also  a  capital  offence  in  prin- 
cipal and  accessary  before  th^  fact.  Gentlemen  ; 
in  the  course  of  this  investigation  you  will  find 
facts  charged  as  felonious,  arid  w^earing  such  art 
appearance  in  every  respect^  w^anting  perhaps  that 
which  ought  to  constitute  felonious  robbery  or 
larceny,  the  animus  furandi^  and  wanting  that^^ 
the  taking  the  goods  of  another,  without  his  con- 
sent, is,  in  law,  a  trespass,  and  the  nice  shades  by 
which  the  same  act  mav  be  distinsfuished  to  be 
trespass  or  felony,  is  properly  of  the  considera- 
tion of  the  jury  of  trial,  since  you  can  scarcely  re- 
ceive light  from  the  ex  parte  testimony  of  the  prose- 
cutor to  shew  that  what  he  charges  as  felony  is  me- 
rely trespass ;  but,  should  that  appear  satisfactorily 
to  you,  and  that  there  was  no  intention  to  steal,  no 
animus. furandi  in  the  taking,  you  can  not  conscien- 
tiously put  the  accused  to  answer.  The  prosecu- 
tions are  remote  from  the  scene  of  action^  and 
the  facts  charged  to  have  been  committed  in  the 
Indian  territories,  visited  by  rival  traders,  where 
you  can  hardly  expect  to  meet  with  impartial  rela- 
tions of  facts,  but  that  is  the  consideration  of  the 
Jury  of  trial,  who  will  weigh  the  credit  of  each 
witness.  Your  duty  is  also  to  decide  according  to 
Evidence,  but  you  are  not  expected  to  sift  it  so 
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elosely.  ft  is  sufficient  for  you  to  ascertain  by  evi- 
dence that  the  fact  charged  has  been  committed, 
and  that  there  is  strong  probabihty  that  the  accus- 
ed is  the  perpetrator. 

Gentlemen  ;  the  publicity  given  to  the  details 
which  are  to  be  laid  before  you,  by  dispersing  in 
pamphlets  the  depositions  of  witnesses  taken  be- 
fore the  magistrates,  may  have  presented  them  to 
you,  and  made  impressions  on  your  minds  favour- 
able or  unfavourable  to  these  prosecutions.  I  need 
not  tell  you  that  it  is  a  firstduty  on  your  part,  to  di- 
vest your  minds  of  all  such  impressions,  and  bring 
them  to  the  legal  enquiry,  free  and  unprejudiced,  so 
as  to  receive  the  evidence  brought  before  you  with- 
out bias,  and  to  weigh  it  with  the  strictest  impartia- 
lity, never  forgetting  that  your  business  is  merely 
to  inquire  and  report  the  truth  of  the  fact,  and  the 
probability  of  the  charge  to  be  such  as  should  put 
the  accused  upon  his  defence. 

There  is  also,  I  find,  in  the  docket  furnished  by 
tlie  Crown  officers,  a  bill  against  more  than  twen- 
ty individuals  for  a  conspiracy  to  subvert  the  set- 
tlement  at  Red  River,  also  in  the  Indian  territory, 
and  which  must  be  subjected  to  the  jurisdiction  of 
this  Court,  and  your  consideration  of  it  must  be 
guided  by  the  same  course  as  the  other  crimes 
charged  to  have  been  committed  there. 

Conspiracy,  strictly  speaking,  is  an  odious  com- 
Binatioo  or  concert,  of  two  or  more  persona,  to 
charge  others  with  a  criminal  conduct  which 
iiiight  expose  them  to  danger  from  prosecution. 
But,  in  a  wider  view,  the  law  considers  as  con^ 
spiracy  all  concert  and  confederacies  whatsoeveF 
wrongfully  to  prej udice  a  third  person,  and  sub* 
jects  the  conspirators,  when  convicted,  to  the  hea- 
fy  penalty  of  fine  and  imprisonment,  and  ia  certain 
cases,  to  infamous  and  corporal  punishments.  This 
^f!€ert  may  be  without  direct  personal  coramum^ 


as  principals 


as  acmsaries  before^  and 


cation,  any  evidence  which  dcmonstrales  that  there 
was  confederacy  between  the  parties  accused,  to 
effect  the  criminal  purpose,  although  that  purpose 
should  not  have  been  actually  effected,  conslitutes 
the  offence  of  conspiracy,  of  which  the  overt  acts 
are  confirmation. 

Thursday y  2ld  Odoher,  1818. 

Indictments  {^Appendix  By  C,  and  Z),)  were  found 
by  the  Grand  Jury  against 

/CuTHBERT  Grant, 
Louis  Perraui^t, 
Paul  Brown,  and 
Francois  F.  Boucher, 
Allen  Macdonell, 
John  Siveright, 
Seraphim  Lamarre,  and 
Peter  Pangman, 
Alexander  Mackenzie, 
John  McDonald, 
Simon  Fraser, 
Allen  McBgnell, 
Seraphim  Lamarre, 
Hugh  McGillis, 
John  McLaughlin, 
William  Shaav, 
John  Siveright,  and 
Peter  Pangman, 

Jvr  the  murder  of  Robert  Sempky  EsqmrCy  on 
the  19^  of  June^  1816^* 

George  Campbell,  ^  as  principals^  for  arson^ 
Cuthbert  Grant,  and  >  on  the  ^8/A  of  June^ 
William  Shaw,  J  ^815| 

{The  indictment  agaimt  Duncan  Cameron,  as  ac" 
cessary  before  the  fact ^  being  thrown  out^ 

And  agaimt  Paul  Brown,  for  robbery  in  a  dwel- 
Ung'house. 


as  accessaries  after ^  ths 
fact^ 
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Friday,  23d  October,  1818. 

^^n  indictment  against 

George  Campbell, 
Robert  Gunn,  and 
Hector  McDonald, 

was  returned  ly  the  Grand  Jury — No  Bill 

Attorney-General — I  rise  to  move  the  process  of 
Ibe  Court  against  the  persons  on  the  indictment 
which  th^  grand  jury  returned  yesterday.  Brown 
£V)d  Boucher,  two  of  the  principals,  are  in  custo* 
dy.  I  therefore  move  that  process  do  issue  etgainst 
Cuthbert  Grant,  Alien  M'Donell,  — 

Mr.  Sherwood. — I  beg  leave  to  state  to  the  Court 
that  the  gentlemen  against  whom  the  Attorney:- 
Genera!  is  moving  that  process  do  issue,  are  mere- 
ly^ charged  as  accessaries,  and  they  are  all  her^ 
upon  bail.  I  believe  it  is  never  usual  to  move  th^ 
process  of  the  Court  against  accessaries  until  con- 
viction has  taken  place  against  the  principals,  but 
even  were  it  the  customary  course,  still  the  very 
different  circumstances  under  which  these  defend- 
ants stand,  would  completely  set  it  aside.  These 
persons  have  all  been  admitted  to  bail,  have  en- 
tered into  recognizances  which  have  been  taken 
under  the  high  authority  of  the  Governor  General 
of  the  Canadas.  Whether  this  bail  or  these  recog- 
Bizances  are  good  or  bad,  is  not  now  to  be  a  ques- 
tion, it  is  sufficient  that  they  have  been  taken  un- 
der the  highest  authority,  and  that,  in  fulfilment  of 
the  obligation  imposed  by  them,  these  gentlemen 
are  present  in  this  Court. '  It  is  therefore  incompe- 
tent to  the  Attorney-General  to  move  the  process 
tC)f  the  Court  against  persons  y^ho,  in  their  presence, 


for  maliciously  shooting 
at  Miles  Macdo7ielI^ 
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«ire  fulfilling  the  obligation  which  thej  have  enter- 
ed into  of  appearing  before  the  Court.  But  why 
should  it  be  moved?  they  are  all  under  bail,  un« 
der  bail  in  such  sums  as  appeared  adequate  to  en- 
sure their  appearance  here,  and  thej  do  appear. 
At  any  rate  tiil  the  principals  are  eonvicted,  in  no 
case,  under  no  circumstances,  is  it  customary  to 
attach  accessaries.  The  principals,  or  two  of  thein, 
are  in  actual  custody  of  the  Court,  and  tiii  they 
are  convicted,  I  contend,  a  capias  ought  not  to  is- 
sue against  those  charged  merely  as  accessaries, 
and  who  come  forward  and  cay,  here  we  are.  Tiil 
authorities  are,  shewn  for  such  a  course,  I  should 
think  your  Lordships  will  not  sanction  the  appli- 
cation. These  persons  do  not  appear  here  in  the 
ordinary  course  of  things  ;  the  charge  has  been 
preferred  against  them  in  the  Lower  province,  a 
part  were  taken  into  custody,  and  a  part  were  put 
under  recognizance,  and  in  this  manner  they  have 
been  transmitted  by  the  government  below,  under 
the  authority  of  the  act,  the  special  act  under  which 
they  are  indicted.  It  is,  I  have  asserted,  not  a  usu- 
al course  to  move  the  process  of  the  Court  against 
accessaries,  then  I  ask?  can  any  reason  be  assigned 
for  doing  so  in  the  present  case?  Can  there  be 
any  reason  given  for  their  being  taken  into  custo- 
dy here,  when  the  government  of  the  Lower  pro- 
vince have  admitted  them  to  bail,  and  they  fulfil 
their  recognizance  by  appearing  here.  They  were 
once  in  custody,  and  were  ^ent  beiow,  and  there 
a  part  were  detained  in  confinement,  and  the 
others  were  liberated  upon  giving  security.  I  ad- 
vance then  that  the  principals  alone  having  been 
sent  in  custody  by  the  government  of  the  Lower 
province,  whilst  the  accessaries  appear  here  in 
obedience  to  the  recognizances  into  which  they 
have  entered  under  the  sanction  of  the  high  autho- 
nty  of  the  Governor  General,  in  addition  to  the  ar- 


\ 

8 


gument,  that  it  is  not  usual  to  take  accessaries  into 
custody  till  after  the  conviction  of  the  principals,  I 
advance  that  these  gentlemen  stand  merely  lik^ 
persons  accused  of  a  misdemeanor,  and  having 
given  bail,  and  appeared  in  Court,  it  is  not  coin- 
peterit  to  this  Court  to  issue  their  process  against 
|hem.  The  indictment  under  which  they  are 
diarged,  is  preferred  under  a  particular  act  from 
which  this  Court  derives  its  authority,  and  which 
is  a  special  act  Conferring  jurisdiction. 

Chief  Justice  PdwelL— These  proceedrngs  being 
founded  on  a  special  act,  we  must  have  the  au- 
thority under  which  we  are  to  take  cognizance  of 
them. 

'  Mr.  Sherwood. — I  trust  in  the  contest  of  these 
rival  companies  no  measures  will  be  resorted  to^ 
Calculated  to  gratify  those  vile  passions,  which 
imfortunately  mark  the  conduct  of  some  persons. ' 
'  Attotney  Generah~\  know  nothing  of  rival  com- 
panies, or  of  disputes  between  them.  In  the  dis- 
chargie  of  my  duty  I  know  nothing  except  what  | 
obtain  from  informations  placed  before  me  ahal^ 
from  the  returns  of  the  grand  jury.  They  hav6 
returned  as  true  a  bill  of  indictment  for  murder 
^igainst  a  number  of  persons  who  are  not  in  custo- 
dy, and  to  bring  them  before  the  Court,  I  adopt 
the  usual  course,  viz.  that  of  moving  that  capias 
do  issue  to  take  them  in  Custody.  This  is  the  ordi- 
iiary  course  and  it  is  my  duty  to  piirsue  it.  What- 
ever indulgence  your  Lordships  may  be  pleased 
to  extend  to  them  when  before  the  Court  will  be 
cheerfully  acquiesced  in  6n  my  part,  but  it  is  with 
your  Lordships  and  not  with  me*  I  know  nothing 
of  this  any  more  than  any  other  case,  but  from  the 
grand  jury,  and  to  bring  the  persons  whom  they 
accuse  by  the  indicttoetit  before  the  Court,  I  move 
that  its  process  do  issue  against  those  who  are  not 
in-custody.  '  •■  ^ 
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Mr.  Sherwood, — Then  I  beg  to  produce  high, 
very  high,  legal  authority  against  the  proposition! 
The  authority  upon  which  this  proposition  will  be 
rested,  is,  I  take  it,  the  2  and  3,  Edward  VI.  cap. 
24.  In  Hawkins,  vpl.  2,  page  457,  sec.  1.  50, 
{which  Mr,  Sherwood  read,  providing  for  the  indict" 
meni,  trials  judgment  and  punishment  in  one  county,  of 
accessaries  to  a  murder  committed  in  another^)  Now 
it  might  be  and  is  necessary  to  know  if  the  imput- 
ed offence  has  been  committed  in  any  county,  or> 
as  that  can  not  be  from  the  nature  of  the  case, 
whether  it  was  committed  in  Upper  Canada.  The 
Attorney-General  will  perhaps  demonstrate  that 
the  crime  has  been  committed  as  laid,  but  thea 
the  legal  question  respecting  the  accessaries  will 
remain.  '  I  thus  early  state  that,  as  to  where  the 
offence,  if  committed  at  all,  was  committed,  we  do 
iiot  wish  to  raise  a  question.  We  have  no  desire 
Whatever  to  question  the  jurisdiction  but  to  go  to 
trial  upon  ttie  plairi  and  simple  plea  of  not  guilty. 
But  surely,  under  all  the  circumstances  of  (he  case, 
the  Attorney-General  w^ill  not  expect  that  the  pro- 
cess of  this  Court  shall  issue  against  these  gentle- 
fcaen  before  the  conviction  of  the;  principals,  or 
some  of  them,  nor  indeed  can  he  move  it  wheri 
they  are  actually  present.  Referring  to  the  au- 
thority which  I  hold  in  my  hand,  Hawkins,  the 
law  of  exigent  is  clearly  laid  down,  and  all  its  fea- 
tures fully  delineated,  and  there  I  find  that  capias 
is  thefirst  step  inxpfoceeding  to  outlawry,  and  is 
the  incipient  measure  to  bring  before  the  Court 
persons  who  although  bound  to  appear  before  it, 
do  not  come  forward  agreeably  to  the  tenor  of 
their  recognizance,  not  against  gentlemen  who 
manifest  their  anxiety  to  fulfil  every  obligation 
which  the  law  has  imposed  upon  them.  The  ob- 
ject and  intent  of  capias  being  issued  is  to  prevent 
the  public  justice  of  tho  country  from  being  evad- 
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:  it  is  issued  ex  necessitate  rei^  because,  without 
it,  the  accused  cao  not  be  brought  to  answer  the 
charges  and  offences  alleged  against  jiim,  but  here 
we  are  re^dj  to  go  to  trial,  we  present  ourselves 
)3efore  the  Court,  and  wait  onij  its  course  of  prac- 
tice to  enable  us  to  undergo  our  trials,  for  which 
we  are  equaliy,  if  not  more,  anxious  than  the 
Crown.  I  state  uoequi vocally  to  the  Court  that 
Ihe  course  proposed  by  the  Attorney-General  is 
one  that  I  look,  but  look  in  vain,  for  any  authority 
to  support.  If  there  are  authorilies  to  sustain  such 
a  course  they  w^ili  doubtless  be  known  to  the  At- 
f$orney-Geoeral,  and  if  he  will  slate  any  instance, 
^  single  instance,  if  he  w^iil  produce  any  authority 
of  exigent,  to  which,  I  repeat  it,  capias  is  the  in- 
cipient measure,  if  the  Attorney-Genera!  can  ex- 
liibit  a  single  instance  wherein  that  course  has  been 
resorted  to  before  a  single  principal  has  been  con- 
victed, 1  have  done ;  but  till  Mr.  Attorney  puts 
the  principals  upon  trial,  and  convicts  them  all, 
or  proceeds  to  outlawry  in  their  cases,  he  can  not, 
according  to  my  judgment,  be  allowed  process 
against  gentlemen  charged  as  accessaries  who  ar© 
under  recognizances  allowed  by  the  Governor  Ge- 
aieral,  and  are  moreover  actually  present. 

Chief  Justice,— tlie  question  arises  upon  in- 
^lictments  founded  on  the  43d  of  the  King,  till  I 
see  that  we  have  authority  to  take  cognizance  of 
the  offence  and  the  offender,  I  can  not  proceed 
■with  the  argument.  Have  you,  Mr.  Attorney- 
General,  great  seal  instruments  from  the  Lower 
province  transmitting  these  persons,  and  the  par- 
ticular offence  upon  which  the  grand  jury  have  re- 
turned a  true  bill,  to  th^is  province  for  trial  ? 

i^The  great  seal  instruments  {.Appendix  L.  JH 
md  JY,)  were  then  handed  to  the  Court.  The  Chief 
^Justice  remarked  that  it  had  been  air eadij  held  thai  the 
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0reat  Seal  of  the  Lower  province  proved  itself  there 
eould  therefore  be  no  dijfficully.) 

Attorney -General, — 1  move  the  process  of  the 
Court  against  the  persons  named  in  the  indictment, 
for  the  murder  of  Mr.  Semple  who  are  not  already 
in  custody. 

Mr,  Sherwood,— As  Mr.  Attorney-General  per- 
sists in  his  motion,  I  beg  to  offer  high,  very  high, 
authority  in  support  of  the  opinions  I  have  sub- 
mitted, that  the  course  taken  by  Mr.  Attorney- 
General  is  as  extraordinary  and  unprecedented,  as 
it  is,  in  the  present  instance,  completely  uncalled 
for.  I  produce  first,  Chitty,  vol.  I.  who  your  Lord- 
ship knows  invariably  refers  to  the  authorities  up- 
on which  any  opinion  he  advances  is  founded,  and 
at  pages  338  and  339,  I  find  him  considering  the 
nature  of  process  in  general ;  page  338,  he  says, 
>'  Process  is  so  denominated  because  it  proceeds  or 
"  issues  forth  to  bring  the  defendant  into  Court 
"  to  answer  the  charge  preferred  against  him  and 
"  signifies  the  writs  or  judicial  means  by  which  he 
"  is  brought  to  answer."  He  then  goes  on  to  de- 
scribe that  w^hat,  before  a  bill  is  returned  by  a 
grand  jury,  is  termed  a  warrant,  is  subsequently 
denominated  process ;  that  in  every  commission 
of  Oyer  and  Terminer  the  power  of  issuing  pro- 
cess is  incidentsTlly  communicated  on  the  sound 
principle  that  where  power  is  instrusted  to  enquire 
into  offences,  the  authority  to  compel  the  attend- 
ance of  the  party  accused  must  necessarily  be 
given,  that  it  is  founded  upon  the  same  reason  that 
justices  of  the  peace,  whenever  authorised  to  en- 
quire, hear,  and  determine,  have  power  to  com- 
pel the  defendant  to  attend,  but  that  this  power 
does  not  attach  to  the  commission  of  gaol  dehve- 
ry,  and  that  under  that,  capias  can  not  issue  be- 
cause the  jurisdiction  is  limited  to  the  delivery  of 
.the  gaol    And  having  thus  shewn  who  can  issue 


process,  he  sajs,  "  from  the  very  nature  and  ob- 
ject  of  process,  it  follows  there  can  be  no  ne- 
cessity  for  it  when  the  defendant  is  present  in 
Court,  hot  only  when  he  is  absent,"  and  this 
doctrioe  he  supports  by  reference  to  Hawkins,  2 
book,  cap.  27^  sect.  1.    It  is  clear,  therefore,  that 
the  present  case  does  not  warrant  the  application 
of  Mr.  Attorney-General.  '  Again  page  339  he 
says,  "  at  common  law,  the  usual  mode  of  bring- 
ing  u  defendant  into  Court  upon  an  indictment 
found  against  him,  ' when  it  was  not  considered 
"  necessary  to  pursue  him  to  outlawry,  he  is  left 
^'  to  the  ordinary  legal'  process."     Under  that^ 
the  ordinary  legal  process,  these  gentlemen  have 
been  taken,  have  entered  into  recognizance  in 
such  sums  as  seemed  fit  to  the  highest  aathority 
we  are  acquainted  with,  viz.  that  of  the  Governor 
Ge^iei-al,  and  in  fulfilment  of  diat  recognizance 
they  come  into  Court  and  say,  give  us  our  trial. 
Surely  the  learned  Attorney»General  does  not  say 
in  this  case  that  he  contemplates  proceeding  to 
outlawry,  audi  if  he  does  not,  it  is  not  competent 
to  him  to  move  for  process  against  the  defendants. 

Chief  JusHce,— Where  do  you  find  that  learning, 
it  is  new  to  me  ? 

Attorney'GenBraL — I  do  not  know,  but  I  think 
that  the  authority  referred  to  by  the  learned  gen- 
tleman proceeds  to  state,  that  if  a  defendant  is  in 
Court  it  is  discretionary  and  not  obligatory  in  the 
Court  to  detain  him.  The  measure  that  I  have 
adopted  is  merely  to  bring  these  persons  legally 
before  the  Court,  because  till  they  are  so,  no 
step  can  be  taken  to  prosecute  their  trials.  Rela- 
tive to  these  gentlemen  being  under  recognizance 
to  appear  at  this  Court,  it  makes  no  difference  at 
all  to  the  argument,"  though,  with  regard  to  recog- 
tiikanees  which  have  been  sent  from  the  Lower 
pr»vinc€j  I  must  say  that  I  received  a  number  of 
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snstriiments  from  the  law^oflieers  of  Lower  Ca- 
nada, and  amongat  them  a  number  of  recogni- 
zances of  different  persons  to  appear  in  Upper 
Canada  to  answer  certain  charges  for  offences  of 
which  they  were  accused.  Upon  examination  I 
considered  that  thej  were  not  such  instruments  as 
I  couki  enforce.;  and  I  therefore  do  not  present 
them  to  the  Court.  Thus  situated,  I  know  no- 
thing legally  of  any  recognizance,  and  I  am  only 
pursuing  the  ordinary  Course  in  moving  that  pro- 
cess do  issue  to  bring  before  the  Court,  persons 
whom  the  return  of  the  grand  jury  declares  have 
committed  an  offence  in  the  Home  district,  which 
is  the  way  that  the  indictments  mp  prepared,  and 
they  haye  been  so  prepared  because  it  was  thought 
the  preferable  course  to  adopt  as  being  that  by 
which  the  jury  v^iH  be  left  with  no  duty  but  to  say 
simply,  has  or  has  not  the  offence  been  proved  to 
have  been  committed  of  which  the  defendants  are 
geverally  accused,  and,  if  committed,  was  it  by 
them.  . 

Chief  Justice. — The  suggestion  of  the  Attorney- 
General  that  he  has  laid  these  offerices  as  being 
committed  in  the  Home  district  renders  it  desir- 
able that  we  should  again  see  the  great  seal  inc- 
trumentsy  aiid  clearly  ascertain  against. whom'it  is  ♦ 
we  have  authority  to  proceed,  and  we  shall  by 
that  means  see  whether  we  have  jurisdiction  over 
the  ofience  charge  in  the  indictment  in  relation  to 
these  persons  against  whom  your  are  prdyiog  the 
process  of  the  Court. 

(^The  Great  Seal instniments  were  agaiix  emmined>i 
mdKWen  M'Doneli's«??cZ  John  S'lYm^hCs^approved. 
Seraphim  Lamarre's  in  the  hands  of  the  Chief 

Justice.^  enquiry  was  w-ade  ivhelher  the  ^>^lUornetf^ 
General  prayed  process  against  him.  and  the  Couh 
ibere  answered  that  Lamarre  had  died  lately  at  Mont- 
real,   Relative  to  Pcier  Pangmaa  a/iW  festoilnois. 
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the  JlUorncy-Oeneral  remarlced^  that  as  thete  was 
another  indictment  pending  against  him^  he  shoidd  not 
move  for  process  at  the  present  moment  in  regard  to 
him.  In  th&  cases  of  Alexander  M'Kenzie,  Hugh 
M'Gillis,  John  M'Laughlin,  and  Simon  Eraser,  the 
instruments  were  approved^  and  the  Attorney -General 
stated  that  against  them  he  moved  for  process.  Paul 
Brown's  was  the  next^  and  the  Jlttomey -General  re^ 
marked  that  he  was  in  custody,  Louis  Perrault 
alias  Mo  rain's  being  examined^  the  Attorney-General 
said  he  was  in  a  similar  situation  to  Peter  Pangman^ 
and  he  did  not  at  present  move  for  process.  The  in-^ 
sirmnent  transmitting  John  M'Donald  was  then  ex-^ 
amined  and  approved,) 

Chief  Justice,- — I  observe  that  an  indictment  has 
been  returned  by  the  grand  jury  against  Cuthbert 
Grant,  and  William  Shaw,  for  arson  ;  is  there  any 
instrument  transmitting  the  offence  of  arson  against 
these  individuals  ? 

Attorney 'General — I  pray  the  process  of  the 
Court  against  Grant  upon  the  indictment  charging 
him  with  murder.  The  great  seal  instruments 
transmit  the  individual  named  therein  generally 
for  trial  for  all  offences. 

Chief  Justice,~^ot  to  delay  the  bar  I  will  state 
to  them  that,  apprehending  that,  during  the  course 
of  the  Court  now  holding,  cases  would  come  on 
over  which  we  have  no  jurisdiction,  except  by  a 
special  instrument  from  the  Governor  of  Lower 
Canada,  under  the  great  seal  of  the  province,  and 
also  beheving  that  important  preliminary  questions 
rpight  be  started,  we  have  agreed  to  hear  the  ar- 
guments when  we  are  all  together.  Our  brother 
Campbell,  therefore,  has  been  sent  for,  and  no 
doubt  will  be  here  in  a  few  minutes  when  we  will 
hear  you. 

Shortly  after^  Mr,  Justice  Campbell  having  taken 
his  seat  on  the  bench,  the  argument  was  resumed;  the 
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Chief  Jmtice  having  inforraed  the  bar  that  he  had 
communicated  to  his  learned  brother  the  nature  of  the 
observations  which  had  been  made  during  his  ab^ 
sencc. 

Mr.  Sheriuood. —  If  liie  Crown  officers  agree  with 
lis  as  to  the  facts,  thai  we  are  sent  to  this  province 
for  trial,  under  the  great  seal  instruments  from 
the  Lower  province,  and  that  the  authority  of 
those  instruments  is  adequate  to  the  putting  us 
upon  our  trials  at  this  Court,  there  perhaps  will 
be  no  objection  to  our  shewing  by  affidavit  that  we 
have  been  admitted  in  Lower  Canada  to  bail  upon 
these  charges,  and  that  in  furtherance  of  the  rc- 
qogoizances  taken  there,  we  are  now  here,  anxious 
to  receive  our  trials.  I  would  wish  to  know  of 
Mr.  Attorney-Geoeral  whether,  (if  allowed  by 
your  Lordships,)  he  has  any  objection  to  admit 
affidavits  from  these  gentlemen  to  that  effect,  viz. 
that  they  are  under  recognizances  to  appear  here, 
and  that  in  point  of  fact  they  do  appear.  If  it  is  not 
assented  to,  I  shall  proceed  with  my  argument, 
which  questions  the  right  of  the  Attorney-General 
to  his  motion  for  process  of  Court. 

Attorney 'General. — -I  do  not  conceive  that  any* 
course  is  open  to  me  but  the  ordinary  one  which  I 
have  taken.  As  to  recognizances,  1  have  beforii 
said  I  know  of  none.  I  know  legally  nothing  of 
this  case,  but  what  I  obtain  from  the  return  of 
grand  jury,  and  upon  that  Lmove  for  process  of 
Court  against  such  of  the  defendants  as  are  not  in 
custody,  with  the  exceptions  I  have  before  men- 
tioned of  Lamarre,  who  is  dead,  and  Pangman 
alias  Bostonnois,  against  whom  there  are  other 
indictments. 

Mr.  Sherwood,— Then  I  proceed  to  argue  against 
this  motion  of  Mr.  Attorney-GenersI,  and  I  shall 
first  refer  to  Mr.  Chitty's  work  upon  crimioai  ia\r, 
as  being  an  authority  directly  opposed  to  the  m©- 
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tion  of  Mr,  Attorney-General  for  process  to  issue, 
because  I  take  it  that  if  the  great  seal  instruments 
from  the  Lower  province  are  considered  as  valid, 
any  oiher  act  performed  by  the  same  authorities 
must  be  equally  so,  and  that  these  gentlemen  are 
here  under  recognizance  results  from  their  having 
been  admitted  to  bail  under^  the  authority  of  the 
Governor  General,  they  giving  security  taappear  at 
any  Court  which  might  be  held  in  Upper  Canada, 
and  they  c?o  appear  here.  But  there  is  another  ob- 
jection to  this  course  of  Mr.  Attorriey-General ;  the 
Court  is  but  of  one  day,  and  therefore  it  is  a  pre- 
mature motion,  tlie  defendants  being  entitled  to  the 
whole  session  to  make  their  appearance  in,  be- 
cause such  is  the  tenor  of  their  i-ecognizances. 
Both  these  positions  are  tnaintainecl  by  Chitty,  vol. 
1,  page  342.    ^' The  practice  Jh  issuing  bench- 

warrants,"  (he  says,)  ^\is,  that  where  the  par- 
"  ties  are  not  under  recognizance,  the  prosecutor, 
"  has  a  right,  during  the  assizes  or  sessions,  to  issue 
"  process  against  them  to  bring  them  immediately 

into  Court  to  answer."  This  is  the  Course  when 
defendants  are  not  under  recognizance,  but  Mr. 
Chitty  proceeds  to  say,  "  but  when  the  parties  are 

under  recognizance  no  process  can  be  had  against 

them  during  the  assizes  or  sessions,  because  it  is 

looked  upon  in  law  but  as  one  day,  and  the  de- 
*^  fendant  has  the  whole  to  make  his  appearance.;' 
These  opinions  of  this  eminent  writer  are  support- 
ed by  reference  to  Cro.  C.  C.  15,  2d  Salkeld,  607, 
and  Williams  J.  word  Process,  All  that  the  Attor* 
iiey-General  can  do  in  such  cases  is  also  set  forth, 
and  it  is  this  :  "  In  such  cases,  however,  the  pro- 

secutor  may,  if  the  defendant  has  not  appeared, 
^'  bespeak  a  bench-warrant  during  the  assizes  or 
*^  sessions,  which  will  be  issued  at  the  close  there*^ 

of"  Can  it,  I  would  ask,  be  denied  that  we  are 
imder  recognizance  ?  under  recognizance  admitted 
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by  the  highest  authority  which  we  know  in  thes^ 
provinces,  that  of  the  Governor-General  and  dic- 
tated by  his  Majesty's  Crown  officers,  who  I  ima- 
gine must  be  allowed  to  be  competent  to  the  tak- 
ing recognizances  which  could  oe  acted  upon  in 
case  of  necessity.  If  then  it  is  agreed,  that  we  are 
\mdev  recognizance,  and  I  do  not  see  how  it  is  to 
be  denied  that  we  are  under  such  as  in  the  Lower 
province  was  esteemed  adequate  to  ensure  our  at- 
tendance, there  is,  according  to  the  authorities* 
which  I  have  referred  to,  but  one  case  in  which  , 
it  would  be  competent  to  Mr.  Attorney-General 
to  mention  the  subject  of  a  bench-warrant,  and 
that  would  be  to  bespeak  it,  so  that  it  might  is- 
^Ofe  oh  the  last  day  of  the  assizes  or  session,  at 
the  moment  when  default  was  made  by  the  defend- 
ants not  being  brought  into  Court  by  their  baiJ^ 
m  conformity  to  the  tenor  of  their  obligation.  But 
being  under  recognizance,  the  course  open  to  Mr. 
Attorney-General  against  these  gentlemen,  (and 
most  respectable  gentlemen  they  are,)  is  one 
which  I  feel  persuaded  he  does  not  adopt  bceause 
he  can  riot  in  his  conscience  belike ve  it  to  be  neces- 
sary. When  I  say  this  course  is  open  to  him,  I 
inean  it  would  be  open  after  convicting  the  princi- 
pals, because  I  do  not  admit  that  before  their  con- 
viction, it  is  competent  to  him  to  move  against  the 
jaccessaries  at  all,  but  in  that  case  the  course 
Would  be  to  call  the  accessaries  upon  their  reco^- 
tiizarice,  and  upon  their  appearing,  to  move  &r 
their  immediate  commitment,  on  the  ground  that 
h^e  did  not  consider  it  safe  to  allow  them  to  re- 
main under  recognizance,  or  if  they  did  not  appear, 
to  bespeak  a  bench-warrant  to  be  ready  at  the 
end  of  the  assizes  or  sessions.  This  is  the  ordin- 
ary, and,  as  I  contend,  the  only  regular,  course,  and 
t  humbly  isubmit  to  your  Lordsfiips  that  it  is  onlj 


10 


in  the  regular  and  legal  course  that  these  trials 
ought  to  be  conducted. 

Chief  Justice. — ^Certainlj,  it  is  onlj  in  a  legal 
manner  that  they  shall  be  aUowed  to  proceed,  but 
they  are  cases  of  a  very  pecuHar  description,  and 
must  be  considered  in  relerence  to  their  pecuhari- 
ties.    It  is  very  different  arguing  upon  them  than  if 
thej  were  cases  arising  at  Johiistown,  or  any 
where  actually  in  the  Home  district.    Of  these  re^ 
cognizances  we,  at  present,  know  nothing  legally, 
though  no  question  but  some  obligation  was  en- 
tered into  by  these  defendants  in  the  Lower  pro- 
vince.   It  is  reasonable  that  there  should  have 
been,  but  of  whatever  description  they  were,  the 
persons  making  them  stood  in  a  very  dirierent  si- 
tuation then,  to  that  in  which  we  find  them  at  the 
present  moment.    The  temptation  to  fij  from  jus- 
tice is  much  greater  now  that  the  grand  jury  have 
returned  as  true  the  bill  of  indictment,  upon  which 
Mr.  Attorney-General  founds  his  motion,  arid  when 
I  look  at  that  and  the  great  facility  of  escape  that 
exists,  I  can  not  make  any  difference,  oi' allow  that 
there  is  any  greater  security  to  be  found  in  the 
respectability  of  these  defendants.    Nothing  but 
general  princi|)le&  ought  to  influence  us,  principles 
which  apply  .with  equal  force  to  all  classes  of  per- 
sons, and"  one  of  those  is,  that  the  desire  of  preserv- 
ing life  is  equally  stroogjly  planted  in  every  man's 
bosom.    Upon  the  legal  question  of  right  in  the 
Attorney-General  to  move  for  process  against  indi- 
viduals, after  the  grand  jury  have  returned  as  true 
bills  of  indictment  against  them  as  accessaries  to 
murder,  there  can  be  no  question,  or  indeed  a- 
gainst  any  person,  no  matter  what  the  offence,  if 
he  is  not  under  recognizance.    These  defendants 
are  not  under  any  recognizance,  and,  therefore, 
call  not  be  considered  as  being*  in  Court.    I  never 
saw  a  single  case  whevein,  upon  motion  of  the 
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Attorney-General  process  was  not  issued  as  a  mat- 
ter of  course,  but  with  much  less  propriety  can  it 
be  refused  after  a  verdict  or  finding  of  a  grand 
jury  has  declared  that  an  accusation  of  an  un- 
elergyable  offence  is  true.  I  never  have  seen  a 
single  instance  wherein,  (even  in  hght  offences,) 
a  grand  jury  have  returned  a  bill  as  true,  and  the 
defendant  has  unadvisedly  entered  the  Court,  and 
the  circumstance  was  officially  communicated,  but 
that  the  Court,  whether  it  was  a  judge  or  justice 
presiding,  detained  that  person,  if  called  upon  to 
do  so* 

Mr,  Sherioood.-^\(  we  are  driven  to  the  necessi- 
ty we  must  contend  against  the  power  of  your 
Lordships  to  issue  process  against  any  person  for 
offences  committed  in  the  Indian  territory,  but  for 
the  present  we  shall  only  respectfully  affirm  that 
that  can  not  be  done  against  accessaries  till  the 
principals  are  Convicted  or  attainted,  and  not  at 
all  if  they  are  under  recognizance,  because  it  is 
the  incipient  step  to  outlawry,  to  which  Mr.  Attor- 
ney-General could  not,  from  the  circumstances  of 
the  present  case,  proceed,  and  we  are  prepared 
with  strong  authorities  on  these  points. 

Chief  Justice. — A  great  deal  of  law  learning  en- 
tirely new  to  me  is  produced  about  process,  that 
because  capias  may  be  followed  by  outlawry, 
therefore  it  cannot  issue  against  these  persons. — 
Exigent  we  know  must  remain,  as  relates  to  ac- 
cessaries, until  such  as  be  appealed  or  indicted  of 
the  deed  be  attainted  by  outlawry  or  otherwise, 
but  that  is  not  to  restrain  issuing  of  process  against 
any  [persons  indicted  by  a  grand  jury. 

Mr.  Sherwood. — beg  your  Lordship's  pardon, 
but  if  it  is  new  learning,  I  find  the  same  in  Haw- 
kins, who  confirms  Chitty,  In  Book  2"^^-  cap.  27, 
which  is  the  first  of  his  chapters  on  Process,  he 
says,  "  For  the  better  understanding  the  nature 
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^*  whereof,  (baving  premised  that  it  seeuis  plai«r 
"  from  the  nature  of  the  thing,  that  there  can  be 
"  no  need  of  it  where  the  defendant  is  present  in 
"  Court,  but  onlj  where  he  is  absent,)  I  shall 
"  consider  it  in  general,  without  any  particular 
"  regard  to  process  of  outlawry,  and  also  in  par- 
"  ticular  with  regard  to  such  process  only/'  Here 
then,  I  submit  to  your  Lordships,  that  neither  with 
a  view  to  outlawry,  nor  the  reverse,  can  process 
issue  against  defendants  who  are  in  Court,  and 
in  another  part  of  this  chapter,  sect.  19.  he  lays 
down  that  "  a  defendant,  having  appeared  to  an 

indictment  or  appeal  of  felony,  and  afterwards, 
''  before  issues  joined,  whether  from  his  bail  or 
"  from  an  actual  prison,  the  common  capias  alias 
^'  and  phriesy  kc.  shall  be  awarded,  unless  there 
"  had  been  an  exigent  before,  &;c."  But  here  is 
Bo  escape  pretended  on  the  part  of  Mr.  Attorney- 
General,  and  \  may  presume  that,  as  there  is  no  ne- 
cessity set  forth  for  granting  process,  the  Court  will 
refuse  it,  and  I  humbly  submit  that  in  producing 
Hawkins  to  your  Lordship,  I  exhibit  an  authority 
on  which  I  may  rely. 

Chief  Justice. — So  you  may,  and  so  do  1,  and 
should  perhaps,  in  this  instance,  if  1  was  not  aware 
tJiat  the  practice  upon  the  law  of  exigent  and  pro- 
cess to  outlawry,  had  been  changed.  The  rule 
is  that  capias  must  issue  in  all  cases  of  felony,  both 
against  principals  and  accessaries,  and  when  the 
proceedings  require  an  exigent,  that  then  it  be- 
comes matter  of  consideration  who  are  principals 
and  who  are  accessaries,  that  the  proper  course 
may  be  pursued  in  relation  to  both.  It  is  our  con- 
stant practice,  and  the  act  upon  which  the  indict- 
ment is  founded,  directs  "  that  offences  committed 

in  the  Indian  territories  shall  be,  and  be  deemed 
"  to  bcS  oflfences  of  the  same  nature,  and  shall  be 

tried  in  the  same  mamier,  and  subject  to  the  mjsm 
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*'  punishment,  as  if  the  same  had  been  commitfed 
"  within  the  province  of  Lower  or  Upper  Canada." 
We  shall,  therefore,  be  governed  by  the  rules  we 
Jiave  been  accustomed  to  observe,  and  I  see  no 
treason  why  process  should  not  issue  against  per- 
sons whom  a  grand  jury  declare  have,  in  tlieir 
judgments,  committed  an  unclergyable  offence. 
What  if  none  of  the  principals  were  ever  tried  ? 
Could  not  agaiest  the  accessaries  to  a  murder, 
committed  in  this  district,  process  issue  though  the 
principals  never  conid  Jbe  bronght  to  justice. 

Mr.  Sherwood, — Iti  that  case  there  could  be  no 
d#ubt  it  would  be  a  legal  step.  But  that  is  not 
the  present  case.  Two  of  the  principals  are  in 
custody,  and  although  it  might  be  a  question 
whether  any,  or  what,  process  should  issue  a- 
gainst  accessaries,  till  ail  the  principals  were  con- 
vict or  attaint,  yet  I  presume  to  offer  that,  till  the 
principals  actually  in  custody  are  convicted,  it  is 
not  competent  to  the  Attorney-General  to  move 
to  commit  these  respectable  gentlemen,  who  are 
charged  as  accessaries,  to  the  number  of  eight  or 
ten,  and  who  are  anxious  for  their  trials  and  pre- 
sent themselves  in  Court.  Why,  I  ask,  should  the 
Attorney-General  move  against  ten  or  twelve  gen- 
tlemen charged  as  accessaries  before  the  fact  • 

Chief  Justice.- — Oh  no,  there  are  only  four  who 
are  charged  as  accessaries  before  the  fact. 

yt/r.  Sherwood. — I  beg  your  Lordship's  pardon, 
but  it  was  the  accessaries  after  the  fact  that  I 
meant.  ^ 

Chief  Justice. — I  mentioned  it  because  there  is  a 
great  deal  of  difference  between  accessary  before, 
and  after,  the  fact;  the  one  is  a  clergyable  offence, 
the  oth«r  unclergyable,  and  that  makes  a  great 
difference  as  to  the  object  of  issuing  pr  ocess,  and 
may  perhaps  as  to  the  effect  upon  tlie  defendants. 
Their  situations  appear  very  different  to  me  at 


22 


the  present  moment,  though  not  so  as  to  render 
it  unnecessary  to  bring  them  all  into  Court,  after 
the  grand  jury  have  said,  that  they  are  accessaries 
before,  and  after  the  fact,  to  murder.  There  are, 
however,  but  four  accessaries  before  the  fact. 

Mr,  SkcrwGod, — There  are  not,  my  Lord,  and 
in  mentioning  the  names  of  the  defendants,  the 
error  would  have  appeared  evidently  the  effect  of 
accident.  I  contend,  how^ever,  most  respectfully, 
that  the  return  of  the  indictment  as  a  true  bill  by 
the  grand  jury,  does  not  at  all  alter  the  situation 
of  these  gentlemen,  nor  of  any  person  who  is  in- 
cluded. Brown  and  Boucher,  the  principals  in 
this  charge,  are  in  the  eye  of  the  law  innocent  at 
this  moment,  notwithstanding  the  grand  jury  have 
returned  them  as  principals  in  the  first  degree.  It 
is  therefore  incumbent  on  the  Crown  to  convict 
them  at  least,  before  it  seeks  any  step  against  those 
whose  liability  to  be  tried  depends  upon  the  con- 
viction of  the  principals.  I  am  aware  that  repeti- 
tion is  not  argument,  yet  I  can  not  refrain  from 
again  saying,  that  they  are  here.  But  if  they  were 
not,  as  the  Court  is  but  of  one  day,  I  contend  they 
have  the  whole  to  appear  in.  The  course,  and, 
as  I  humbly  submit  to  your  Lordships,  the  only 
course  that  is  legal,  is  to  call  them  over,  and  if 
they  do  not  answer,  let  Mr.  Attorney-General,  if 
he  thinks  it  necessary,  bespeak  a  bench-warrant, 
but  they  are  here,  and  will  answer  if  called.  [ 
would  ask  how  is  it  to  be  known  that  they  do  not 
fulfil  their  recognizance  of  appearing  here,  unless 
they  are  called  upon  to  appear  ?  I  know  of  no 
case,  nor  do  I  think  the  learned  Attorney-General 
can  point  out  one,  in  which  process  of  Court  has 
been  sued  out  against  irtdividuals  in  similar  situa- 
tions to  those  in  which  these  defendants  stand, 
against  accessaries,  before  a  single  principal  is  con- 
¥ict  or  attaint,  (though  some  of  the  principals  ar^ 


in  custody,  and  have  been  so  (oo  for  an  extraor- 
dinarj  period;  upwards,  1  believe,  of  two  years,) 
against  accessaries  who,  to  ful til  their  recognizance, 
have  come  here,  and  at  the  very  moment  that  Mr. 
Attorney  is  suing  out  pi'ocesses  to  bring  them  into 
Court,  are  actually  within  its  walls.  The  usual 
course  is  to  move  for  process  to  bring  A,  B,  or  C, 
into  Court,  and  then  to  commit  ihem  to  prison,  but 
there  can  be  no  reason  assigned  for  issuing  process 
to  bring  persons  into  Court  who  already  are  be- 
fore it. 

Chief  Justice. — All  this  is  mere  affirmation,  and 
does  not  bear  at  all  upon  the  question.  We  know 
nothing  of  any  recognizances,  nor  of  defendants 
before  the  Court,  and  it  is  therefore  idle  to  talk 
about  them.  The  Attorney-General  does  not 
admit  that  there  ai*e  any  recognizances,  and  he 
therefore  wishes  to  bring  before  the  Court  per- 
sons whom  a  return  of  the  grand  jury  declares  to 
be  guilty  of  murder,  as  principals  and  accessaries. 

Attorney 'General — \  did  hope,  my  Lords,  that 
I  had  stated,  with  sufficient  distinctness,  that  I 
knew  of  nothing  in  this  case  to  render  a  variance 
from  the  ordinary  course  necessary.  I  repeat  that 
1  admit  that  certain  papers  have  been  transmitted 
to  me  from  the  Lower  province,  purporting  to  be 
recognizances  entered  into  by  certain  persons  who 
were  accused  of  having  committed  various  offences 
in  the  Indian  territories,  the  tenor  of  which  were, 
that  they  were  to  appear  at  the  next  Court  of 
King's  Bench,  to  be  held  m  the  district  of  Mont- 
real, in  the  following  September,  or  at  the  next 
Court  of  Oyer  and  Terminer  which  might  be  held 
in  that  district  or  in  any  part  of  his  Majesty's  p:  o- 
vince  of  Upper  or  Lower  Canada,  where  crimes 
and  offences  committed  in  the  Indian  territory,  &:c. 
niight  legally  be  heard.  These  recognizances 
wer©  entered  into  in  1817,  binding  persons  to  ap- 
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inight  be  held  in  any  part  of  the  two  provinces, 
but  they  are  perfect  absurdities  for  me  to  file,  and 
endeavour  to  act  upon  in  October,  1818.  I  there- 
fore declare,  that  I  know  nothing  of  any  recog- 
nizances by  which  I  can  compel  these  defendants 
to  com^  into  Court,  and  I  therefore  move  for  pro- 
cess to  attain  that  object. 

Mr.  Sherwood, — -Then,  I  take,  may  it  please 
your  Lordships,  a  very  different  course.  My  ob- 
jection to  the  motion  of  Mr.  Attorney-General  will 
remain,  but  it  will  be  on  very  different  grounds 
that  1  oppose  it.  I  shall  contend  that  it  is  p^nly  by 
the  authorities  of  Lower  Canada  having  exacted 
bail  from  them,  that  these  gentlemen  are  bound  to, 
appear  here  at  the  present  moment,  as  also  that  it 
is  only  by  the  great  seal  instruments  of  the  Go- 
vernor in  chief  that  the  Attorney-General  is  author- 
ised to  put  them  upon  their  trials.  I  contend  if 
the  one  is  a  good  and  valid  authority  to  put  them 
upon  trial,  the  other  which  admitted  them  to  bail 
must  necessarily  be  so,  and  must  be  equally  ac- 
knowledged by  your  Lordships.  Then,  if  the 
Attorney-General  has  not  been  premature  in 
delivering  bills  to  the  grand  jury  against  these 
gentlemen,  if  he  has  not  prematurely  acted  upon 
the  documents  received  from  the  authorities  of  the 
Lower  province,  he  must,  to  be  consistent  in  his 
admissions,  receive  their  other  acts  in  relation  to 
these  offences.  He  must  admit  that  they  had  the 
right  to  bail  the  offender,  and  take  recognizance 
for  his  appearance,  as  well  as  the  power  to  trans- 
init  his  offence  to  Upper  Canada  for  trial,  and 
therefore  must  proceed  to  ascertain  whether  they 
fulfil  the  obligation  they  severally  entered  into  by 
palling  them  in  Court,  and  if  they  make  default  this 
morning,  he  can  only  bespeak  process  against  the 
defaulters,  in  as  much  as  the  Court,  or  rather  Ses- 
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sion,  is  but  as  one  day,  and  the  defendants  are  en* 
titled  to  the  whole  of  it  to  make  their  appearance. 
I  submit  to  your  Lordships  that,  in  construing  this 
act;  the  utmost  strictness  is  required;  that  this 
Court  can  derive  from  it  no  power  by  imphcation, 
no  power  by  inference,  but  that  its  authority  must 
be  clearly  and  explicitly  shewn  on  the  face  of  the^ 
statute.  Adopting  this  rule,  it  is  evident  that  the 
jurisdiction  of  your  Lordships  over  these  defend- 
ants is  derived  from  the  great  seal  instruments 
transmitted  from  the  Lower  province,  and  that 
these  documents  must  be  taken  ab  initio  et  in  toto, 
I  will  explain  myself;  these  gentlemen  must  come 
before  your  Lordships  under  the  authority  of  the 
3d  section  of  the  act  of  the  43d  Geo.  III.  from  the 
province  of  Lower  Canada,  being  sent  under  a 
broad  seal  instrument,  for  it  is  only  by  the  great 
seal  instrument  that  they  can  be  sent.  If  they  are 
not  so  sent,  then  your  Lordships  know  nothing  of 
the  case  in  a  legal  point  of  view,  but  have  a  right 
to  suppose  that  it  is  to  be  tried  in  Lower  Canada, 
and  that  the  defendants  are  there,  either  as  actual 
prisoners,  or  under  recognizance.  Why  then  has 
the  Attorney-General  commenced  proceeding  a- 
gainst  these  defendants,  if  they  are  not  sent  here 
fdistrial  and  if  they  are  sent,  surely  it  is  not  a 
question  for  Mr.  Attorney  to  raise,  when  they  ap- 
pear here  upon  recognizances  entered  into  under 
the  authority  of  the  Governor  of  the  Canadas,  whe- 
ther they  were  bound  to  appear  under  them  ?  if 
objections  were  allowed  to  be  made  to  the  forms 
of  these  instruments,  it  ought  to  be  by  the  defends 
ants,  but  certainly  not  by  the  officers  of  the  Crowo. 
We  say  at  once  they  are  legal  instruments,  we  al- 
low they  are  recognizances,  having  full  force  a- 
gainst  us,  and  we  manifest  our  conviction  of  their 
binding  nature  by  presenting  ourselves  for  trial, 
^.s  by  them  we  and  our  sureties  obliged  ourselves. 
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that  we  should  do.  I  should  feel  extremely  morir 
tified  if  bj  any  ingenuity  of  the  private  prosecutor, 
or  the  Hudson's  Bay  Company,  the  Attorney -Ge- 
neral could  be  led,  or  rather  misled,  to  act  upon  a 
supposition  that  these  recognizances,  taken  under 
the  highest  authority,  are  not  valid,  or  that  he 
should  be  induced  to  adopt  a  rigorous  course  un- 
der representations  frotn  them,  that  any  advantage 
would  accrue,  even  were  the  obligations  defective. 
I  trust,  ^  nothing  can  be  farther  from  the  inten- 
tion of  the  defendants,  that  I  shall  be  spared  the 
mortification  of  seeing  my  learned  friend  adopt  a 
course  that  can  only  result  from  misrepresentation. 

jlitorne^'GeneraL'-'-B.especUng  the  last  observa- 
tion of  the  learned  gentleman,  1  have  only  to  re- 
mark that,  in  the  prosecution  of  my  duty,  T  shall 
allow  no  representations  on  the  one  hand  or  the 
other,  either  to  lead  or  mislead  me,  but  in  these 
cases,  as  I  do  in  every  other,  I  shall  act  from  my 
own  conviction  of  what  is  required  of  me  by  the 
public  justice  of  the  country,  without  enquiring 
who  is  to  be  affected  thereby.  In  thus  fulfilling 
my  duty,  if  the  grand  jury  return  a  bill  of  indict- 
ment against  persons  who  are  not  in  the  sheriff's 
calendar,  I  conceive  myself  bound  to  take  the  ne- 
cessary measures  to  bring  the  persons  so  accused 
before  the  Court,  and  I  know  of  no  method  of  do- 
ing so,  but  the  regular  one  of  moving  your  Lord- 
ships to  issue  the  process  of  the  Court  against 
them.  If  your  Lordships,  when  they  are  before 
you,  shall  be  pleased  to  extend  to  them  the  privi- 
lege of  bail,  I  shall  not  act  so  ungracious  a  part  as, 
on  behalf  of  the  Crown,  to  object  to  any  indul- 
gence which  the  Court  shall  consider  not  incom- 
patible w^ith  that  security  for  the  attainment  of  jus- 
tice which  the  law  requires.  But  it  is  from  your 
Lordships,  and  not  from,  me,  that  any  relaxation 
df  the  ordinary  practice  must  proceed ;  if,  when 
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these  persons  are  before  the  Court,  it  shall  be  your 
Lordships'  pleasure  to  grant  their  application  to 
be  admitted  to  bail,  I  repeat  that  I  shall  not  act 
the  ungracious  part  of  making,  on  behalf  of  the 
Crown,  any  objection  to  the  proposition. 

Mr,  Sherwood.  The  Attorney-General  mis- 
takes. These  oentlemen  are  not  asking:  to  be  ad- 
mitted  to  bail,  for  they  are  already  under  recog- 
nizances, and  come  here  in  obedience  to  them,  and 
I  humbly  conceive  it  is  not  the  Attorney-General 
who  is  to  judge  whether  the  recognizances  are 
good  or  bad,  or  whether  he  will  act  upon  them  up 
to  their  completion.  Upon  that  subject  the  statute 
must  be  made  our  guide,  and  the  gentlemen  are 
sent  here  by  virtue  of  that  statute,  under  recog- 
nizance to  appear,  and  answer  charges,  which  are 
transmitted  by  the  great  seal  instruments  to  this 
province  for  trial.  I  humbly  submit  to  your  Lord- 
ships, that  the  consequent  question  upon  the  great 
seal  instruments  is,  are  the  offenders  who  are 
transmitted  for  trial  by  them,  here  ?  How  is  that 
point  to  be  ascertained  ?  The  answer  is  obvious. 
If  they  are  under  recognizance  they  must  be  call- 
ed up  to  appear.  They  must  have  been  in  cus- 
tody from  the  words  of  the  law,  for  they  could  not 
have  been  transmitted  here  for  trial  if  they  had 
not,  and  if  they  are  here  under  recognizances,  I 
repeat  that  it  is  not  in  the  power  of  Mr.  Attorney- 
General  to  prevent  the  completion  of  them. 

Chief  Justice.— We  know  nothing  of  any  recog- 
nizances ;  there  are  none  produced  to  us,  conse- 
quently we  can  know  nothing  of  them,  though 
they  may  have  been  taken  in  the  Lower  province. 
The  Attorney-General  at  once  admitted  that  he 
had  received  papers,  but  as  he  did  not  consider 
them  efficient  recognizances,  he  should  not  file 
them,  and  till  they  are  filed  it  is  idle  to  talk  about 
^,liem. 
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Mr.  Sherwood, — Then  I  submit  to  your  Lord* 
«bips  whether  the  indictments  and  commissions 
are  not  incomplete  and  nugatory.  I  contend  that 
the  transmission  of  the  offender  is  an  indispensa- 
ble part  of  the  proceedings,  and  that  if  the  Go- 
vernor had  not  been  well  advised,  but  has  trans- 
mitted invalid  instructions,  the  defect  is  fatal  to 
your  Lordships'  p>ower.  I  contend  that  the  of- 
iender  not  being  sent  here  for  trial,  (for  if  he  is 
neither  in  the  custody  of  the  sheriff  nor  under  re- 
cognizance, he  is  not  here  legally  or  by  obh'ga- 
tion,)  the  very  first  step  to  give  your  Lordships 
powder  under  the  provisions  of  this  act  has  been 
omitted,  and  the  instruments  are  radically  defect- 
ive. But  we  do  not  think  so  lightly  of  the  law- 
advisers  of  the  sister-province,  and  Mve  acccording- 
Jy  are  ready  to  answer,  whenever  called  upon  tc^ 
fulfil  our  recognizances.  ^ 

Solicitor-General — I  think  my  Lords,  that  the 
motion  of  my  learned  colleague  ought  to  be 

f ranted  for  the  reasons  that  he  has  stated,  nor  do 
see  what  the  objection  of  the  learned  gentleman 
amounts  to.  We  ask  of  the  Court,  to  issue  pra- 
cess  to  bring  these  defendants  legally  before  the 
Court,  so  that  we  may  proceed  to  their  trialsc 
The  learned  gentleman  says,  they  are  in  Court 
and  want  their  trials.  Upon  their  own  statement 
I  see  no  hardship  which  is  to  accrue  from  our  mo- 
tion being  granted,  but,  on  the  contrary,  we  are 
accelerating  the  attainment  of  what  they  say  they 
are  anxious  to  obtain,  viz :  their  trials.  I  can  not 
therefore  see  any  hardship  that  is  done  to  thes« 
gentlemen. 

Chief  Justice. — ^We  are  not  talking  of  hardship^ 
we  are  enquiring  which  is  the  proper  caurse  to 
take  upon  the  bill  which  the  grand  jury  have  re- 
turned against  a  number  of  persons,  accusing  some 
«f  them  of  murder,  and  etherjs  of  being  acetssa- 
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i'ies  before  and  after  the  fact.  The  Attorney-fx^-^ 
neral  has  moved  for  process  to  issue  to  bring  them 
ii'ito  Court,  and  I  liave  heard  nothing  adduced  yet 
(though  a  great  deal  of  our  time  has  been  taken 
up  in  talking  about  it,)  that  goes  to  show  it  ought 
not  to  issue.  There  has  been  a  great  deal  said 
about  recognizances,  of  which  we  know  nothings 
except  that  the  Attorney-General  has  declared 
that  certain  papers  sent  to  him  Were  inefficient  for 
the  purpose  for  which  they  were  drawn  up  and 
transmitted,  for  which  reason  he  did  noi  file  themf 
but  we  have  nothing  to  do  with  hardships  in  con- 
sidering the  question. 

Mr,  Sherwood, — Undoubtedly  not.  We  are  talk- 
ing of  law,  and  we  ask  no  favours,  because  we 
want  none.  We  ask  of  your  Lordship  to  say  whe- 
ther we  are  here  or  not,  because  if  your  Lordships 
are  against  me  on  that  point,  I  shall  consider,  as 
I  am  obliged  to  do,  the  authority  of  Hawkins  no- 
thing. I  shall  then  be  obliged  to  adopt  another 
course.  I  shall  be  under  the  necessity  very  re- 
spectfully of  denying  the  power  of  this  honourable 
Court  to  issue  any  process  but  a  subpoena,  under 
the  act  of  the  43d  of  the  King.  I  am  extremely 
sorry  to  be  driven  to  this  necessity,  because  it  i« 
what  I  was  desirous  to  avoid,  and  I  did  not  expect 
that  the  learned  Crown  officers  would  object  to 
instruments  prepared  by  the  law-advisers  of  the 
Governor-General  of  the  provinces  of  Lower  and 
Upper  Canada.  But  as  that  course  has  been  taken, 
l  am  compelled  to  deny  that  this  Court  can,  under 
the  act  which  gives  it  jurisdiction  over  offences 
committed  in  the  Indian  territories,  issue  any  pro- 
cess except  a  subpoena.  It  has  no  authority  under 
the  act  to  try  any  but  persons  sent  by  the  Gover- 
nor, Lieutenant-Governor,  or  person  administering 
the  government  for  the  time  being,  of  the  Lowtvif 
province, 


30 

Here  ike  argument  was  interrupted  by  the  grand 
jury  returning  true  bills  of  the  following  indictments ^ 
against 


VIZ. 


CuTHBERT  Grant, 
Peter  Pang  man,  alias 

BoSTONNOIS, 

Joseph  Brisbois,  and 
Paul  Browx, 


{ for  larceny  on  a  navigabk 
\  river ^  on  the  1 2th  May^ 
j  I8l6,  at  Riviere  Qui 
j  Jippelle, 


George  Campbell,  \for   maliciously  shooting 

Duncan  Camerom,  ^  at  Miles  Macdonell  and 

CuTHBERT  Grant,  others^  on  the  Jlth  Jmie, 

William  Shaw,  -^1815. 


The  grand  jury  having  retired^  the  discussion  ivas 
resumed. 


Chief  Justice. — If  you  wish  to  be  heard  further 
you  can,  but  as  the  Court  is  a  I  present  advised, 
we  do  not  see  that  it  will  alter  our  opinion,  which 
is,  that  whenever,  under  the  43d  of  the  King,  an 
offence  charged  to  have  been  committed  in  the  In- 
dian territories  is  transmitted  to  this  province,  by 
an  instrument  under  the  great  seal  of  the  province 
of  Lower  Canada,  declaring  it  to  be  more  conve- 
niently tried  here,  the  Court  of  the  Upper  province 
becomes  possessed  of  every  jurisdiction,  power, 
and  authority  over  the  offender,  and  must  proceed 
in  precisely  the  same  manner  as  if  the  crime  had 
been  charged  to  have  been  committed  in  the  di- 
strict. Therefore,  upon  an  indictment  for  felony 
upon  this  statute,  process  to  apprehend  the  offend- 
er charged  therein,  must  issue,  if  he  is  not  al- 
ready in  custody.  In  cases  arising  tVom  this  act, 
and  in  the  present  case  particularly  then,  we  know 
nothing:  whether  the  accused  are  here  or  not,  but 
by  the  calendar.    If  they  are  not  m  custody  of  the 
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sherifi',  they  must  be  brought  into  Court  by  pra<^ 
cess,  or  if  they  are  iri  Court,  and  declared  to  be 
so,  they  must  be  committed  or  bailed  here.  We 
have,  as  far  as  the  great  seal  instruments  are  con- 
cerned, only  to  see  that  they  transmit  the  offence 
for  trial  here,  of  which  the  grand  jury  accuse  the 
defendants,  and  that  for  the  purpose  of  satisfying 
ourselves  we  are  intended  to  have  or  exercise  ju- 
risdiction over  it,  and  the  moment  we  are  satisfied 
that  the  offence  was  transmitted  for  trial  to  this 
province,  it  follows,  as  a  matter  of  course,  that  we 
have  jurisdiction  to  apprehend  the  offender.  It 
might  perhaps  have  been  a  question  how  far  the 
grand  jury  might  feel  that  they  were  authorized, 
but  they  undoubtedly,  by  proceeding  to  examine 
and  return  the  bill,  have  thought,  and  indeed  been 
satisfied,  that  they  had  cognizance,  and  upon  their 
coming  up  into  Court  and  returning  as  true  a  bill, 
accusing  a  number  of  persons  of  felony  and  murder 
in  different  degrees,  it  was  competent  to  the  At- 
torney-General, instantly  to  move  for  process  to 
apprehend  such  as  were  not  in  custody,  and  this 
Court  would  certainly  have  granted  his  motion, 
or  have  committed  them  if  he  had  declared  they 
were  within  the  walls  of  the  Court.  Till  the  grand 
jury  had  made  its  return,  the  Court  would  not 
have  done  so,  though  it  might  have  have  been  re- 
presented that  they  were  persons  accused  of  having 
committed  offences  in  the  Indian  territories,  which 
were  transmitted  here  for  trial,  because  then  we 
had  no  legal  knowledge  of  the  offence  or  offender, 
but  now  we  have  of  both.  Relative  to  the  bailing 
of  these  persons,  or  the  admitting  them  on  recog- 
nizance to  appear,  the  principals  in  murder  caii 
not  be  bailed,  and  why  should  accessaries  before 
the  fact  ?  It  is  a  crime  from  which  the  benefit  of 
clergy  has  been  taken  away,  and  very  properly  so 
too.    The  opinion  of  the  Court  is  therefore,  tliat 
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agaitist  the  persbns  Hot  In  custody,  and  therefore 
iiot  before  the  Court,  Mr.  Attorney-General  is 
entitled  to  his  motion,  and  that  the  usual  process 
Inust  issue. 

Mr»  Sherwood. — -I  do  not  know  whether  jour 
Lordship  has  given  the  final  judgment  of  the 
Court,  but  if  not,  I  would  beg  to  make  one  or 
two  observationsj  and  I  beheve  I  am  not  out  of 
time,  as  I  think  your  Lordship  commenced  your 
observations  by  stating  that  we  might  be  heard 
further  if  we  wished.  I  would  therefere,  under 
permission  of  the  Court,  submit  that  the  Governor 
General  can  not  transmit  any  offender  for  trial  to 
the  Upper  province,  who  has  not  been  in  custody 
in  the  Lower;  it  is  therefore,  from  his  iransmittinc>' 
these  persons  hither,  evident  that  they  must  have 
been  in  custody,  and  have  been  admitted  to  bail, 
for  they  could  not  be  serit  without  having  been  in 
custody,  and  if  they  are  not  so  at  the  present  mo- 
ment, it  must  be  because  they  are  under  bail. 

Chief  Justice, — It  is  needless  to  pursue  that  ar^ 
gutnent)  as  we  differ  With  you  completely.  In  our 
opinion  it  is  the  offence,  and  not  the  offender^ 
which  is  transmitted  by  the  great  seal  instrument, 
and  in  transrbltting  the  offence,  jurisdiction  was 
necessarily  given  over  the  ofliender,  so  that  when 
the  grand  jury  found  that  the  offence  had  been 
Committed  in  the  Indian  territory,  by  the  person 
tiamed  in  the  iridic tment,  we  had  the  same  power 
over  the  person  of  the  ofiender,  as  if  the  ofienc6 
had  been  committed  within  the  Home  district.  It 
is  the  offence  which  the  great  seal  instrument 
declares  can  have  justice  more  conveniently  admin- 
istered in  relation  thereto  in  the  Upper,  than  in 
the  Lower,  province,  and  that  declaration  neces- 
sarily includes  in  it  a  jurisdiction  over  the  person 
of  the  offender. 

Atr,  SherivQod.~The  w^ords  of  the  statute^  my 


33 


Lord,  are  so  strongs  that  I  hardly  think  t  can  be 
mistaken  in  sajing  they  expressly  mention  that  it 
is  the  offender  who  is  to  be  transmitted  for  trial, 
and  not  the  offence.  From  the  title  to  the  last 
section,  it  is  throughout^  an  act  providing  for  the 
trials  and  punishtiient  of  persons  committing  offen- 
ces in  the  Indian  territories.  It  is  entitled,  "  An 
"  Act  extending  (he  jurisdiction  of  the  Coisrts  i  f 
"  Justice  in  the  provincJe  of  Lower  Canada,  and 

Upper  Canada,  to  the  trial  and  punishment  of 
"  persons  guilty  of  crimes  and  offences  within  cer- 
"  tain'  parts  of  North  America  adjoining  to  the 
"  said  provinces."  The  preamble  merely  declares 
the  occasion  that  exists  for  passing  the  act,  and 
the  first  enacting  clause  declares  offences  commit- 
ted within  the  lodian  territories  are  to  be  deemed 
)SE>f  the  same  nature,  as  if  they  had  been  committed 
in  th6  province  of  either  Lower  or  Upper  Canada. 
In  the  second  section  there  is  something  so  peculiar 
lhat  I  must  read  a  part  of  it. 

M'.  Jmtice  Campbdl, — You  iiad  better  read  the 
whole.  i 

Mr,  Sherwood  then  read  the  iiihole  of  sect.  2d— * 
I  Wonld  ask,  ray  Lords,  why  commissioners  were 
sent  into  the  Indian  territory  ?  Why  was  the  pro- 
clamation of  his  Royal  Higbiesr^  the  Prince  Regent 
issned,  if  it  v^as  not  to  bring  offenders  to  justice  ? 
and  why  were  these  offenders  to  be  brought  to 
one  of  the  two  provinces  of  Canada,  but  that  they 
might  be  prosecuted  and  tried  under  this  act  ?  In 
the  first  i^ls^taIlce,  jtirbdiction,  or  the  original  juris- 
diction, is  given  to  the  province  of  Lower  Canada 
by  the:.a*G^  offthe  43d.  It  will  be  found  in  the  3^^^ 
section,  ^'  And  be  it  further  enacted,  that  every 
"  such  offender".  I  beg  the  Court's  attention  to 
tWs  part,  as  completely  supporting  the  observa- 
tions 1  have  had  the  honour  to  subinit ;  the  words 
are,  "  And  be  it  fttrther  enacted,  that  every  such 
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*•  offender  may  and  shall  be  prosecuted  and  tried 
"  in  the  Courts  of  the  province  of  Lower  Canada 
"  (or".  Now  conies  the  paragraph  which  gives 
powfer  to  this  province,  "  (or  if  the  Governor, 
"  Lieutenant-Governor,  or  person  administering 

the  government  for  the  time  being,  shall  from 
"  any  of  the  circumstances  of  the  crime  or  offence, 
"  or  the  local  situation  of  any  of  the  witnesses  for 
"  the  prosecution  or  defence,  think  that  justice 

may  be  more  conveniently  administered  in  rela- 
"  tion  to  such  crime  or  offence  in  the  province  of 
"  Lpper  Canada,  and  shall  by  any  instrument  uh- 

der  the  great  seal  of  Lower  Canada,  declare  the 

same,  then  that  every  such  offender  may  and 

shall  be  prosecuted  and  tried  in  the  Court  of  the 
"  province  of  Upper  Canada)  in  which  crimes  and 
^'  offences  of  the  hke  nature  are  asually  tried,  and 

where  the  same  would  have  been  tried,  if  such 
"  crime  or  offence  had  been  committed  within  the 
"  limits  of  the  province  where  the  same  shall  be 
"  tried  under  this  act,  and  every  offender  tried 
"  and  convicted  under  this  act  shall  be  liable  and 

subject  to  such  punishment  as  rrtay  by  any  law 
"  in  force  in  the  province  where  he  or  she  shall  be 
'•  tried,  be  inflicted  for  such  crime  or  offence."-^ 
Your  Lordships  can  not  fail  to  remark  that  the 
words  made  use  of  are  the  offender^''  and  "  such 
''''offender,^''  What  offender  ?  why,  unquestionably 
the  offender  who,  in  conformity  to  the  2"^!  sec- 
tion, had  been  apprehended  and  safely  conveyed 
to  Lower  Canada,  and  there  delivered  into  safe 
ciistody  to  be  dealt  with  according  to  law.  These 
gentlemen,  therefore,  have  been  in  the  custody  of 
the  Governor  General  of  Canada,  and  are  trans- 
mitted here  by  him  for  trial,  and  if  they  are  not 
on  the  calendar  of  the  sheriBf,  as  prisoners  withia 
the  wall  of  the  gaol,  it  must  be  because  they  have 
been  admitted  to  bail,  and  therefore  are  utider  re- 
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fcdghizance.  They  are  so,  and  in  fulfilment  of  it 
appear  here.  This  I  submit  to  your  Lordships, 
with  great  deference,  does  not  correspond  with 
the  construction  which  the  Court  has  given  to  thfe 
act. 

Clvief  Justice, — I  must  construe  the  law  so  as  to 
give  it  effect;  there  can  not,  I  suppose,  be  two 
bpiiliohs  on  that  point: 

Mr.  SherijDood, — Not  by  inference  I  should  ap- 
|3reheiid,  my  Lord^  and  according  to  the  actual 
words  of  the  st^tute^  these  defendants  must  have 
been  in  actual  custody  of  the  Governor  of  Lower- 
Canada,  and  in  point  of  law  actually  are  so  at  this 
very  moment,  they  being  under  recognizance.  He 
has  transmitted  the  whole  of  these  defendants  to 
this  province  for  trial,  ieither  under  guard  or  un- 
der recognizances^  afe  to  his  discretion  appeared 
iiecessary.  These  persons  then,  I  contend,  must 
be  here  before  Mr.  Attorney^General  could  take 
one  step  agai'ust  them.  If  they  are  not  here  un- 
der recognizance,  they  are  not  transmitted  at  all, 
because  they  are  not  in  custody  of  the  sheriff.  The 
learned  Crown  officers  can  not  say  these  persons 
are  transmitted  hero  for  trial  by  the  GoVernor  of 
Lower  Canada,  (whose  peculiar  province  it  is  when 
he  thinks  justice  may  be  more  conveniently  ad- 
ministered in  relation  to  crimes  and  offences  com- 
mitted in  the  Indian  territory  in  Upper  Canada, 
so  to  transmit  the  offenders,)  unless  he  also  ad- 
mits that  they  have  given  recognizances.  Then 
We  ask  to  be  called  upon  these  recognizances,  and 
We  will  deitionsttate  that  we  are  here  to  fulfil  the 
obligations  entered  into  and  thereby  relieve  our 
bail.  If  the  Attorney-Gieneral  does  not  admit  the 
recognizances,  then  the  great  seal  instruments  are 
defective,  and  no  step  can  be  taken  upon  them  at 
all.  The  Court  will  certainly  infer,  in  my  humble 
judgement;  that  erery  thing  was  done  correctly  m 
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the  Lower  province,  and  the  more  so  when  we 
consider  the  high  authority  under  which  the  gjreat 
seal  instruments  and  other  documents  are  prepared. 
I  submit  that  the  Attorney-General  ought  not  to 
call  upon  jour  Lordships  to  infer  that  error  has 
been  committed,  because,  if  it  lias,  we  not  only 
are  not  bound  to  appear,  but  we  actually  are  not 
sent  here  for  trial,  according  to  the  provisions  of 
the  act.  The  natural  consequence  oi  which  must 
be  that  the  Attorney-General  was  not  authorized 
to  commence  proceedings  against  ut>,  because  the 
Governor  of  Lower  Canada,  had  not  delivered  us 
from  his  custody  to  that  of  the  Upper  province. 

Soliciior-General—'UhQ  Court,  I  imagine,  my 
Lords,  will  not  infer  any  thing,  and  for  this  rea- 
son, that  they  are  only  able  to  hear  and  determine 
according  to  law.  If  upon  this  particular  act  any 
drfficulty  arises,  your  Lordships  will  undoubtedly 
give  such  a  construction  the  necessity  of  the  case 
requires,  or,  as  was  remarked  by  his  Lordship  the 
Chief  Justice  a  few  moment  ago,  you  wrll  construe 
the  law  so  as  to  give  it  effect. 

Mr.  Sherwood, — Upon  the  general  principle  we 
perfectly  agree,  but  I  differ  from  my  learned 
friend,  the  Solicitor  General,  in  the  application  of 
that  principle.  As  to  the  construction  that  is  to 
be  given  by  your  Lordships,  being  such  as  the  ne- 
cessity of  the  case  requires,  which  Mr.  Solicitor 
General  urges  upon  the  Court,  I  beg  to  say,  I  dd 
not  admit  the  doctrine  oiex  necessitate  ret.  Neces- 
sity makes  no  law  in  a  Court  of  justice,  it  is  the 
parliament  who  make  laws,  and  Courts  administer 
them,  but  I  hope  we  are  not  to  hear  of  their  being 
construed  according  to  the  necessity  of  any  parti- 
cular case;  so  much  for  the  application  of  my 
learned  friend's  principle,  that  the  Court  ought 
not  to  infer  "  any  thing  but  to  hear  and  determine 
"  according  to  law?"  in  which  I  concur :  and  for 
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his  argument  or  application  of  that  principle,  that 
your  Lordships  are  to  be  guided  in  so  doing  by 

the  necessity  of  the  case,"  from  which  I  dissent. 
It  appears  to  me  to  be  a  singular  coincidence  of 
circumstances  that  the  Crown  officers  sliould  dis- 
pute the  goodness  of  recognizances  wliich  we  ad- 
mit, and  to  which  we  yield  obedience.  This 
Court,  I  imaofine,  will  not  be  satisfied  with  Mr. 
Attorney-General's  merely  saying  that  the  recog- 
inizances  are  not  capable  of  being  enforced.  It 
would,  my  Lords,  be  to  throw  great  discredit  on 
the  law  advisers  of  t|Kfe  Governor  of  Lowei  Canada, 
to  admit,  that  ii3  case^  of  so  much  impoi  tancc,  they 
have  taken  recognizancjes,  whicji  are  so  many  pie- 
ces of  waste  paper. 

Chief  Justice.^We  know  of  no  recognizances  ; 
{there  are  none  produced  to  us,  we  can  therefore 
know  of  none. 

Mr.  Shenvood.--r'Wi\l  the  Court  allow  us  to  make 
affidavit  that  we  are  under  recognizanceg,  and  that 
we  are  bow  in  Court  to  take  our  trials,  in  obedience 
to  the  obligation  we  entered  into  in  the  Lower 
province  ? 

C^ief  Justice. --^^ Q  have  nothing  to  do  with  any 
recognizances  entered  into  in  the  Lower  province. 
We  know  nothing  about  thenj,  nor  do  we  want  to 
know,  unless  they  are  produced  to  us. 

Attorney-General— T^heve^  is  one  thing  which  I 
forgot  to  mention.  The  act,  in  its  second  section, 
directs  that  all  offenders  shall /be  sent  to  Lower 
Canada,  there  to  be  dealt  with  accoiding  to  [aw. 
It  is  unquestionably  to  the  Courts  of  that  province 
that  original  jurisdiction  is  given  ;  there  is,  how- 
ever, afterwards  a  limiting  clause  by  which  power 
is  given,  upon  the  Governor  of  that  province  de- 
claring that  justice  maybe  more  conveniently  ad- 
ministered in  the  Upper  province  in  any  particular 
•ffence,  to  prosecute  and  try  the  offender  in  the 
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Court  ^of  the  province  of  Upper  Canada,  in  wliicH 
crimes  or  offences  of  a  like  nature  are  usually  tried, 
and  where  the  same  would  have  been  tried  if  such 
crime  or  offence  had  been  committed  within  the 
limits  of  the  province,  where  the  same  shall  be 
tried  under  this  act,  and  the  offence  may  and  shall 
be  laid  to  have  been  committed  within  the  juris- 
diction of  the  Court  where  the  trial  is  to  be  had. 
It  is  knoVi^n  to  all  of  us  that,  at  the  time  of  the  di- 
vision of  the  province  of  Quebec,  a  legislature  was 
given  to  each,  with  power  to  make  such  laws  for 
the  good  government  thereoPas  were  not  repug- 
nant to  the  act  which  created  them.  From  the 
tenor  of  this  act,  in  relation  to  the  two  provinces, 
it  appears  to  have  been  understood  in  England  that 
each  province  had  its  peculiar  laws,  by  which  its 
jurisprudence  was  regulated,  and  the  act  there- 
fore declares  that  at  whatever  Court  in  each  pro- 
vince any  offence  committed  therein  is  accustomed 
to  be  tried,  a  similar  offence  committed  in  the  In- 
dian territory  shall  be  tried.  It  appears,  however, 
not  to  hav.e  been  understood  in  England,  what  the 
differences  were  that  exist  between  the  two  pro- 
vinces, or  what  were  the  particular  forms  under 
which  prosecutions  are  conducted,  it  therefore 
provides,  under  this  act  only,  that  offences  com- 
mitted in  the  Indian  territory  shall  be  laid  as  hav- 
ing been  so  within  the  jurisdiction  of  the  Court. 
In  offences  committed  out  of  the  realm  of  England, 
but  for  which  the  offenders  are  tried  in  England, 
the  offence  may  be  charged  to  have  been  commit- 
ted in  any  county,  and  shall  then  be  tried  by  a 
jury  of  that  county  in  which  the  offence  is  so 
charged.  I  have  therefore  adopted  a  similar 
course,  and  have  not  chai'^*ed  the  offence  to  have 
been  committed  iu  the  Indian  territory,  but  in  the 
Home  district,  at  the  town  of  York,  the  obvious 
^eonsequence  of  which  is  that  it  is  charged  to  have 
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been  committed  within  the  jurisdiction  of  this 
Court.  These  observations  I  think  it  my  duty  to 
submit,  as  explanatorj  of  the  views  which  have 
guided  me  in  the  course  I  have  taken  in  these 
cases.  I  have  considered  that,  the  moment,  we 
had  authority  to  enquire  into  an  offence  committed 
in  the  Indian  territory,  power  over  the  offender 
must  necessarily  be  given,  and  I  have  in  all  the 
cases  submitted  to  the  grand  jury,  laid  fhem  to 
have  beejQ  committed  at  York,  in  the  Home  district. 
In  reference  to  the  question  immediately  before 
the  Court,  I  have  no  desire  to  supply  more  than 
what  I  ought  to  disclose,  and  as  little  to  throw 
discredit  on  the  law-advisers  of  the  Governor  of 
Lower  Canada,  but  in  my  own  justification,  for 
what  might  oiherwiss  appear  to  be  an  unnecessa- 
rily harsh  course,  I  must  be  permitted  to  state 
that  I  did  not  consider  the  recognizances  sent  to 
ipe  efficient  instruments  upon  which,  in  case  of 
necessity,  I  could  compel  the  individuals  who  had 
entered  into  them  to  come  before  the  Court.  That 
the  opinion  I  formed  was  not  incorrect  will,  I 
think,  be  apparent  when  I  stat^^  they  were  taken 
in  the  year  iSl7,  in  the  month  of  March,  I  be- 
lieve, and  bound  the  parties  that  the  principal  in 
the  bond  should  appear  at  the  next  Court  of 
Ring's  Bench,  to  be  held  in  the  district  of  Mont- 
real, in  the  month  of  September  then  following, 
or  at  t(ie  nest  Court  of  Oyer  and  Terminer,  whicli 
may  be  held  in  the  said  district^  or  in  any  part  of 
his  Majesty's  province  of  Upper  or  Lower  Canada. 
Since  the  period  at  which  these  bonds  were  ta,ken, 
there  have  been  several  Courts  of  Oyer  and  Ter- 
miner in  the  various  districts  of  this  province,  I 
could  not,  therefore,  force  an  appearance  here  by 
bonds  which  only  obliged  those  who  entered  into 
them  to  appear  at  Courts  which  had  already  been 
held,  and  some  of  thena  were  not  even  si2;ned,  I 
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therefore  could  not  but  view  them  as  instruments 
Tvhich  were  totally  insufficient.  As  far  as  I  am  at 
liberty,  consistently  with  my  duty,  to  act,  I  have 
no  disj^osition  to  be  rigid,  nor  shall  any  rigour  be 
exercised  on  the  one  hand,  or  laxity  admitted  on 
the  other,  but  as  I  may  consider  them  to  be  compa- 
tible with  the  attainment  of  substantial  justice  be- 
tween the  Crown  and  the  accused.  If  in  the  pre- 
sent instance  the  Court  think  they  can  do  it,  I 
shall  certainly  not  be  so  ungracious,  as  to  object  to 
the  defendants  being  admitted  to  bail.  1  feel  I 
have  done  my  duty  when  I  bring  them  into  Court, 
and  whatever  indulgence  your  Lordships  consider 
it  right  to  extend  to  them,  will  be  acquiesced  in  on 
the  part  of  the  Crown.  I  do  not  deny  that  some, 
and  I  believe  the  whole,  of  the  accessaries  have 
been  admitted  to  bail  in  the  Lower  province, 
though  I  did  not  feel  myself  warranted  in  filing  the 
recognizances,  for  the  reasons  I  have  submitted  to 
your  Lordships. 

Chief  Justice, — If  you  allow  that  they  were  ad- 
mitted to  bail  in  the  Lower  province,  it  will  cer- 
tainly have  great  weight,  as  iar  as  some  of  the  de- 
fendants are  concerned,  but  not  in  those  cases  in 
which  the  humanity  of  the  law  does  not  interfere 
in  case  of  conviction.  As  rio  pecuniary  sacrifice 
can  be  set  in  competition  with  a  man's  life,  I  can 
not  take  any  step  that  shall  hold  out  a  temptation 
to  escape  from  justice.  Principals  in  murder  can 
not  be  bailed,  and  why^shonld  accessaries  before 
the  fact,  who  in  case  of  conviction  are  liable  to  the 
same  punishment,  be  admitted  to  bail.  The  be- 
nefit of  clergy  has  been  taken  away  from  accessa- 
ries before  the  fact ;  they  are  made  to  stand  in 
precisely  the  same  situation,  in  case  of  conviction, 
and  they  must  do  so  after  an  indictment  has  been 
returned  by  a  grand  jury  a  true  bill.  We  are 
bound  to  grant  the  motion  of  Mr.  Attorney-Gene* 
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ral,  and  the  accessaries  before  the  fact  equally 
with  the  principals  must,  when  taken  by  the  pro- 
cess, be  committed.  We  can  not  think  of  bailing 
persons  against  whom,  if  convicted,  the  Court  could 
not  withhold  the  capital  punishment  of  death. 
Relative  to  the  accessaries  after  the  fact,  if  con- 
victed they  would  have  their  clergy,  and  their 
punishment  thereby  diminishing,  I  have  no  objec- 
tion, if  the  Crown  officers,  who  are  acquainted 
with  the  particulars  of  the  charge,  assent  to  it,  to 
admit  them  to  bail,  but  it  must  be  in  such  amount 
of  recognizance  as  is  not  only  satisfactory  to  Mr, 
Attorney-General,  but  also  calculated,  from  its  ex- 
tent, to  ensure  the  attainment  of  justice.  As  to 
the  recognizances  which  have  been  spoken  so 
much  of,  we  know  nothing  of  them,  they  are  not 
before  the  Court,  and  even  if  they  were,  could  not 
be  enforced.  Upon  the  principle  of  difference  be- 
tween clergyable  and  capital  felonies,  and  in  de- 
ference to  the  example  set  by  the  sister-province, 
if  the  defendants,  who  are  accessaries  after  the 
fact,  surrender  themselves,  and  have  bail  ready, 
to  the  satisfaction  of  Mr.  Attorney-General,  it  shall 
be  received,  but  against  the  others  process  must 
issue. 

J}Ir,  Sherwood. — I  beg  to  mention  to  your  Lord- 
ships, that  the  accessaries  before  the  fact  were, 
after  a  review  of  the  whole  of  the  charges  had 
been  taken  by  the  law  advisers  of  the  Governor 
General,  admitted  to  bail  in  Lower  Canada, 

Chief  Justice.-^!  have  nothing  to  do  with  that. 
I  have  no  objection  to  follow  the  example  set  by 
the  sister-province,  where  it  was  indulgent  to  tiie 
accused,  as  far  as  I  can  consistently  with  my  dutv, 
but  no  example  on  earth  can  influence  us,  or  re- 
lease us  from  the  imperious  duty  of  not  allowing, 
for  a  moment,  any  thing  that  shall  lessen  the  cer- 
tainty of  persons  accused  of  unclergyable  offences 
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being  braught  to  triai.  If  convicted  we,«ouid  pel 
withhold  the  senteace  , of  death,  and  we  have  nc^ 
right  to  consider  any  pecAiniary  bond  adequate  19 
^naui:iG  the  trial  of  persons  so  accused. 

j9ftcr  some  conversation^  the  J^ltorney-General  con- 
SBnt,^4  accessaries  after  the  fact.,  b.cing  admitted 

to  bailp  themselves  each  in  the  sum  of  five  hundred 
pounds^  an(J.  tpo  siifficieni  sureties  in  thje  sum  of  two 
hundred  and  fifty  pounds  each.  Upon  the  suyiLS  being 
nartied^  the  Chief  Justice  remarked^  that  he  had  no  ob- 
jection^ but  he  shoidd  havjs  gone  higher  had  he  fiy:ed 
the  bail^  and  then  directed  that  the  defendants  should 
not  be  admitted  to  be  bound  for  one  another.  Messrs. 
Mexander  M  Kenzie^  John  JU'Laughlin^  Hngh 
M''Gillis.,  John  JU'' Donalds,  ana  Simon  Fraser^  seve- 
rally  surrenderecjl  themselves  and  gave  the  required 
bail 

PAUL  BROWN  AND  FRANCOIS  FIRMIN 
BOUCHER,  two  of  the  principals  accused  of  the 
murder  of  Mr,  Semple.,  and  others^  were  then  put  t© 
(he  bar  and  arraigned  upon  the  indicttnentj  {Appen- 
dix B.) 

Mr,  Sherwood, — Before  the  prisoners  plead,  they 
pray  the  Court  to  appoint  them  counsel,  and  they 
ask  that  Mr.  Livius  Sherwood,  Mr.  BALDWiPTj 
and  myself,  may  be  assigned  them  as  counsel. 

The  Court  directed  an  entry  to  be  made  that,,  upon 
appUcatior^  of  the  prisoners  to  the  Court  for  counsel^ 
the  three  gentlemen  above  named  were  assigned  to  them. 
The  prisoners  then  severally  pleaded  JYot  Guitly,— 
The  Court  enquired  of  the  J] Itorney -General  when  he 
would  be  ready  to  proceed  with  the  trial,,  he  intimated 
that  for  himself  he  was  ready  at  any  time,  but  as  the 
Earl  of  Selkirk  was  deeply  interested  in  the  result  of 
these  accusations^  and  had  given  a  great  deal  of  at- 
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fentipn  to  the  investigation^  he  did  not  wish^  in  the 
(absence  of  his  Lordship^  to  put  these  men  on  their 
piul ;  he  understood  that  the  Earl  of  Selkirk  was 
confidently  expected  to-morrow  or  Sunday^  and  he 
hoped  therefore^  if  their  Lordships  were  ready ^  to  pro- 
ceed with  it  on  Monday,  The  Courts  in  stating  that 
they  should  be  prepared  to  enter  upon  it  07i  Monday, 
took  occasion,  to  remark  that  the  trial  could  not  be 
deldyerl  on  account  of  Lord  Selkirk^ s  abseme^  if  the 
Crown  was  ready  to  proceed.  Jis  it  was,  it  made  no 
(difference^  seeing  that  till  Monday  the  Court  could- 
not  take  up  any  of  these  cases  on  the  43(/  of  the  King, 
The  Court  then  proceeded  to  the  ordinary  business  of 
the  district,  it  being  understood  that  nothing  would 
be  done  in  the  cases  from  the  Indian  territory  till 
Monday,  the  2Qth  instant, 

Monday,  2Qth  October,  1818. 

PRf:SENT. 

His  Lordship  Chief  Justice  Powell, 
The  honourable  Mr.  Justice  Campbell, 
The  honourable  Mr,  Justice  Boulton,  and 
William  Allan,  Esquire,  associate  justice. 

The  grand  jury  returned  true  bills  of  tndictinent 
against 

for  maliciously  shooting  at 

Miles  M^Donell,  James 

Sutherland,  Peter  Fidler, 

John  Warren  and  Archi- 
UEORGE  Campbell,  .  l  ij  m  'r\  u  11 
Robert  Gunn,  and       \  \<MMcDona^  tn  adweU 

Hector  Macbonald,       %  ^""^^  *^^^mht 


honourable  the  Earl  of 
Selkirk,  on  the  25th  of 
May,  1815.  (Appendix 
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as  principals. 


as  accessaries  before  the 
fact^  and 


Louis  Perrault, 
Paul  Brown,  and 
Francois  F-  Boucher, 

Allen  McDonell,  - 
John  Siveright, 
Seraphim  Lamarre,  and 

t^ETER  PaNGMAN, 

Alexander  Mackenzie, 
Hugh  McGillis, 
John  McDonald, 
John  McLaughlin, 
William  Shaw, 
John  Siveright, 
Simon  Fraser, 
Allen  McDonell, 
Seraphim  Labi arre,  and 
Peter  Pangman, 

for  the  murder  of  Alexander  M'^Lean^  on  the  I6fh 
ofJumy  1816.  (Appendix  H.) 


as  accessaries  after  ih^ 
fact. 


Paul  Broww, 


for  robbery  in  a  dwelling 
^  house,  and  stealing  from 
William  Corrigat,  (Ap- 
pendix I.) 


AUorney-General— hi  the  case  of  the  King 
gainst  Cuthbert  Grant,  George  Campbell  and  the 
others  who  are  either  principals  or  accessaries  be- 
fore the  fact,  on  the  indictments  just  returned  bj 
the  grand  jury,  I  move  that  the  process  of  the 
Cotjrt  do  issue. 

Chief  Justice*— Li^i  capiases  issue.  This  day  I 
understood  to  have  been*  specially  appointed  for 
the  trials  upon  indictments  under  the  43d  of  the 
King.    Are  you  ready  Mr.  Attorney-General  ? 
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ij^ttomey-General—l  am  ready,  my  Lord,  i  iski 
the  charge  of  murder  against  Boucher  and  Brown j 
two  of  the  principals  who  are  in  custody.  The 
charge  which  I  propose  now  to  try  them  on,  is  for 
the  murder  of  Governor  Semple. 

(  The  prisoners  were  accordingly  put  to  the  6ar.) 

Mr,  Sherwood,' — In  that  case  I  move  the  Court 
to  admit  one  of  the  accessaries  before  the  fact  to 
bail ;  he  is  at  present  in  custody^  having  been  tak- 
en on  the  capias.  I  humbly  apprehend  that  there 
can  be  no  question  as  to  the  regularity  of  this  mo- 
tion, nor  do  I  see  any  reason  upon  which  it  ought 
to  be  refused. 

Chief  Justice, — The  question  is  already  decided. 
It  was  refused  the  other  day. 

Mr.  Sherwood. — I  beg  the  Court's  pardon,  but 
I  submit  that  we  stand  now  in  a  very  different  situ- 
ation. At  that  time  Mr.  Attorney-General  stated 
to  your  Lordships,  that  he  moved  for  the  proc^e^ 
of  the  Court  in  order  to  bring  us  before  it,  and  I 
understood  that  till  the  capias  brought  us  here, 
we  could  not  be  heard,  because,  although  withitt 
these  walls,  yet  in  point  of  form,  we  were  not  be- 
fore the  Court.  We  are  now  here  upon  the  pro- 
cess, and  I  move  that  Mr.  John  Siveright  be  en- 
larged upon  bail. 

Chief  Justice,  Well,  let  us  hear  on  what 

grounds. 

Mr,  Livius  Sherwood.'^The  statute  of  West- 
minster the  1st,  my  Lord,  which  distinctly  states, 
"  Those  who  are  accused  of  the  receipt  of  thieves 
"  or  felons,  or  of  commandment,  or  of  force,  or  of 
"  aid  of  felony  done,  shall  be  replevisable,'^ 
Second  Hawkins,  my  Lord,  page  159,  — ' — - 

Chief  Justice, — So  they  were  formerly,  but  you 
will  find  an  act  afterwards  repealing  that  wEich 
you  mention. 
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3tr.  L,  Shenvood'- — Was  there,  toy  Lord  ?  f  wris^ 
hot  aware  of  its  being  repealed. 

Chief  Justice, -^Y^s^  it  v/as  repealed,  and  the 
Statute  makes  the  course  the  sanie  as  at  common 
law. 

;  JUr,  Sherwood. — -I  beg  to  represent  to  jour 
Lordships,  that  the  words  of  Serjeant  Hawkins  iri 
explaining  the  act  of  Westminster  1st.  are,  "  all 
"  accessaries,  whether  to  homicide  or  ahy  other 
"  felony,  are  bailable  till  the  principal  be  Convict- 
"  ed  or  attainted,  and  even  after,  on  pleE^ding  to 
"  the  iridictment."  i  refer  to  Hawkins  as  decisive 
authority.  2d  Hawkins,  Pleas  of  the  Crown,  page^ 
159,  sect.  53.  "  As  to  the  branch  concerning  those 

who  are  charged  as  accessaries,  which  is  in  the 
"  following  words,  '  those  who  are  ficcused  of  thfe 
"  ^  receipt  of  thieves  or  felons,  or  of  commandment^ 
"  *  or  of  force,  or  of  aid  of  felony  done,  ^hall  be  re- 
"  *  plevisable,  &;c.' — it  is  observable,  th^it  notwith- 
"  standing  the  statute  mentions  only  those,  those 

who  are  accessaries  to  a  felony  any  other  way, 
^'  as  by  persuasion,  or  any  proburemerit,  or  abet- 

ment,  nave  always  been  taken  to  be  within  the 

equity  of  it,  and  most  of  the  books  relating  to 
"  this  itiatter,  seem  generally  to  hold,  that  all  ac- 
"  cessaries  whether  to  homicide,"  (the  very  case 
het'e,  and  there  is  ho  exception  made  relative  to 
it,  o// accessaries^  is  the  word,)  "  to  homicide,  or 
"  any  other  felony,  are  bailable  till  the  principal 
"  be  convicted  or  attainted,"  and,  he  goes  even 
much  farther  than  this,  for  he  says,  "  they  are 
"  bailable  even  after  such  conviction  or  attainder 

upon  their  pleading  to  the  indictment,"  and  this 
we  .have  done,  "  and  do  not  express  any  limita- 
"  tion  or  restriction  that  they  be  of  good  fame^  or 
"  but  slightly  suspected,  &c."  He  then  quotes  a 
case  of  "25th  Edward  III,  44.  pi.  14.  wherein  a 
"  person  appealed  of  murder,  as  having  holden  the 
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deceased  in  hi^  arnas  while  the  other  killed  hiri^ 
"  was  not  let  lo  mainprise,"  the  reason  given  for 
it  by  the  reporter  is,  "  because  the  defendant  in  a 

manner  was  principal ;  for  that  otherwise  being 
^'  accessary  only,  he  ought  to  have  been  let  to 

mainprise  by  the  intent  of  the  statute."  I  cite 
this  authority  to  your  Lordship  as  conclusive,  that 
accessaries,  having  pleaded,  are  admissible  to  bail, 
and  that  the  usual  and  ordinary  course  is  to  bail 
them.  If  your  Lordships  will  take  the  trouble  of 
looking  at  this  authority,  I  think  you  will  find  it 
completely  satisfactory. 

Chief  Jmiice,—{  do  not  wish  to  see  it.  I  know 
that  formerly  it  was  so,  and  so  doe^  every  one  else, 
but  that  act  has  been  repealed. 

Mr,  Sherwood. — I  have  always  considered  Haw- 
kins, my  Lord,  as  authority,  and  I  have  been  read- 
ing from  him. 

Chief  Justice, — So  have  I  too,  and  do  so  still, 
but  all  that  you  have  been  reading  refers  to  the 
law  as  it  stood  before  the  repeal  of  the  act  refer- 
red to.  Common  sense  as  well  as  justice,  would 
suggest,  that  after  an  indictment  has  been  return- 
ed by  the  grand  jury  a  true  bill  upon  a  charge 
which,  although  once  entitled  to  benefit  of  clergy, 
(and  then  bailable,)  has  since  been  rendered  in- 
capable of  receiving  it,  the  humane  provisions  of 
the  law  should  vary,  according  to  the  different 
circumstances  which  the  new  enactment  present- 
ed, for  it  would  be  an  absurdity  that  the  same  rule 
should  prevail  relative  to  a  supposed  crime  or  of- 
fence, as  when  it  was  entitled  to  benefit  of  clergy, 
after  that  humane  provision  of  the  law  had  been 
taken  away.  Bail  an  accessary  for  an  unclergya- 
^?le  offence,  and  v/hy  refuse  the  principal  ?  Are 
not  their  cases  as  to  punishment  the  same  Death. 
It  is  sufficient  for  me  that  twelve  men  have  return- 
ed as  true^  an  accusatioH  involving  th^  li&  ©f  an  i^- 
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dividual  without  benefit  of  clergy,  and  I  consider 
it  impossible  to  allow  him  to  be  bailed  under  any 
rule  of  law. 

Mr,  Sherwood,-^HdiVfYms^  my  Lord,  goes  much 
farther,  he  says  that  until  the  principais  are  con- 
victed^ or  attafinted,  that  they  sfiall  be  bailed,  and 
even  after  conviction  they  shall  be  entitled  to  it, 
if  of  good  reputation. 

Chief  Justice, — State  things  correctly,  Mr.  Sher- 
wood, it  does  not  say  shall  be  bailed*  bpt  rriMy  be 
bailedi  It  is  completely  in  the  discretion  of  the 
Courtj  whether  they  will  bail  an  accessary  or  not* 

Mr,  Sherwood. — I  an)  perfectly  aware  of  that, 
iny  Lords,  and  I  hunaWy  move  that  Mr.  John 
Siveright  be  admitted^  to  bail.  I  have  never  con- 
tended for  the  right  in  any  otlier  w4f  than  sub- 
ject to  the  discretion  of  the  Court,  and  under  that 
restriction  I  present  my  motion. 

Chief  Justice. -^My  own  opinion  is  against  your 
appHcation.  The  oiTence  which  the  grand  jury 
have  returned  as  a  true  bill  against  the  defendant, 
is  one  which  is  not  clergyable,  and  ought  not  to  be 
aidmitted  to  baih  That  is  my  opinion.  The 
Court  is  full,  and  you  can  have  the  opinions  of  my 
iarethren  upon  it.  Whatever  might  have  been 
4he  practice  before  the  repeal  of  the  benefit  of 
olergy,  I  consider  that,  after  that  period,  no  per- 
son against  whom  twelve  men,  as  a  grand  jury, 
retiurn  a  true  bill,  ought  to  be  admitted  to  barb 
..  Mr.  £j,  Sh€rwood.--^W2iS  it  the  31st  of  Charles, 
to  which  your  Lordship  referred  as  repealing  the 
previous  la  w,  because  the  words  of  the  act  I  refer 
to  are  exceeding  strong,  that  nothing  but  the 
want  of  a  good  reputation  can  hinder  the  person 
accused  of  being  accessary  from  being  bailed,  and 
a  very  strong  case  of  murder  is  adduced  as  the 
authority  in  support  of  the  doctrine  for  which  1 
contend  — ^ — 
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Chief  Justice, — The  question  must  be  set  at  rest 
My  brothers  agreeing  with  me  that  ba!I  can  not 
be  taken  for  an  accessary  to  a  crime  which  is  un- 
clergyable,  let  the  prisoner  be  committed.  No 
injustice  is  done  by  this.  After  the  declaration  of 
a  grand  jury  that  they  consider  a  man  ought  to 
be  put  upon  his  trial  for  an  unclergyable  offence, 
the  ground  I  take  is  that  there  are  strong  pre- 
sumptions of  guilt  against  one  so  charged,  and  he 
ought  not  to  be  allowed  to  remain,  or  be  placed 
again  in  a  situation  capable  of  effecting  his  es- 
cape. 

Mr.  L>  Sherwood. — If  there  is  presumption  ad- 
mitted in  one  case  then  there  must  be  in  all.  Re- 
lative to  the  remarks  upon  the  presentation  of  the 
grand  jury,  I  humbly  conceive,  that  it  Amounts  to 
nothing  more  than  an  affidavit  or  information, 
made  on  oath  I  allow,  but  founded  on  ex  parte 
statements,  and  therefore  not  conclusive  as  to 
guilt,  or  alterative  of  any  right  belonging  to  the 
individual  before  its  return.  He  is  held  to  bail  to 
take  his  trial,  and  the  utmost  length  the  return 
of  the  grand  jury  goes,  is  to  say  that  it  is  right 
the  accused  should  be  put  to  answer,  but  it  does 
not  take  from  him  any  right  that  he  possessed  be- 
fore the  return.  There  is  only  orie  criterion  by 
which  to  judge  of  the  admissibility  or  inadmissibi- 
lity of  an  accessary  to  bail.  Is  he  of  good  repu- 
tation ?  We  say  Mr.  Siveright  is  of  good  reputa- 
tion, if  he  is  not^  let  it  be  shewn ;  but  I  humbly 
contend  that,  unless  that  is  shewn,  he  can  not  be 
excluded  from  putting  in  bail.  I  humbly  submit, 
my  Ijords,  that  it  is  a  right  which  he  is  entitled  toi 

Chief  Justice.— \i  means  were  used  to  bring  the 
question  before  the  Court  of  King's  Bench,  there 
it  is  in  the  power  of  the  Court  to  bail  under  any 
circumstances  which  appear  to  them  to  be  justifi* 
able,  but  we  are  sitting  as  a  Court  of  assize,  and 


we  do  not  feel  disposed  to  ball  a  person  cfiargedf 
on  the  oaths  of  twelve  men  with  an  unclergyable 
offence. 

Mr,  Jones, — might,  perhaps,  be  permitted 
humbly  to  submit  an  authority.  It  is  to  be  found 
in  Leach,  p.  138.  Rex  versus  Rudd,  by  which  it 
is  laid  down  the  Court  has  the  power  to  bail  for 
any  murder. 

Chief  Justice, — What  Court  has  thstt  power  ?  a 
Court  of  assize  ?  Have  you  any  aulhority  for  at 
Court  of  assize  bailhig  for  murder?  What  Court 
does  the  authority  refer  to? 

Mr,  Jones. — T&  the  Court  of  King's  Bench. 

Chief  Justice, — Nobody  questions  that  it  has  the 
power,  but  what  has  that  to  do  with  a  Court  of 
assize  ?  We  told  you  that  if  the  question  was 
before  the  Court  of  King's  Beneh  they  might  baiJ^ 
if  they  thought  proper,  in  any  case.  It  is  not 
right  to  produce  authorities  referring  to  another 
description  of  Court  and  argue  upon  them,  as  if 
they  had  a  bearing  upon  the  question  when  they 
have  none  whatever.    Let  the  jury  be  sworn   

Mr^  Sherwood, — -I  might,  perhaps,  be  indulged 
by  a  reference  to  that  great  authority.  Sir  William 
Blackstone,  who,  I  do  think,  may  be  cited  as  de* 
cisive  authority  on  any  point  upon  which  he  treats, 
and  he  clearly  allows  that  an  accessary  to  any  fe- 
lony may  be  admitted  to  bail,  nay,  goes  much 
farther,  they  must  be  bailed  upon  offering  sulSicient 
security,  vol.  4.  p.  298,  after  considering  1st,  who 
are  clearly  not  admissible  to  bail  by  the  justices; 
2nd,  others  whose  bail,  from  th^j  dubious  nature 
of  the  offence,  appears  to  be  in  the  discretion  of 
the  justices,  he  says,  "  the  last  class  are  such  as 
"  must  be  bailed  upon  offering  sufficient  security," 
such  are,  "  persons  of  good  fame  charged  witn  a 
"  bare  suspicion  of  manslaughter,  or  other  inferior 
^'  homicide,  such  persons  being  charged  with  petit  , 


51 


larceny,  or  any  other  felony  not  before  specified, 
or  with  being  accessary  to  any  felony." 
Chief  Justice. — I  am  sorry  to  see  quotations 
made  from  law  authorities,  when  it  must  be  known 
to  the  gentlemen  making  them,  that  they  can  have 
no  influence  whatever  on  the  decision  of  the  Court. 
Hawkins  and  Blackstone  are  undoubted  authori- 
ties, but  all  that  has  been  cited  from  them  refers 
to  the  law  as  it  stood  at  a  different  period,  name- 
ly, before  the  statute  of  Edward  was  repealed. 
If,  in  reading  Hawkins,  you  had  gone  on  a  little 
farther,  you  would  have  seen  that  the  modern 
rules  have  completely  changed  the  practice  upon 
this  head.    In  Hawkins,  at  the  very  place  where 
you  stopped,  you  might,  (had  you  read  another 
sentence,)  have  seen  that  the  doctrine  of  bailing 
accessaries  of  course  had  been  questioned  as  early 
as  the  2lst  Edward  IV.  and  he  remarks  on  the 
very  case  cited  of  the  25th  Edward  III.  "  that  it 
may  be  more  reasonable  to  intend  in  the  above 
"  cited  case  of  25th  Edward  HI.  that  such  person 
"  was  denied  the  benefit  of  mainprise  by  reason 
of  the  notoriety  of  his  guilt,  for  he  says  it  seems 
clear  both  from  the  Register,  Fitzherbert  and 
Dalton,    that  accessaries  to  felonies  are  not  to 
be  bailed,  unless  they  be  of  good  reputation, 
"  and  if  the  want  of  a  good  reputation,  which  is, 
*'  at  the  most,  but  a  very  slight  inducement  to  pre- 
"  sume  them  guilty  of  a  particular  crime,  be  a 
"  good  cause  to  exclude  them  from  the  benefit  of 
"  mainprise,  which  is  given  them  by  the  general 
words  of  the  statute,-it  seems  strange  the  strong 
"  and  unquestionable  evidence  of  their  guilt  should 
"  not  much  more  exclude  them  from  it,  especially 
"  considering  that  it  is  an  allowed  rule,  that  bail 
is  only  proper  where  jt  stands  indifferent  whether 
*'  the  person  accused  was  guilty  or  innocent."  But 
that  is  not  the  case  in  the  present  instance,  for 
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Iglter  statutes  have  put  the  crime  charged  beyond 
the  benefit  of  clergy,  and,  therefore,  in  case  of 
conviction,  it  is  only  the  hfe  of  the  person  that 
can  satisfy  the  j^istice  of  the  country.  Hawkins 
cbntinqes,  "  and  since  later  statutes  have,  in  uiany 
"  instances,  excluded  accessaries  before  the  fact 
""fi'om  the  benefit  of  clergy,  it  seems  absurd  i6 
say  that  persons  notoriously  guilty  of  being  ac-  * 
"  cessary  to  the  crime,  which  excludes  them  from 
"  the  benefit  of  clergy,  shall  be  admitted  to  bail, 
"  whereas,  if  they  had  been  committed  to  prison 
"  on  the  liice  evidence  of  guilt  as  principals,  for 
"  felonies  within  the  benefit  of  clergy,  or  even  for 
"  inferior  offences  of  an  enormous  nature,  they 
"  could  not  have  had  the  like  privilege?'  And 
surely  this  reasoning  is  fair  arid  correct.  Before 
the  passing  of  the  act  referred  to,  all  accessaries 
were  bailable,  but  the  right  having  been  taken^ 
away,  it  is  now  a  question  for  a  Court  exercising 
its  discretionary  power,  or  rather  is  a  rule  for  their 
guidance,  that  it  be  "  a  matter  of  indifference 
"  whether  the  person  accused  were  innocent  or 
"  guilty."  The  prisoner  is  charged  with  an  of- 
fence from  which  the  right  of  being  bailed, is  taken 
away,  and  it  is  impossible  to  say.  that  it  is  one  of 
that  light  description  that  it  is  a  matter  of  indiffe- 
rence w^hether  conviction  does  or  does  not  follow. 
It  is  not  a  good  reputation  alone  w^hich  will  justify 
a  Court  in  bailing  accessaries.  Their  guilt  must 
not  be  notorious,  and  the  reasonableness  of  this 
restriction  is  apparent.    "  Since"  (says  Hawkins) 

the  general  words  of  the  statute  concerning  the 
"  replivising  of  accessaries  are  agreed  to  receive 
"  the  above-mentioned  limitations,  '  that  they 
"  ought  to  be  of  good  reputation,  and  to  plead 
"  first  to  the  indictment',  if  the  principal  be  at- 
"  tainted,  why  should  it  not  be  reasonable  to  ad- 

mit  this  further  restTiction ;  *  that  their  guilt  B©  - 
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not  notoriQUS,'  '  which  seems  admitted  to  be 
"  implied  in  most  of  the  other  clauses  of  the  sta- 
"  tute,  which  yet  are  penned  in  as  general  tefms 
"  as  that  relating  to  accessaries/'  This  man  is 
charged  in  the  indictment  with  an  unclergjable 
offence,  and  the  presumptioo  is  at  present  against 
him,  inasmuch  as  twelye  mep,  on  their  oaths,  - 
Jiave  returned  the  indictment  a  true  bill.  The 
matter,  however,  i^  set  at  res,t  by  the  later  statute. 

But  this  matter  seems  at  this  day,"  (continues 
Serjeant  Hawkins,)  "  to  be  put  beyond  all  ques- 
"  tion  by  31,  Gar.  II.  cap  2.  ^ec,  21.  by  which  it 
"  is  recited-r-'  That  many  tiines  persons  charged 
"  with  petjt  treasoip,  or  felopy,  or  acccissaries 

thereunto,  are  committed  on  suspicior)  only^ 
>'  .whereupon  they  are  bailable  or  not,  accord- 
?^  ing  as  the  circumstances  making  oqt  that  sus- 

picion  are  more  or  less  weighty,  &c.  &c.' " 
And  thereupon  it  is  enacted,  "  That  no  person 
"  so  charged,  shall  be  removed  or  bailed  by  virtue 
"  of  that  act  in  other  manner  than  he  might  be- 

fore."    "  From  which"  (he  adds)  "  it  seems 

clearly  to  follow,  that  where  there  are  strong 
"  presumptions  of  guilt  against  a  person  so  charged, 
*'  he  neither  was  bailable  before  that  statute,  nor 

is  now  bailable  by  virtue  of  it."  This  ojan  is 
charged  with  an  unclergyable  offence.  If  he  is 
convicted,  he  must  be  executed.  It  is,  therefore, 
impossible  to  say  that  it  is  a  matter  of  indifference 
whether  he  is  guilty  or  innocent,  and  equally  so 
to  say  that  the  presumption  is  in  favour  of  his  in- 
nocence, when  he  stands  here  to  answer  to  the 
bill  of  the  grand  jury,  which  forms  our  only  mean3 
at  present  of  estimating  the  culpability  of  the  ac- 
cijsed.  Their  return  puts  him  to  answer  to  a 
charge  affecting  his  life,  without  the  humane  in-  \ 
terposition  of  the  benefit  of  clergy  in  case  of  con- 
viction.   By  the  process  of  this  Court  he  has  been 
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taken  into  custodj,  and  as  there  is  no  pecuniarj 
consideration  that  can  be  set  in  competition  with 
a  man's  life,  this  Court  is  not  disposed  to  admit 
the  prisoner  to  bail,  and  thereby  put  the  means 
of  escaping  from  justice  into  his  power.  There 
are  no  circumstances  that  could  induce  me  ever 
to  bail  for  an  unclergyable  oflfence.  Nothing  but 
the  life  of  the  offender  can  satisfy  the  law,  and 
there  is  no  pecuniary  obligation  that  can  be  equi- 
valent security  in  such  a  case  according  to  my 
ideas. 

Mr-  Sherwood. — I  beg  leave,  my  Lord,  most 
respectfully  to  state  that  I  have  read  with  ^reat, 
with  very  great,  attention  all  the  law  upon  the 
subject  that!  have  a  knowlege  of,  and  should  be 
disposed  to  contend  that,  the  principal  not  being 
convicted  or  attainted,  we  might,  according  to 
strict  legal  principles,  demand  to  be  admitted 
to  bail.  The  first  principle  I  submit  is,  "  that 
"  the  prisoner  shall  be  of  good  reputation,"  and 
then  it  is  in  the  bosom  of  the  Court  to  bail.  The 
prisoner,  in  this  case,  my  Lord  

Chief  Justice, — Don't  go  into  the  question,  ii  is 
of  no  use.  We  are  fully  satisfied  upon  t]he  subject 
that  in  an  unclergyable  offence,  a  prisoner  ought 
not  to  be  admitted  to  bail.  What  pecuniary  con- 
sideration can  be  put  in  competition  with  a  man's 
life  ?  The  admitting  accessaries  in  unclergyable 
offences  to  bail  was  one  of  the  errors  of  former 
practice,  which  is  removed  or  corrected,  by  later 
statutes,  and  very  properly  too,  for  it  is  an  absur- 
dity to  talk  of  a  pecuniary  bond  in  a  case  where  life 
is  the  forfeiture. 

The  jurors  were  then  called^  and  upon  a  Mr.  John- 
son comings  to  the  book  to  be  sworn^  he  was  challenged 
by  Mr.  Sherwood  on  behalf  of  the  prisoner  Boucher  ; 
the  Chief  Justice  said  that,  if  the  prisoners  did  not 
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agree  in  iheir  challenges^  they  must  be  tried  separate* 
iyy  the  j)annel  of  jurors  not  being  large  enough  to 
admit  of  their  challenging  severally^  and  as  the  sense 
of  the  thing  must  be  obvious  to  the  prisoner'^ s  counsel^ 
they  must  determine  either  to  unite  them  in  their  chaJ" 
ienges^  or  the  Crown  must  sever  them  in  their  trials, 
Mr.  Sherwood  having  consulted  with  the  prisoners  a- 
greed  to  make  it  m  united  challenge. 

After  various  challenges  on  the  pari  of  the  prison' 
ers  and  of  the  Crowny  (he  foUovjing  gentlemen  were 


John  McDougall>  juni\ 
William  Moore, 
Alexr.  Montgomery, 
PfiTER  Whitney, 
Richard  Herring, 
Harbour  Stimpson. 

COUNSEL  FOR  THE  GROWN- 

Mr.  AittornG}NGeneral  Robinson, 
Mr.  Solicitor  General  Boulton. 


sworn  as  a  jury » 

John  Wilson,  3d. 
Geo^ige  Bond, 
Joseph  Harrison., 
Joseph  Shepherd, 
Michael  Whitmore, 
Joshua  I^eech, 


COUNSEL  FOR  THE  PRISONER. 

Samuel  Sherwood,  ^ 

Livius  P.  Sherwood,     >  Esquires. 

W.  W.  Baldwin,  > 

Solicitor  Genera/.—- This  indictment  — 
Mr,  L,  Sherwood* — I  beg  to  submit  (with  per- 
mission) before  the  Solicitor  General  opens  the 
case,  that  Siveright  who  is  charged  as  an  acces- 


56 


^^vy  before  the  fact,  be  permitted  to  take  his  trial 
now  with  the  principals.  I  believe,  though  an 
accessary  can  not  be  compelled  to  go  to  trial  till 
a  principal  is  convicted  or  attainted,  if  he  waives 
the  privilege,  there  is  no  hindrance  to  his  being 
included  in  the  trial,  although  the  jury  has  been 
s^vorn. 

Chief  Justice,— I  do  Ij^e  to  march  on  the  old 
beaten  road  that  I  am  acquainted  with.  I  know 
of  no  case  in  which  a  jury  have  been  sworn  to  try 
two  persons,  and  then  their  duty  altered,  or  any 
phange  made. 

Mr>  Sherwood,' — Pei^haps  it  might  be  considered 
a!i  analogous  case  where  a  juror,  from  sickness,  oc- 
.  casioDS  a  change. 

Chief  Justice. — That  arises  from  the  visitation  of 
©od,  and  is  an  exception  which  can  not  be  avoided, 
hut  this  proposition  is  no  way  similar. 

Mr,  Sherwood, — I  should  imagine  that  there 
could  be  no  objection  to  the  accessary  being  tried 
with  the  principals,  if  he  waives  his  privilege  of 
not  being  put  to  answer  till  the  principals  be  con- 
victed or  attainted.  The  rule  is  in  favour  of  the 
accused,  that  he  shall  not  be  compelled  to  trial 
before  the  prinqipal  is  convicted  or  attainted ;  but 
not  that  he  may  not  go  to  trial,  if  he  is  willing  to 
iforego  the  privilege,  and  the  accessary  here  wish- 
ing it,  r  see  no  objection. 

Chief  Justice^ — It  is  really  wrong  at  this  time 
fo  perplex  us  with  a  new  question.  When  the 
Crown  offered  the  course  you  now  ask,  you  re- 
fused iL 

Attorney 'Geiieral, — Upon  consideration  I  must 
pppose  the  proposition  of  the  learned  gentleman. 
It  may  perhaps  raise  some  new  question  which  m^y 
embarrass  our  proceedings  and  involve  us  in  diffi- 
cplty. 

Mr,  Sherwood. — I  do  not  press  the  propositionc 
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I  have  to  move  the  Court  that  the  witnesses  on  the 
part  of  the  Crown  may  be  ordered  to  withdraw. 
The  Crown  have  consented  that  colonel  Coltman, 
the  honourable  Wm.  McGilliyray,  and  Mr-  Simon 
McGillivray,  should  remain  in  Court,  I  have  no 
objections  to  a  similar  indulgence  being  extended 
to  their  side  as  a  return  for  the  courtesy.  The 
Attorney-General  said  he  did  not  desire  it.  The  wit- 
nesses on  the  part  of  the  Crown  and  of  the  prisoners 
then  withdrew. 

Solicitor  General. — Gentlemen  of  the  jury.  This 
is  an  indictment  preferred  against  the  prisoners  at 
the  bar,  Paul  Brown,  and  Francois  Firmin  Bou- 
cher, for  being  present,  aiding,  abetting,  and  as- 
sisting a  Mr.  Cuthbert  Grant,  in  the  murder  of 
Robert  Semple,  Esquire,  and  as  yqu  will  have 
perceived  from  the  reading  of  the  indictment,  in 
the  Indian  territory.  There  is,  however,  nothing 
different  in  this  indictment  to  one  which  charges 
an  offence  to  have  been  committed  in  your  own 
cjistrict,  only  that  it  is  brought  forward  under  an 
act  of  the  43d  of  the  King,  which  extends  the  ju- 
risdiction of  the  Court  of  this  province,  under  cer- 
tain regulations,  to  the  trial  of  offences  committed 
"  in  the  Iridian  territories  or  parts  of  America  not 
within  the  limits  of  either  of  the  provinces  of 
Upper  or  Lower  Canada,  or  of  any  civil  govern- 
^»  ment  of  the  United  States  of  America."  The 
circumstances  of  the  case,  gentlemen,  will  be  fully 
detailed  to  you  by  the  Attorney-General.  If  it 
shall  appear  to  you  that  the  evidence  on  the  part 
of  the  Crown  does  not  make  out  the  case,  it  will 
be  your  duty  to  acquit  the  prisoners,  on  the  other 
hand,  if  the  testimony  does  bring  home  the  charge 
contained  in  the  indictment,  it  will  be  your  painful 
duty  to  find  them  guilty.  You  will  attend  to  the 
evidence  that  will  be  produced,  and  the  directions 
of  the  Court,  and  there  can  be  no  doubt  but  ygu 
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wilt  give  a  verdict  that  will  be  alike  satiislactory 
and  consistent  with  the  justice  of  the  case. 

Attorney 'General,— — May  it  please  yonr  Lord- 
ships.— Gentlemen  of  the  Jury — As  you  have  just 
heard  from  the  learned  Solicitor  General,  the  pri- 
soners at  the  bar  nov*'  stand  before  you,  charged 
with  the  crime  of  murder  in  the  Indian  territories, 
and  are  put  upon  their  trial  here  under  the  provi- 
sion of  the  statute  for  transmitting,  where  consi- 
derations of  a  local  or  municipal  nature,  shall  in- 
dicate that  justice  may  be  more  conveniently  ad- 
ministered in  the  Upper,  than  the  Lower,  province, 
any  crime  or  offence  committed  in  the  Indian  ter- 
ritory, for  trial  to  that  Court  of  the  province  of 
"  Upper  Canada,  in  which  crimes  or  offences  of  a 
"  like  nature  are  usually  tried,  and  where  the 

same  would  have  been  tried  if  such  crttnes  or 
*'  offences  had  been  committed  within  the  limits  of 

the  province  of  Upper  Canada."  Original  cog- 
nizance of  offences  committed  within  the  "  Indian 
"  territories  or  parts  of  America  not  within  the  li- 

mits  of  either  of  the  provinces  of  Upper  or  Low- 

er  Canada,  or  of  any  civil  government  of  the  U- 
^*  nited  States  of  America,"  is  given  bj  the  act  of 
the  43d  of  the  King,  to  Lower  Canada,  but  autho- 
rity is  given  to  the  Governor,  Lieutenant  Govern- 
or, or  person  administering  the  government  for 
the  time  being,  to  transmit,  under  the  circumstan^ 
ces  I  have  before  mentioned,  by  an  instrument  un- 
der the  great  seal  of  Lower  Canada,  any  crime  or 
offence  for  trial  to  Upper  Canada.  Therefore, 
gentlemen,  being  once  informed  of  this  fact,  and 
the  great  seal  instruments  being  exhibited,  you  can 
have  no  difficulty  in  considering  yourselves  (as  in 
reality  you  are,)  impannelled  to  try  an  offence 
committed  in  your  own  district,  for  so  the  indict- 
ment does  charge  it.  Having  stated  this  to  you, 
gentlemen,  my  province  of  advocate  is  very  limit- 
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fid;  it  is  merely  to  lay  before  you  an  outline  of  the 
cas©  which  we  shall  support  by  evidence.  It  is 
not  my  duty  to  expatiate  on  criminal  law,  or  to 
put  this  on  any  other  footing  than  that  of  ordinary 
cases,  wherever  it  may  differ,  you  will  have  the 
benefit  of  every  assistance  from  their  Lordships. 
It  must  be  a  matter  of  satisfaction,  however,  to  re- 
flect that  twelve  men  more  completely  strangers 
to  the  difficulties  which  have  existed  in  that  unfor- 
tunate country,  men  more  completely  unbiassed, 
men  more  anxious  for  the  investigation  of  truth, 
could  not  perhaps  have  been  found.  It  may,  ne- 
vertheless, have  come  within  your  knowledge  that 
the  Earl  of  Selkirk,  about  six  years  ago,  commenc- 
ed a  settlement  in  that  part  of  the  country,  and 
that  difficulties  to  which,  happily,  we  are  strangers 
in  this  province,  have  existed  between  the  traders 
and  others  residing  there,  or  following  their  occu- 
pations. I  have  only,  if  such  should  be  the  case 
with  any  of  you  gentlemen,  to  beg  that  you  will 
divest  yourselves  entirely  of  every  recollection  of 
any  thmg  that  may  have  heretofore  reached  you 
on  the  subject,  and,  impressed  only  with  the  sin- 
cere disire  of  rendering  impartial  juctice,  attend 
alone  to  the  evidence  which  will  be  exhibited  be- 
fore you,  and  the  charge  you  will  receive  from  the 
bench.  Having  taken  the  liberty  of  offering  these 
preliminary  remarks,  I  shall  proceed  immediately 
to  place  before  you  a  brief  outline  of  the  case,  and 
of  the  nature  of  the  testimony  which  we  shall  pro- 
duce in  support  of  the  charge.  The  settlement 
which  I  have  before  mentioned  to  you,  gentlemen, 
was  erected  in  a  country  where  a  number  of  mer- 
chants, associated  under  the  name  of  the  North 
West  Company,  have  been  accustomed  to  trade, 
and  its  population  consisted  chiefly  of  persons  who 
had  emigrated  from  the  parent  state.  They  had 
been  settled  there  for  four  or  five  vears  before  this 


60 


unfortunate  an4  horrid  catastrophe  of  the  19tb 
June,  as  farmers ;  they  followed  their  agricultural 
pursuits,  houses  were  built,  their  farms  were  cul- 
tivated, and  every  thing  vvas  proceeding  according 
jto  the  ordinary  course  of  a  new  settlement.  In 
the  yicipity  of  this  settlement,  at  the  Forks,  as 
they  are  called,  of  the  Red  River,  was  a  fort  calr 
led  Fort  Douglas,  which  was  occupied  by  Mr. 
.Sejrsple,  the  unfortunate  gentleman  whose  death 
is  charged  in  the  indictment,  and  who  was  the 
governor  of  a  territory  ceded  by  the  Hudson's 
Bay  Company  to  the  Earl  of  Selkirk.  The  naturr 
^1  state  of  the  country,  geptlemen,  had  this  infant 
jsettlemerit  experienced  po  previous  disaster^,  would 
render  it  necessary  tq  have  a  place  of  strength  in 
its  neighbourhood,  and  this  fort  waa  such,  being 
constructed  ^t  the  Forks  of  the  River  ^Assiniboin 
and  Red  River,  contiguous  to  the  farms,  and  serv- 
ing as  a  residence  for  the  governor,  sheriff,  and 
other  officers  of  the  colony.  A  few  miles  below 
this  fort  was  the  settlement,  extending  along  the 
jRed  River  for  the  space  of  two  or  three  nailes,  in 
the  same  way  as  settlements  or  new  villages  do 
here.  It  will  appear  in  the  cour§e  of  this  trial, 
that  from  some  reasons  which  the  witnesses  will 
detail  to  you,  apprehensions  of  the  most  serious 
nature  had  for  SiOme  time  been  entertained,  that  the 
settlement  was  to  be  attacked.  On,  or  a  little 
before,  the  1 9th  June,  it  is  certain  that  consider- 
able alarm  existed  on  this  subject,  owing  to  intel- 
ligence which  Mr,  Semple  received,  that  the  In- 
dians, and  Bois-brules,  at  the  instigation  of  the 
French  traders,  (the  name  by  which  the  North 
West  Company  are  distinguished  in  that  country,) 
were  about  to  attack  and  destroy  the  colony. 
This  information  caused  them  to  be  much  upon  the 
watch,  and  as  will  be  fully  detailed  to  you  by  the 
first  witness  we  shall  call,  in  the  evening  of  th<e 
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i  9th  June,  a  report  was  made  by  the  person  at 
the  watch-tower,  that  a  number  of  persons  on 
horseback,  to  the  extent  of  about  forty,  were  pas- 
sing the  fort  at  some  distance,  and  going  towards 
the  settlement,  which^  as  I  have  before  observed, 
extended  about  three  or  four  miles  below.  Upon 
this  report  being  made,  Mr.  Semple  took  a  spy- 
glass, and  went  to  the  look-out  station,  whence 
be  perceived  that  a  great  number  had  actually  pas- 
sed the  fort,  mounted  on  horseback,  and  were  go- 
ing towards  the  Red  River  settlement,  which,  be- 
ing a;  very  unusual  circumstance,  led  Mr.  Semple 
to  fear  that  the  information  he  had  received  of  an 
intended  attack  was  but  too  correct.  It  is  mate- 
rial to  mention  to  you,  gentlemen,  that  these  per- 
sons were  painted  and  armed  more  than  is  usual. 
Their  being  painted  and  disguised  forms  a  very 
material  fact,  because  it  shews  a:  premeditation  to' 
commit  hostilities,  it  not  being  the  custom  of  the 
Indians  and  Bois-brules  to  paint  themselves,  ex- 
cept on  warlike  pursuits,  and,  when  you  consider 
the  information  which  had  been  previously  receiv- 
ed by  Mr.  Semple,  will  be  found  a  circumstance 
strongly  corroborating  its  correctness.  Governor 
Semple,  seeing  that  this  party  of  horsemen  were 
proceeding  to  the  settlement,  directed  about  twen- 
ty men  to  follow  hiiri  in  the  directron  they  had  tak- 
en, to  ascertain  what  was  their  object;  they  took 
their  arms  with  them,  but  no  amniunftion.  That 
these  persons  went  out  with  no  hostile  intention^ 
you  will,  I  think,  consider  evident,  froni  there  be- 
ing but  about  twenty  who  went,  whereas  there 
was  a  much  greater  number  at  the  fort  who  could 
have  gone,  and  indeed  were  desirous  of  going,  but' 
Mr.  Semple  only  allowed  about  twenty  to  accom- 
pany him.  As  they  proceeded  along  the  road 
which  led  to  the  colony,  they  were  met  by  a  num- 
ber of  the  settlers^  who  Were  runaing  to  the  fort 
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for  protection,  and  crying  that  the  Half-breeds 
were  come.  ^  No  notice  it  appears  was  taken  of 
these  persons,  but  Mr.  Semple  and  his  partj  con- 
tinued to  advance  towards  the  settlement.  They 
had  not,  however,  proceeded  far  before  they  ob- 
served, behind  a  point  of  woo(^,  thirty  or  forty  per* 
sons  armed  and  on  horseback,  but  upon  a  nearer 
observation,  they  discovered  it  to  be  a  more  nu- 
merous party,  amounting,  as  they  then  supposed, 
to  fifty  or  sixty  persons,  the  whole  mounted  and 
armed.    Upon  this  it  appears  that  Mr.  Semple 
and  his  party  stopped,  and,  as  appearances  were 
now  so  alarming,  a  Mr.  Bourke,  who  will  be  exa- 
mined before  you  as  a  witness,  was  sent  by  Mr. 
Semple  back  to  the  fort  for  a  field-piece,  and  as 
many  men  as  Mr,  M'Donell,  the  deputy-govern- 
or, could  spare.    Mr.  Bourke,  however,  not  arriv- 
ing with  the  cannon  and  men  as  early  as  Mr.  Sem* 
pie  expected,  they  proceeded  on  again,  and  had 
not  gone  far  before  the  Half-beeds  advanced  upon 
them,  and  surrounded  them  in  the  shape  of  a  half 
moon,  or  semicircle.    They  were  not  far  from  the 
river,  and  by  the  Half-beeds  forming  themselves 
into  this  figure,  they  completely  cut  off  all  com- 
munication between  the  settlement  and  Mr.  Sem- 
ple's  party.    It  will  be  very  necessary,  gentlemen, 
that  you  bear  in  mind,  that  up  to  this  moment, 
iiothing,  on  either  side,  of  a  hostile  description  had 
occurred,  nor  any,  except  that  a  gun  had  by  acci- 
dent gone  off  in  the  hands  of  Mr.  Holte,  one  of  the 
persons  who  was  afterwards  killed,  and  Mr.  Sem- 
ple reproved  Mr.  Holte  for  not  being  more  careful 
t)f  his  arms.    I  have  mentioned  the  circumstance, 
that  you  may  be  aware  that,  when  during  the  trial 
we  speak  of  the  first  firing,  we  mean  the  shot  bj 
which  this  same  person,  Mr,  Holte,  fell,  although, 
in  the  accidental  manner  I  have  related,  a  gun  did 
go  off  previously,  but  it  was  some  time  before  the 
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affray,  aiid  had  no  connection  with  it.  They  had 
not  been  long  surrounded  by  this  large  party  of 
armed  and  mounted  men,  before  one  of  the  pri- 
soners at  the  bar^  Francois  Firmin  Boucher,  (the 
jeast  of  th^  two,)  advanced  towards  Mr.  Semplc, 
and  asked,  "  what  he  wanted  there  To  this  in- 
terrogatory, which  was  made  in  a  very  authorita- 
tive and  insolent  tone,  Mr.  Semple  replied  by  en- 
quiring of  Boucher,  "  what  he  and  his  party  want- 
ed?" Boucher  said,  "  we  want  our  fort,"  to  which 
Mr.  Scrapie  rejoined,  *'  well,  go  to  your  fort." 
Boucher  then,  in  a  m6st  daring  manner,  said,  "  you 
damned  rascal,  you  have  destroyed  our  fort."  Mr. 
Semple,  although  a  man  of  extremely  mild  man- 
ners, and  of  a  highly  cultivated  mind,  was,  as  might 
be  expected,  indignant  at  such  an  address,  and  in-^ 
cautiously  caught  hold  of  the  bridle  of  Boucher's 
horse ;  a  controversy  ensued,  or  rather  a  few  words 
passed  between  them,  previous  to  the  melancha- 
ly  catastrophe,  the  particulars  of  which  will  be  de- 
tailed to  you  by  the  witnesses  according  as  their 
situations  afforded  them  an  opportunity  of  hearing. 
It  will,  I  believe,  appear  from  the  evidence,  that  at 
the  same  time  Mr.  Semple  also  laid  his  hand  on  the 
stock  of  Boucher's  fusil,  and  instantaneously  two 
shots  were  fired  in  immediate  succession,  by  the 
first  of  which  Mr.  Holte,  whose  name  was  mention- 
ed before,  fell,  and  by  the  second  Mr.  Semple  wa^ 
wounded.  On  receiving  his  wound  he  called  out 
to  his  people  to  do  \yhat  they  could  for  themselves, 
but,  they,  perceiving  him  struggling  in  the  agonies 
of  death,  almost  immediately,  whether  from  panic^ 
or  from  affectionate  attachment  to  their  goternor 
and  friend,  you  will  judge,  gathered  round  him, 
and  made  no  resistance.  Whilst  they  were  thu$ 
situated,  gathered  round  the  dying  man,  a  vollef 
was  poured  in  by  which  nearly  the  whole  wer«i 
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Mr,  Sherwood, — I  object,  my  Lords,  to  Mr.  At- 
torney-General making  statements  of  this  kind. 
We  are  not  indicted  for  pouring  in  a  volley  of 
shot,  and  killing  a  number  of  persons  who  are 
tiot  named,  we  stand  Here  to  answer  a  specific 
charge;  that  of  the  murder  of  Robert  Semple, 
and  upon  that  charge  the  Attorney-General  un- 
doubtedly is  entitled  to  open  the  evidence  To  the 
Court.  But  I  submit  i hat  Mr.  Atlorney-General 
has  no  right  to  go  into  a  long  statement  of  the 
supposed  murder  of  a  number  of  other  persons,,  for 
the  purpose  of  prejudicing,  or  the  effect  of  which 
iuay  be  to  prejudice,  our  case. 

Atlorney-General. — One  murder  is  the  same 
another,  in  the  scene  of  confussion  which  ensued, 
and  if  I  prove  that  Mi*.  Semple  was  killed,  and 
that  the  prisoners  vi^ere  there  when  he  was  killed, 
though  I  may  not  prove  by  whose  individual  agen- 
cy he  actually  lost  his  life,  yet  they  must  be  found 
guilty  of  murder,  because  to  be  present  at  a  mur- 
der is,  in  the  eye  of  the  law,  to  be  guilty  of  it,  and 
it  is  necessary,  in  opening  the  evidence  to  the  ju* 
ry,  that  I  acquaint  them  with  the  whole  of  the 
melancholy  circumstances,  as  best  accounting  for 
the  uncertainty  that  may  appear  as  to  the  individu- 
al who  actually  killed  Mr.  Semple,  whose  particu- 
lar murder  is  charged  in  the  indictment  at  present 
tefoi  e  the  Court.  The  prisoner  Brown,  it  ap- 
pears, Is  rather  a  superior  man  for  his  station ;  he 
was  edu:'ated  at  Montreal,  and  1  shall  prove  that 
he  acknowledged  that  he  was  engag  d  ih  the  af- 
fray, althoi  gh  he  might  not  perh.  ps.  have  admit- 
ted that  he  aided  Cuthbert  Grant  io  kill  Mr, 
Semple  ii.  Ir/iduallj.  I  stfite  to  you,  gentlemen, 
^nd  I  thbk  the  Court  will  confirm  me  m  so  doings 
that  if  I  prove,  by  any  evidence,  that  Paul  Brown 
w as  p re fi  L' n a  t  the  time  that  Governor  Semple  was 
tilled,  although  I  may  not  prove  that  he  was  actu^ 
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as  clearly  guilty  of  the  murder,  as  if  I  did  prove 
that  the  individual,  Cuthbert  Grant,  charged  in  the 
indictment  as  the  murderer,  was  so  in  fact,  for, 
gentlemen,  I  am  satisfied  their  Lordships  wiil  tell 
you  that,  whether  Mr.  Semple  vrai  killed  by  the 
person  named  in  the  indictment  or  not,  if  the  pri* 
soners  were  present  at  the  time  of  the  murder,  they 
were  aiding  and  abetting  it,  and  are  guiity  of  the 
crime,  no  matter  by  whosis  hand  the  unfortonate 
gentleman  met  his  death.  I  take  the  liberty,  gen- 
tlemen, of  remarking  to  you  these  principles  of 
law,  because,  thank  God,  in  this  civilized  and  hap*- 
py  part  of  his  Majesty's  dominions,  it  is  stjarceiy 
possible,  or  even  necessary,  that  you  should  be 
acquainted  with  them,  for  here,  by  night  as  well 
as  by  day,  we  have  the  security  of  the  law  as  a 
sure  protection  against  scenes  such  as  those,  which 
I  am  sotTj  to  say,  will  be  detailed  to  you  in  the 
course  of  this  trial.  It  is  only  necessary  for  you, 
gentlemen,  in  endeavouring  to  attain  the  ends  of 
public  justice,  to  be  satisfied  that  A,  B,  or  who- 
ever may  be  charged  as  having  been  killed,  ac- 
tually was  so,  and  then,  gentlemen,  any  act  of 
the  prisoners  or  others,  aiding  and  abetting  the 
tnurder,  though  it  might  be  committed  in  point  of 
fact  by  a  dijfFerent  person  to  that  charged  in  the 
indictment,  constitutes  such  individuals  guilty  of 
the  murder,  either  as  principals  or  accessaries ;  as 
principals  in  the  second  degree,  if  present  at  the 
commission  of  the  crime,  as  accessaries,  if  absent. 
It  is  only  necessary,  in  short,  for  me  to  satisfy  you 
that  the  murder  has  been  actually  perpetrated,  the 
prisoners  being  present,  and  I  sustain  the  indict- 
ment, and  they,  of  course,  are  amenable  to  jus- 
tice. The  first  witness  whom  I  shall  call  will  be 
Michael  Heden,  who  will  recount  to  you,  in  a 
tery  direct,  not  a  circumstantialj  manner,  wh« 

u  ■ 


66 


fired  first;  he  will  narrate  to  you  all  the  circuna- 
stances  that  occurred,  from  the  moment  of  first 
seeing  these  people  to  the  end  of  the  melancholy 
catastrophe.  He  will  relate  to  you,  gentlemen, 
that  from  sixty  to  seventy  persons  came  down  with 
an  intention  to  drive  these  settlers  from  the  colo- 
ny, which  it  appears  had  been  an  object  of  dislike 
to  the  persons  accustomed  to  trade  in  this  wild 
country,  but,  gentlemen,  whatever  were  the  pur-^ 
suits  of  those  settlers,  whether  those  of  husbandry, 
or  any  other,  whilst  they  were  peaceably  engaged 
therein,  there  was  nobody  had  any  right  to  dis- 
turb them.  I  do  not  know  whether,  from  the  too 
great  anxiety  that  pervaded  Mr.  Semple's  mind 
for  the  settlement,  you  may  not  find  that  he  unad- 
visedly went  out  of  the  fort  to  meet  these  people, 
but,  gentlemen,  if  you  find  in  his  going  out  no- 
thing more  than  a  very  natural  and  even  praise- 
worthy anxiety  for  the  fate  of  those,  whom  he 
considered  as  relying  upon  him  for  protection,  it 
can  form  no  excuse  to  say  that  if  he  had  not  come 
out  of  the  fort  they  should  not  have  gone  to  him, 
any  more  than,  in  ordinary  cases,  an  act  of  indis- 
cretion, in  itself  unjustifiable,  can  be  pleaded  in 
justification  of  murder.  Another  witness  I  shall 
bring  before  you,  is  John  Bourke,  the  person  who 
was  sent  by  governor  Semple  to  the  fort  for  the 
cannon,  and  with  the  message  to  Mr.  MacDonell 
to  send  as  many  men  as  he  could  spare.  It  seems 
that  Mr.  MacDonell  could  only  allow  one  man  to 
go,  who  set  oflf  with  Mr.  Bourke  and  the  cannon. 
It  was  very  natural  for  Mr.  MacDonell  to  be  de- 
sirous to  keep  the  men  who  were  in  the  fort  with 
him,  because,  in  case  of  attack,  thajt  must  have 
become  the  place  where  at  last  they  must  have 
defended  themselves,  and  where  the  settlers  must 
have  come  for  protection  and  refuge.  When  Mr. 
Bourke  bad  proceeded  about  half  a  mile  from  the 
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fort,  he  perceived  that  the  horsemen  had  sur« 
rounded  the  governor,  and  thej  heard  the  report 
of  guns,  and  saw  the  flashes,  but  could  not,  at  the 
distance  they  were,  distinguish  from  which  party 
the  reports  or  flashes  proceeded.  Apprehensive 
lest  the  cannon  should  be  intercepted  by  the  re- 
treat to  the  fort  being  cut  oflT,  Mr.  Bourke  sent 
back  the  man  with  the  cannon,  but  himself  pro- 
ceeded on,  (being  joined  by  eight  or  ten  persons 
who  had  come  after  him  from  the  fort,)  to  the 
jjlace  where  he  expected  to  find  Mr.  Scrapie. — 
Advancing  farther,  he  perceived  that  the  horse- 
tnen,  whom  he  had  previously  observed  surround- 
ing the  governor,  were  dispersed  over  the  plain, 
but  as  he  did  not  see  any  thing  of  Mr.  Semple  or 
his  party,  he  determined  to  return.  At  this  stage 
of  this  melancholy  and  horrid  outrage,  a  circum- 
stance took  place,  gentlemen,  which  shews  but 
too  plainly  the  disposition  of  that  armed  party  to 
have  beert  very  different  from  the  mere  desire  to 
protect  themselves  and  their  property,  because, 
whatever  might  be  the  pretext  for  the  attack  on 
the  twenty  persons  with  governor  Semple,  there 
could  be  none  for  that  which  was  made  upon  Mr. 
Bourke  after  the  lamentable  affray  had  ended. 
Mr.  Bourke,  seeing  nothing  of  governor  Semple, 
or  any  of  the  people  who  had  accompanied  him, 
was  dubious  whether  he  should  go  any  farther,  or 
returu,  when  some  of  the  other  party  called  out  to 
him  that  Mr.  Semple  was  there,  upon  which  he 
advanced  a  little,  but,  from  their  further  language, 
doubting  the  truth  of  their  assertion,  and  fearing 
that  the  governor  had  met  that  fate  which  unhap- 
pily attended  him,  and  that  he  might  share  a  simi- 
lar one,  he  endeavoured  to  escape  with  the  peo- 
ple who  were  with  him.  In  their  retreat  they 
were  fired  on  by  the  Half-breeds,  and  Bourke 
was  wounded,  and  another  man*  named  Duncan 
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M'Naughton,  was  killed.  You  are  not,  gentlemeity 
trying  the  prisoners  at  the  bar  for  the  murder  of 
McNaughton,  but  1  feel  it  my  duty  to  call  your 
attenti©n  particularly  to  this  incident,  as  shewidg 
clearly  the  hostile  spirit  of  this  party;  when  all 
shew  of  resistance  subsided,  if  ever  any  was  made, 
they  fired  upon  persons  who  could  have  given 
them  no  provocation,  not  having  been  near  this 
scene  of  desolation.  T  fear,  gentleman,  that  this 
circumstance  carries  too  strong  a  conviction  of  the 
real  intention,  shews  too  clearly  the  sanguinary 
disposition,  gives  too  great  a  colouring  of  truth  to 
the  circumstantial  evidence  which  I  have  detailed 
to  you,  and  shall  in  the  course  of  this  trial  pro- 
duce, to  leave  a  doubt  upon  your  minds  of  the  real 
object  of  this  party  being  the  destruction  of  the 
settlement,  of  which  the  unfortunate  Mr.  Semple 
was  governor,  by  any  means,  however  repugnant 
to  justice  and  humanity,  because,  in  these  instan- 
ces of  Bourke  and  McNaughton,  no  provocation 
by  possibility  could  be  given.  There  are  other 
persons  included  in  the  indictment  as  accessaries 
l3efore  and  after  the  fact,  but  to  th^ra,  gentlemen, 
you  will  give  no  attention,  as  it  is  solely  with 
Boucher  and  Brown,  the  prisoners  at  the  bar,  that 
you  are  charged.  In  reference  to  them,  Boucher 
undoubtedly  was  armed,  and  was  very  forward. 
He  came  out  of  the  ranks,  either  volontarily,  or 
was  sent  by  'Grant,  (who  appears  to  have  had  the 
principal  command,)  and  certainly  made  use  of 
,  most  insulting  language  to  Mr.  Semple,  though 
lie  does  not  appear  at  the  moment  to  have  oiTered 
any  personal  violence.  There  is  a  paper,  gentle- 
men, to  which  I  shall  advert  for  a  moment,  be- 
cause it  is  possible  it  may  be  produced  as  evidence, 
it  is  an  examination  &f  the  prisoner  Boucher,  taken 
before  a  magistrate,  and  read  and  acknowledged 
by  him.    It  would  not  be  reasonable,  nor  correct^ 
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moT  is  it  necessary  to  read  it  at  the  present  mo- 
Bient,  but  it  is  possible  it  may  be  read  in  evidence, 
though  it  sets  out  by  most  distinctly  and  unequi- 
vocally denying  any  participation  in  the  murder 
of  which  he  is  accused.  Having  done  that,  he  says 
that  he  was  sent,  four  days  previous  to  the  death 
of  governor  Semple,  by  Mr.  Alexander  McDonell, 
who  was  a  partner  in  the  North  West  Company, 
from  Portage  la  Prairie,  for  no  other  purpose 
but  to  carry  provisions  from  thehce  to  the  Frog 
Plains.  He  admits  that  it  was  proposed  at  first, 
in  order  to  weaken  the  Hudson's  Bay  people,  by 
the  Bois-brules,  to  carry  off  some  of  them,  and 
that,  assisted  by  him  as  interpreter,  one  w'as  ac- 
tually taken  prisoner. 

3Ir,  Sherwood,— I  am  sorry  to  interrupt  the 
learned  Attorney-general,  but  I  consider  his  re- 
marks «o  illegal,  that  i  should  be  most  cnlpably 
negligent  of  my  duty  if  I  sat  still.  I  submit,  my 
Lords,  that  the  whole  course  taken  by  Mr.  At- 
torney-General has  been  a  most  extraordinary 
course,  but  the  latter  observations  are  so  perfect- 
ly illegal  that  I  appeal  to  your  Lordships  to  inter- 
pose your  authority  to  check  it. 

Chief  Jnstice.—l  shall  not  stop  th^  mouth  of  the 
Attorney-General  in  opening  the  case,  for  not  a 
word  has  been  said  that  is  not  strictly  in  or- 
der. He  mnst  state  the  nature  of  the  evidence 
by  which  he  intends  to  prove  his  case,  when  it  is 
produced,  if  it  is  illegal  testimony,  oppose  its  be- 
ing received,  and'jf  you  shew  it  is  so,  it  shall  be  re- 
jected ;  go  on  Mr.  Attorney-General. 

Jlttormy-General—Tlie  object  in  view  was,  ac- 
cording to  Boucher,  to  reduce  the  colony  by  fa- 
mine, and  it  was,  with  a  view  of  weakening  the 
Hudson ""s  Bay  people,  proposed  to  carry  some  of 
them  off,  and  some  three  or  four  persons  were 
taken  prisoners.    He  states  that  the  firing  begaa 
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with  the  Hudson's  Bay  people,  and  here  I  would 
remark  to  you,  gentlemen,  that  whether  the  par- 
ty with  Mr.  Semple  are  called  the  settlers^  the  co- 
lonists^  or  the  Hudson's  Bay  people.^  is  of  no  conse^ 
<]uence,  as  the  only  difference  between  them  is 
that  the  colonists  are  generally  persons  who  have 
been  servants  to  the  Hudson's  Bay  Company,  but 
their  term  of  service  having  expired,  they  have  be- 
come settlers  in  the  Earl  of  Selkirk's  colony,  and 
the  Hudson's  Bay  people  are  the  servants  of  that 
Company ;  the  difference  therefore  is  not  of  the 
least  importance  to  yoii,  but  as,  during  this  trial, 
there  is  no  doubt  but  the  whole  of  these  terms  may 
be  made  use  of  in  describing  the  party  opposed 
to  the  Bois-bruies,  I  felt  it  desirable  that  you  should 
be  acquainted  with  the  distinction,  though  so 
completely  unimportant  to  any  question  that  can 
arise  during  the  trial.  Resuming  v/hat  Boucher 
«ays,  he  asserts  that  the  firing  commenced  with  the 
Hudson's  Bay  people,  though  the  Bois-brules,  had 
"wanted  to  fire  from  a  supposition  that,  as  the  peo^ 
pie  from  the  fort  were  armed,  they  meant  to  at^ 
tack  them.  This,  gentleman,  is  the  tenor  of  his 
examination,  taken  before  a  magistrate.  Brown, 
the  other  prisoner,  denies  being  there  at  all  dur- 
ing the  battle,  but  I  shall  produce  satisfactory 
evidence  that  he  was  there.  Heden,  the  first 
witness  I  shall  call,  saw  him  there,  and  could  not 
be  mistaken,  I  think,  as  he  knows  him  well.  To 
conclude,  gentlemen,  if  Cuthbert  Grant  was  the 
man  who  killed  governor  Semple,  in  so  unprovok- 
ed and  premeditated  a  manner,  from  malice  of 
heart,  and  the  prisoners  at  the  bar  were  two  of 
the  party  helping  and  assisting  him,  they  are 
equally  guilty  of  murder  with  Grant,  because  they 
were  present  at  the  time,  and  are  considered  by 
the  law  as  aiding  and  abetting  the  commission  of 
the  crime.   But?  gentlemen^  if  Cuthbert  Grant 
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should  appear  innocent,  either  from  his  conduct 
resulting  from  provocation,  which  might  reduce 
his  crime  to  an  inferior  degree  of  homicide,  or 
that  he  did  not  actually  perpetrate  the  murder, 
still  it  might  be  murder  in  tnem,  and  would  be, 
unless  they  were  included  in  the  provocation,  and 
that  it  was  of  a  nature  to  deprive  them  of  their 
judgement  by  an  excess  of  passion ;  or,  though 
Grant  did  not  actu9,Jly  kill  governor  Semple,  still 
these  two  men  may  be  guilty  of  aiding  and  abet- 
ting his  murder,  which  is  the  charge  against  them. 
They,  gentlemen,  from  the  nature  of  the  accusa- 
tion brought  against  them,  are  principals  in  the 
murder,  although  in  that  manner  which  the  law 
designates  as  being  in  the  second  degree^  and  it 
is  not  necessary  to  their  guilt  that  we  should  sa- 
tisfy you  that,  in  charging  Cuthbert  Grant  as 
principal  in  the  first  degree,  we  have  named  the 
person  who  did,  with  his  own  hand,  murder  go- 
vernor Semple,  for  the  moment  that  we  establislr 
that  the  crime  was  perpetrated,  and  that  Paul 
Brown  and  Francois  Firmin  Boucher,  were  pre- 
sent, aiding  and  abetting  the  murder — and  if  they 
were  present  the  law  considers  them  as  aiding 
and  abetting-— it  becomes  your  duty  to  find  them 
guilty  of  the  crime  whereof  they  are  accused.  I 
shall  now  proceed  to  call  the  witnesses  on  the 
part  of  the  Crown,  and  you  v^ill  pay  attention  to 
their  testimony,  as  you  will  also,  I  am  confident, 
to  those  who  may  be  brought  forward  on  the  part 
of  the  prisoners,  and  after  receiving  from  their 
Lordships  sueh  directions  as  may  appear  to  their 
wisdom  required  by  the  case,  you  will,  I  am  sure, 
returiva  verdict  which  will  do  perfect  justice  to 
the  country  and  to  the  accused. 

Mr.  Sherwood, — In  the  course  of  the  very  ex- 
traordinary opening  speech  of  Mr.  Attorney-Gene^ 
ral,  such  one  as  I  may  say  I  never  before  heard^ 


7f5 


it  is  pot  one  of  the  l^ast  extraordinary,  that  thi» 
Mr.  Robert  Semple,  who  is  charged  to  have  been 
murdered  bj  Cuthbert  Grant,  has  been  constant- 
ly dignified  with  the  appellation  o( governor  Sem-' 
pie.  The  indictment  charges  that  Robert  Semplo 
was  killed  and  murdered,  it  says  nothing  about 
his  being  a  governor,  any  more  then  a  justice  of 
the  peace,  and  in  point  of  fact  he  was  just  as  much 
an  emperor,  as  he  was  a  governor.  They  called 
him  governor  in  the  colony  which  my  Loi*d  Sel- 
kirk was  establishing  in  this  land  of  milk  and  hon- 
ey, and  whilst  his  title  is  kept,  he,  or  any  other 
person  holding  the  situation  he  occupied,  may 
be  termed  there  an  emperor,  or  a  bashaw,  for 
what  any  body  will  care.  The  motive  from  which 
he  is  decorated  with  this  title  here^  however,  is, 
apparent  in  a  moment ;  it  is  indeed  too  glaring  to 
be  concealed.  I  beg  my  learned  friend  the  Attor-? 
ney  General  not  to  consider  me  as  imputing  to 
him.  the  design,  he  is  only  following  the  narration 
which  has  been  given  to  him  by  the  prosecutor, 
who  has,  to  answer  his  own  private  views,  dub- 
bed Robert  Semple  a  governor  5  but  the  object  is 
io  impress  the  jury  with  an  idea  that  he  had  a  le-? 
gal  right,—- a  lawful  commission,  an  appointment 
from  his  Majesty  or  the  Prince  Regent,  to  act  as 
governor,  and  that  all  oppositon  to  his  mandates 
were  a  species  of  treason.  Only  let  the  impress 
sion  of  legal  authority  be  once  fastened  on  the 

\  minds  of  the  jury,  and  there  is  no  defence  to  be 
brought  forward  which,  as  loyal  subjects,  they 
"would  consider  entitled  the  prisoners  to  acquittal; 

.  but  let  them  see,  as  during  the  trial  we  will  do, 
that  this  pretended  authority  was  an  illegal  as- 
sumption of  power,  arrogating  to  itself  prerogatives 
such  as  are  not  exercised  by  the  King  of  England, 
and  very  different  indeed  will  be  their  view  of  the 
tea^actipn.    Let  Mr.  Attorney^General  call  hini 
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here,  as  he  has  done  in  the  indictment,  Robert 
Scrapie,  and  all  he  charges  us  with,  we  are  ready 
to  answer  and  to  justify,  but  as*  he  was  not  a  go- 
vernor let  us  not  be  • — r— 

Chief  Justice. — Do  let  the  trial  go  on,  it  is  no 
matter  whether  he  was  or  was  not  a  governor,  or 
what  he  was  called,  or  called  himself,  he  is  not  to 
be  murdered  though  he  was  not  a  governor. 

MICHAEL  HEDEN,  Sworn. 

Examination  conducted  by  the  Attorney-General 

Chief  Justice. — What  countryman  is  this  witness. 
Is  he  French  or  English  ? 

Attorney -General. — He  is  English,  my  Lord,  at 
least,  will  speak  English. 

Heden.'-A  resided  in  the  month  of  June,  1816, 
and  for  some  time  before  it,  at  the  colony  at  Red 
Hiver.  I  was  blacksmith  there.  I  had  lived  there 
a  long  time  before,  for  a  space  of  three  or  four 
years.  In  the  months  of  April,  May,  and  the  be^ 
ginning  of  June,  of  that  year,  I  was  there.  I  knew 
one  Mr.  Semple,  his  name  was  Robert.  He  came 
out  to  the  settlement  in  the  fall  of  the  year,  1815, 
and  acted  9?  governor.  He  was  governor  of  the 
settlement.  ,1  know  something  of  the  death  of  go- 
vernor Semple. 

Attorney-General.'--^^ %\\  then,  tell  slowly  and 
deliberately,  tlie  whole  that  you  know  about  it,  to 
their  Lordships  and  the  jury. 

Heden. — What  all  }  Am  I  to  begin  on  the  day 
he  was  murdered,  or  before  } 

Attorney-General. — As  a  fact,  I  will  ask  him,  ray 
Lords,  whether  he  had,  or  whether  generally  they 
had,  any  reason  to  apprehend  that  an  attack  would 
be  made  upon  the  settlement  ? 

Heden. — We  were  warned  in  March  by  the  frecr^ 
mm  and  Indians  in  the  aeigbbourhood,  that  the 


74 


settlement  was  to  be  attacked  during  the  summer, 
and  we  were  all  much  alarmed,  because  it  had 
been  attacked  before,  and  we  kept  a  constant 
watch  after  receiving  the  information,  at  the  fort. 
Mrp  Semple  resided  at  Fort  Douglas,  which  stands 
upon  the  Red  River.  There  was  a  settlement 
lower  down  upon  the  river;  a  settlement  of  the 
same  kind  as  are  upon  these  rivers,  they  were 
just  beginning  to  build  houses,  there  were  none 
Duilt  at  that  time,  the  settlers  lived  in  tents,  and 
in  the  fort;  the  nighest  part  of  the  settlement  was 
about  a  quarter  of  a  mile  from  the  fort,  and  ex^ 
tended  to  about  three  miles  below.  There  was  a 
part  of  the  land  cleared,  and  crops  had  been  rais- 
ed, and  come  to  perfection.  Potatoes,  corn,  bar- 
ley, and  different  kinds  of  vegetables,  had  been 
^rown.  In  consequence  of  the  information  which 
was  received,  a  constant  watch  was  kept,  day  and 
night,  from  a  sort  of  watch-tower. 

Attorney-General — Well  now  tell  us,  Heden, 
was  any  attack  made  upon  the  settlement,  ^nd  by 
whom,  and  when  ? 

Heden.-rr^^ot  since  1815,  till  then. 

Attorney-GeneraL—lAe  does  not  appear  to  un^ 
derstiand  the  particular  time  I  wish  him  to  speak 
to,  I  will  put  another  question  to  him  by  which  I 
doubt  not  he  will  go  at  once  to  the  circumstances 
which  it  is  necessary  he  should  give  evidence  of. 
You  know  that  governor  Semple  is  dead.  Will 
you  tell  us  all  you  know  relative  t®  his  death  } 

Heden, — Between  six  and  seven  o'clock,  as  I 
think,  on  the  evening  of  the  19th  June,  that  year, 
the  man  in  the  block-house  who  was  at  the  top, 
keeping  a  look-out,  to  see  if  these  people  were 
coming  

Attorney 'General' — Do  you  thipk  it  was  not 
earlier  than  six  or  seven  o'clock.'^ 

Ileden, — I  do  not  know  the  time  exactly,  but  it 
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was  six  or  seven  o'clock,  or  thereabouts,  I  thinkj 
when  the  man  at  the  block-house  called  out  a  par-r 
ty  of  horsemen  with  two  carts,  were  coming  to^ 
wards  the  settlement.  Governor  Semple  directly 
went  into  the  watch-house,  and  captain  Rogers  with 
him,  and  looked  with  his  spy-glass  to  see  what 
they  were.  When  he  saw  that  they  were  armed 
and  on  horseback,  he  told  about  twenty  of  his 
people  to  get  their  arms  and  follow  him,  to  see 
wh^t  these  fellows  were  about,  or  what  they  want-? 
1  ed.  The  men,  to  the  number  perhaps  of  twenty- 
eight,  were  r^ady  to  go,  but  Mr.  Semple  would 
only  let  about  twenty  accompany  him.  He  had 
not  got  far  when  we  jnet  some  of  the  settlers  run- 
ning towards  the  fort,  saying  that  the  North-West 
servants  were  coming  with  carts  and  cannop,  and 
that  they  had  taken  some  prisoners. 

Chief  Justice. — ^Who  was  it  said  that  they  were 
coming  with  carts  and  cannon,  and  who  did  they 
say  were  coming  with  them? 

Heden.—h  was  some  settlers  whom  we  met  run- 
ning towards  the  fort,  who  said  they  were  coming 
with  carts  and  cannon.  They  said  the  servants  of 
the  Norths-West  Company  were  coming,  and  that 
they  had  taken  some  of  the  settlers  prisoners. 
We  went  on  after  hearing  this  for  about  a  mile, 
when  we  met  more  settlers,  who  told  us  that  they 
had  both  carts  and  cannon.  Governor  Semple 
then  told  one  of  his  men  to  go  to  the  fort,  and  get 
a  small  piece  of  cannon  which  was  there.  It  was 
to  Mr.  Bourke  that  he  gave  these  directions;  he 
told  him  to  make  haste,  and  go  to  the  fort,  and 
get  a  piece  of  cannon,  and  to  tell  Mr.  MacDonell 
to  send  as  many  men  as  he  could  spare.  Mr. 
Bourke  not  coming  back  soon,  we  went  on  towards 
ihe  settlement,  and  when  we  came  in  sight  of  the 
party  of  Half-breeds,  they  galloped  up  to  us,  and 
lalmQfi.t  surrounded  us,  by  making  themselves  inX9 
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the  shape  of  a  half-moon,  going  to  the  river  on 
the  one  side,  and  getting  bejond  us  on  the  other. 
One  of  their  people  on  horseback  came  up  to- 
wards OS.  It  was  Boucher.  He  came  up  towards 
us,  and  the  governor  asked  him,  "  what  he  want* 

ed*'  ?  and  Boucher  said  they  wanted  their  fort. 
He  said  we  want  our  fort."  Mr.  Semple  ans- 
wered, well,  go  to  your  fort,"  and  Boucher  an- 
swered, you  damned  rascal,  you  have  destroyed 
"  oor  fort,  you  have  took  down  our  fort."  Upon 
this  governor  Semple  said,  you  scoundrel,  do  you 
"  dare  to  tell  me  so"  ?  and  called  out  to  some  of 
our  people  to  make  him  prisoner,  and  laid  hold  of 
the  reins  of  Boucher's  bridle. 

Chief  Justice, — Was  there  any  action  accompa'* 
Hying  the  words  made  use  of  on  either  side  ?  how 
Were  they  spoken  ? 

Heden, — They  were  spoken  in  a  loud  voice,  but 
there  was  nothing  done  except  that  governor 
Semple  laid  hold  of  the  bridle  of  his  horse,  when 
Boucher  told  him  he  had  destroyed  their  fort ; 
and  he  kept  hold  of  it  some  time.  When  Boucher 
heard  governor  Semple  call  outio  us  to  take  him 
prisoner,  he  slid  off  his  horse  on  the  other  side^ 
and  ran  away. 

Attorney-General. — At  the  time,  what  you  have 
related,  as  having  passed  between  governor  Semple 
and  Boucher,  took  place,  how  fa^  were  your  par- 
ty from  that  of  the  Half-breeds  ?  how  far  was  Bou^ 
oher  in  advance  of  his  party,  and  could  you  see 
what  passed  between  the  one  party  and  the  other  ? 
did  any  thing  interrupt  your  view,  or  was  every 
thing  visible  r 

i^erfen.— When  Boucher  came  forward  towards 
our  party,-  we  w^ere  within  about  a  gun-shot  of 
each  other.  There  was  nothing  between  us  but 
a  few  willows  and  brush,  every  thing  was  visible. 
As  mm  as  Boucher  slid  off  his  horse,  a  shot  was 


fired,  and  Mr.  Holte  fell.  The  Half-breeds  firedf 
the  first  gun,  and  by  it  iMr.  Holte  was  killed;  there 
was  no  firing  before  that,  and  immediatel j  after 
another  was  fired,  almost  directly  after,  and  go- 
Ternor  Semple  fell. 

jlttqrney-General — I  beg  your  Lordship's  pardorf^ 
but  I  will  here  ask  hitn  relative  to  the  accidental  dis* 
charge  of  Mr.  Holte's  gun,  to  which  I  adverted  in 
opening  the  case.  I  fear  I  am  bi  eaking  upon  your 
Lordships'  notes  by  not  having  taken  it  in  the  or* 
der  of  time,  but  it  did  not  occur  to  me  before.  In 
coming  along,  did  any  of  your  party  discharge  a 
-  gun,  or  did  one  go  off  by  any  means,  and  if  there 
did,  tell  us  how  it  happened,  and  where  about 
you  were  at  the  time  }  - 

At  about  half  a  mile  from  the  fort,  Mr* 
Holte's  gun  went  off  by  accident,  and  Mr.  Semple 
was  very  much  displeased,  and  told  Mr.  Holte  very 
sharply  that  he  should  be  more  careful  of  fire-arms^ 
or  he  might  kill  some  body;  this  was  some  time 
before  our  coming  up  with  the  Half-breeds,  and 
had  no  connection  with  the  firing  between  the  par* 
ties.  It  was  quite  an  accident.  The  two  shots 
of  which  I  spoke,  when  I  said  they  were  the  first 
that  were  fired,  came  from  the  Half-breeds. 

Chief  Justice.— the  first,  I  think,  he  says  Mr* 
Holte  fell,  and  by  the  second  governor  Semple, 

Attorney-General. — He  does,  my  Lord*  I  shall 
now  ask  him  how  he  was  placed,  because,  I  want^ 
from  circumstances  as  well  as  his  positive  testimo* 
ny,  to  shew,  from  the  positions  of  the  two  parties, 
that  the  two  first  shots  must  have  come  from  the 
Half-breed  party.  Where  were  youj  Heden,  at 
the  time  these  shots  were  fired  } 

Heden. — I  was  on  the  right  of  the  governor^  and 
very  near  him.  All  our  party  were  withinside  of 
the  half- moon  fine,  but  they  were  scattered  here 
and  there  before  the  ishots  were  fired,  by  which 
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Mr.  ttoite  and  governor  Semple  fell,  tt  WJis  just 
as  Boucher  slid  ofif  from  his  horse,  that  the  first 
shot  was  fired,  and  by  it  Mr.  Holte  fell. 

^ttorney-General'-'^You.  retrietnber  the  parley 
between  governor  Semple  and  Boucher,  Were 
Holte  and  Boucher  during  that  tim^  looking  to*^ 
lizards  the  half-moon  line  ? 

Heden.~Ye^,  they  were. 

Attorney-General. — Were  your  party  generally 
armed,  and  how-^and,  as  I  suppose  yoa  had  guns, 
tell  us  how  they  were  loaded  ? 

Heden.-^Mf  gup  w^as  loaded.  Our  guns  were 
some  of  them  loaded,  and  some  not.  Those  that 
were  loaded  w^ere  loaded  with  ball^  as  t  suppose* 
We  had  no  other  arms  but  guns,  Boucher's  arms 
^consisted  oialy  of  a  gun,  but  others  of  his  party 
had  tomahawks,  bows  and  arrows,  and  spears. 
Both  Mr.  Holte  and  governor  Semple  fell  by  the 
two  first  shots,  and  after  then,  when  the  people 
had  gathered  round  Mr.  Semple,  and  were  in  a 
duster,  the  volley  was  poured  in,  and  nearly  the 
whole  Were  killed  or  wounded. 

jlitorney'ijreneral-^Now^  Heden,  from  the  situa* 
tlon  in  which  you  stood,  can  you  say  that  yoa 
know  the  two  first  shots  came  from  the  Half- 
breed  party  ? 

Heden, — Oh,  my  God !  I  could  not  but  know, 
for  I  saw  all,  and  shall  never  forget  it. 

Jlitorney-GeneraL-^'-WhereBhouts  was  governor 
Semple,  that  is,  opposite  to  what  part  of  the  semi* 
circle  or  half-moon  line  was  he 

jFfecfen.— -He  w^as  pretty  near  the  centre  of  the 
half-moon,  and  the  two  first  shots  came  from  about 
the  centre  of  the  half  moon.  I  saw  the  smoke, 
ftnd  could  not  be  mistaken.  Boucher  slipped  off 
his  horse  before  the  first  shot  was  fired,  and  ran 
towards  his  own  party.  There  was  none  fired 
before  that.    I  did  not  see  Boucher  fire,  not  do 
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I  know  that  he  did  fire.  I  do  not  know  which  <it 
our  people  fired.  I  know  that  Mr.  Semple  blam- 
ed Mr.  Holte  very  much  for  letting  his  gun  go  oflf* 
Attorney 'General.-^T>\A  Mr.  Semple,  or  any  bo- 
dy else,  giv^  you  orders  to  fire,  or  say  any  thing 
about  it  ? 

Heden.^Mr.  Semple  said  all  he  wanted  was  to 
see  what  those  fellows  were  about,  and  that  he 
wanted  no  firing  at  all.  I  heard  him  say  that  he 
wanted  no  firing  at  all,  and  I  heard  him  tell  some 
of  his  people  to  take  Boucher  prisoner,  but  not  to 
fire,  and  if  he  had  given  any  such  directions,  1 
must  have  heard  them. ,  There  was  no  order  of 
inarch  kept  up  by  our  party,  we  went  as  it  hap- 
pened, or  we  liked.  Mr.  Semple  gave  no  particu- 
lar orders  to  his  men  how  to  behave.  To  the  best 
of  my  recollection  he  gave  no  orders  at  all.  I  ara 
sure  he  did  not  give  any  to  fire,  nor  did  any  of  our 
people,  to  the  best  of  my  belief.  At  the  time  of 
the  conversation  between  Boucher  and  governor 
Semple,  I  was  looking  towards  the  Half-breeds, 
and  1  saw  amongst  them  three  Indians  in  blankets^ 
and  only  three,  and  they  did  not  fire.  The  Bois- 
brules,  before  any  firing  took  place,  gave  the  war- 
whoop;  they  gave  it  as  they  were  forming  the 
half-ring.  I  got  very  much  alarmed  when  I  saw 
the  people  wounded,  and  in  the  confusion  that 
took  place  I  made  my  escape  with  my  life. 

Attorney-General— How  long  was  it,  or  was  it 
soon  after  governor  Semple  fell,  that  the  general 
firing  by  which  the  others  were  killed  and  wound- 
ed took  place  ? 

Heden, — I  can  not  say  how  long  exactly.  I  was 
very  much  frightened  when  I  saw  Mr.  Holte  and 
governor  Semple  fall  A  short  time  after  I  saw 
the  wounded  men  crying  for  mercy,  but  the  Half- 
breeds  rode  up  to  them  and  killed  them. 

Mr.  Sherwood.--^,  beg  leaye^  my  Lords>,  to  rige^ 
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iibt  for  the  putpose  of  objecting  to  tfie  test imoriy,* 
though  I  think  it  very  wide  of  the  cascj  but  merely 
to  ask  whether  jour  Lordships  consider  it  regu- 
lar; if  it  is  so  considered,  I  have  no  objection  to 
bffer  to  it,  because  I  shall  meet  it  by  similar  evi-^ 
cience  of  foreign  circumstances  and  conduct  of  o- 
ther  persons^  than  those  at  present  introduced. 

Chief  Justice. — Do  let  the  trial  go  on,  unless 
you  have  some  objection  to  make.  If  you  have^ 
state  it,  and  you  shall  be  heard. 

Jlttomey 'General — ^^You  saw  Mr.  Semple  fall  by 
the  second  shot,  do  you  know  whether  that  shot 
killed  him  } 

Heden.^l  did  see  Mr.  Semple  fall,  but  I  don't 
know  whether  that  shot  killed  him.  .  As  soon  as 
he  was  wounded  he  called  fo  his  people  to  take 
care  of  themselves.  He  was  wounded,  as  far  as  I 
can  guess,  about  the  shoulder.  Mr*  Wilkinson 
said  that  after. 

Chief  Justice.^Yon  toust  Hot  tell  us  what  any 
body  told  you,  or  said,  you  must  speak  only  from 
your  own  knowledge  of  circumstances. 

Heden* — I  did  not  see  governor  SemjDle  get  up 
after  he  was  wounded ;  he  did  not  while  I  was 
there.  One  M'Kay  and  I,  in  the  confusion,  made 
our  escape,  and  got  to  the^riven  Michael  Kilken- 
ny and  one  named  Sutherland  also  got  away  to  the 
river,  and  swam  across  it,  and  by  that  means  got 
safe.  Mr.  White,  the  surgeon,  thought  also  to  es- 
cape with  us,  but  we  were  pursued  by  six  men 
who  fired  at  us,  and  wounded  him  in  the  thigh,  or 
the  hip,  and  whilst  they  were  engaged  in  killing 
him,  we  escaped,  M'Kay  and  by  a  canoe,  and 
Kilkenny  and  Sutherland  by  swimming.  In  the 
course  of  the  night  we  got  back  into  the  fort.  On 
the  next  day  I  saw  the  dead  bodies,  and  nine  of 
them  were  brought  in  by  the  Indians,  and  among 
ihemi  was  the  body  of  Mr.  Semple.  I  could  not  say 
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lost  his  hfe,  as  his  body  was  ail  over  spcai  marks, 
so  that  I  could  not  distinguish  one  from  another. 
The  Bois-brules  were  very  strongly  armed;  they 
had,  besides  guns,  bows  and  arrowii,  spears  and 
tomahawks.  I  saw  a  number  of  the  Half-breeds 
the  next  day  at  the  fort,  and  Cuthbert  Grant  was 
amongst  them.  They  took  away  a  good  deal  of 
the  property.  The  next  day  after  the  massacre 
we  remained  at  Fort  Douglas,  and  also  the  fol- 
lowing day,  when  the  Half-breed  party,  headed 
by  Cuthbert  Grants  took  all  the  public  property, 
and  all  the  settlers  were'obliged  to  go  away,  and 
a  good  deal  of  our  things  was  taken  from  us. 

Chuf  Justice.— It  is  not  larceny,  Mr.  Attorney, 
that  we  are  trying,  but  a  murder.  You  must  keep 
your  evidence  to  that  point. 

ylltorney 'General — Your  Loi'dsnip  will  see,  in^- 
deed  I  think  must  see,  the  impossibility  of  this  case 
being  tried  without  going  into  stateaients  of  the 
outrage  connected  with  the  murder.  It  is  easy  to 
see  what  the  nature  of  the  defence  must  be,  and 
to  substantiate  the  guilt  of  the  prisoners,  it  is  ne- 
cessary that,  by  their  subsequent  conduct,  1  should 
shew  (and  it  is  only  for;  that  purpose  that  it  is  in* 
troduced,)  their  prior  intention  ;  but  in  so  doing  it 
will,  I  fear,  be  impossibje  not  to  mentioii  other 
acts  connected  with  the  outrage  of  the  i  9th  June. 

Chief  Justice, -^li  is  very  difficul  t,  1  admit,  but 
it  is  a  very  dangerous  path,  on  a  distinct  charge  of 
murder,  to  go  into  evidence  of  larceny,  which  hap- 
pened some  days  after.  Any  thing  bearing  on  the 
charge  of  murder,  you  may  go  into,  but  you  must 
not  adduce  evidence  relative  to  offences  for  which 
the  pi'isoners  are  not  upon  their  trial. 

Heden,~Y\\e  Bois-brules  encamped  that  night 
at  the  Frog  Plains,  and  the  next  day.  they  came 
to  the  fort,  and  ordered  the  settlers  away,  I  saw 
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Boucher  at  the  fort  on  the  next  day,  he  was  nat 
armed,  but  he  came  with  the  others.  I  know 
Cuthbert  Grant,  he  was>  there  on  the  day  of  the 
murders,  and  he  came  to  the  fort  the  next  day. 
He  is  a  Bois-brule,  and  was  one  of  the  band  of 
Bois-brules.  The  Bois-brules  insisted  upon  our 
giving  up  the  fort,  and  going  away  from  the  Red 
^iver  country,  and  a  capitulation  was  entered  intt> 
between  Mr.  M'Doneil,  the  sheriff,  and  Cuthbert 
Grant,  by  which  the  fort,  with  all  the  public  pro- 
perty, was  to  be  given  up,  aed  we  were  ail  to  go 
away.  Cuthbert  Grant  was  with  the  Half-breeds 
at  the  time  Mr.  Semple  and  the  others  were  killed. 
I  know  him  very  well,  and  I  am  sure  I  saw  him 
there.    He  was  painted. 

Mr,  Sherwood, — I  should  submit  to  the  Court 
whether  the  Attorney-General  is  now  within  the 
limits  of  legal  rules  upon  the  point  of  evidence. 
I  do  not  think  it  is  competent  to  the  Attorney-Ge- 
neral to  go  into  evidence  of  what  occurred  after 
the  battle.  We  are  not  brought  here  to  answer 
a  charge  of  taking  possession  of  a  fort;  when  we 
are,  we  shall  be  ready  to  answer^  and  I  doubt  not 
satisfactorily  account 'for  our  so  doing.  It  is  a 
charge  of  murder  which  is  brought  against  us,  and 
I  can  not  see  what  right  Mr.  Attorney-General  has 
to  go  into  other  matters.  The  effect  of  his  being 
permitted  to  do  so  will,  my  Lords,  be  this,  w© 
must  go  into  the  history  of  aggressions  of  a  similar 
nature  committed  by  their  party,  to  shew  that  the 
taking  of  Fort  Douglas  had  been  provoked,  and 
was  only  in  retaliation  for  the  taking  of  Fort  Gib- 
raltar by  them,  and  so  it  will  be  with  every  cir- 
cumstance not  immediately  connected  with  this 
battle,  which  they  provoked.  Let  the  Attorney- 
General  confine  his  examination  to  the  19th  June, 
or  to  whatever  has  relation,  in  his  opinion,  to  the 
death  of  Robert  Semple,  so  as  to  lead  to  it,  and 
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tile  case  will  be  very  ^hort,  but  if  Mr,  Attorney 
is  permitted  to  go  into  evidence  of  taking  forts,  t 
must  do  so  too,  and  let  him  go  as  far  back  as  he 
may,  we  are  furnished  with  matters  equally  early 
to  brirlg  in  justification  of  our  conduct  on  all  bcca- 
sions.  It  has  always  Been  in  self-defence,  or  iti 
the  endeavour  to  regain  our  oWri  property,  or  in 
jretdrn  for  some  aggravated  attack  and  aggression, 
ih^.t  we  have  interfered  with  the  Earl  of  Selkirk,^ 
the  Hudson's  Bay  people,  the  fcolonists,  or  any  of 
the  persons  or  property  of  what  may  be  considered 
the  opposite  party,  and,  notwithstanding  all  that 
has  been  said  to  the  contrary,  so  it  will  this  day 
appear,  if  Mr.  Attorney-General  is,  upon  a  specific 
bharo'e  of  murder  a^^ainst  Paul  Brown  and  Fran- 
§ois  Firmih  Boucher,  to  Be  permitted  to  go  into 
an  investigation  of  all  the  difiiculties  that  have 
occurred  within  those  territories  since  my  Lord 
Selkirk  has  been  a  trader  there;  Relative  to 
Cuthbert  Grant,  Or  what  he  may  have  dohe,  I  dd 
hot  see  lloW  it  is  to  affect  us  in  any  measure,  espe- 
cially what  he  liiay  have  done  after  the  alleged 
inurder.  . 

Chief  Justice— Oi  the  homrcide  there  can  be  no 
doubt.  The  Crowtl  charges  that  Mr.  Semple  was 
iiiurdered.  Whether  his  death  was  occasioned  iri 
a  manner  to  render  the  charge  of  murder  correct, 
remains  to  be  seen,  but,  in  ascertaining  the  fact» 
they  mtist  be  permitted  to  shew  the  conduct  of 
thfe  persons  Who  were  engaged  in  this  melancholy 
iatTray,  t6  enable  the  jury  to  distinguish  whether 
it  was,  as  charged  iri  the  indictment,,  murder,  or 
whether,  from  the  peculiar  circumstances  of  the 
base,  it  resolves  itself  into  ariy,  femd  what,  inferior 
degree  of  homicide.  As  to  Guthbert  Grant,  he 
is  charged  in  the  indictment  with  having  actually 
berpetrated  the  murder,  he  is  the  principal  in  the 
first  degree,  and  it  therefore  can  not  be  objected 
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the  murder. 

AUorncT^-GeneraL—}  hcimblj  submit,  my  Lords, 
that,  even  if  he  had  not  been  named  in  the  indict- 
ment, the  moment  t  prove  him  to  have  beeri  there^ 
I  am  entitled  to  go  into  evidence  of  his  conduct, 
because  I  charged  the  prisoners  with  being  present, 
aiding  and  abetting  in  the  murder  of  governor  Sem- 
ple  on  the  I9ih  day  of  June,  and  if  this  man  was 
justified  bj  any  conduct  of  Mr,  Semple's  in  the 
part  he  acted,  even  though  it  was  to  the  taking  of 
his hfe,  still  it  might,  from  those  very  circumstances^ 
support  the  charges  against  the  prisoners-  But 
having  charged  Grant  as  the  principal^  having 
charged  hirn  with  coQimilting  the  murder,  I  must 
acknowledge  th^t  i  can  not  see  on  what  principle 
the  learned  gentleman  questions  mj  being  within 
the  strict  rule  of  evidence,  io  laying  before  the  jury 
the  whole  of  the  conduct  which  he  pursued  on  thi^ 
occasion.  My  object  is  by  his  subsequei-t  conduct 
to  prove  what  was  his  prior  intention,  and  thus  en-- 
able  thejuiy  to  determine,  from  seeing  the  qua 
aninio  of  this  party  and  their  leaders,  what  were 
the  real  objects  they  had  in  view  in  going  to  this 
colony,  and  nothing  more  than  this,  am  I  desirous 
of  obtaining  fi  om  the  witness — — 

Chief  Justice, — ^-To  any  thing  that  ocurred  previ- 
ous to  the  death  of  Mr.  Semple  you  may  certainly 
examine  the  witnesses,  but  not  to  events  subse- 
quently, as  they  could  not  influence  it.  It  is  a 
charge  of  rriurder,  and  must  be  tried  as  cases  of 
murder  are  usually  tried  ;  you  may  go  into  evidence 
of  what  occurred  at  the  time,  or  previous  to  it,  but 
not  as  to  occurrences  that  took  place  subsequent- 
ly, except  as  the  prisoners  now  actually  at  the  bar 
are  concerned* 

jjltorney-General — I  am  under  the  correction  of 
your  Lordship,  in  this,  as  in  all  other  cases,  ancf 
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shall,  in  condluctlng  the  trial,  confine  myself  within 
the  rule  which  you  have  prescribed.  My  only 
object  was  to  shew,  by  their  conduct  after  wards, 
wliat  had  been  the  spirit  by  which  they  v/ere  ac~ 
tuated,  and  to  strengtb^in,  by  dis  acknowledp;ments 
of  the  individuals  who  I  tad  been  er^ga.^red  i«i  the 
horrid  scene,  the  strong  evidence  of  malice  which 
the  catastrophe  itself  too  powerfuilj  presents.  I 
bad- conceived  that,  in  thus  endeavouring  to  eluci- 
ihe  qiio  anirao^  which  in  ail  cas^-es  cT  '  ?r 
forms  the  first  object  of  enquiry,  1  vvas  ivji.  y^'i-^g 
beyond  the  rules  by  which  the  examination  of 
v/itnesses  in  criminal  prosecutions  are  re2;ulated, 
but,  lender  your  Lordships  correction,  I  shall  leave 
the  question  I  had  propos^^d  piUikig  to  the  witness, 
as  to  the  conduct  of  Cuthbert  Giant,  whom  we 
charge  to  have  committed  the  murder,  and  whom 
already  we  have  proved  to  have  been  present 
when  Mr.  Semple  received  the  shot,  which  wc 
charge  to  have  occasioned  his  death. 

Chief  Justice,— In  the  manner  you  now  mention, 
viz:  to  elucidate  the  principle  of  action,  or  the 
motives  that  governed  the  conduct  of  tliis  party, 
you  have  a  rjght  certainly  to  put  the  question, 
having  proved  that  Grant  was  there.  Go  on  with 
the  examination. 

Attorney-General — Did  you  see  Cuthbert  Grant 
at  the  time  of  the  firing  on  the  i9th;  was  he  arm- 
ed, and  did  he  fire.^ 

Heden, — I  did  see  Cuthhert  Grant  t!  ere^  and  he 
was  armed,  but  I  can  not  say  that  he  fired,  for  I 
did  not  see  him  fire.  I  saw  him  on  the  next  day 
at  the  fort,  and  he  then  acknowledged  that  he  had 
fired  the  day  before,  but  he  did  not  confess  that  he 
had  fired  at  governor  Semple.  He  told  me  to  be 
gone  from  that  part  of  the  country,  and  warned 
me  when  I  did  go,  which  he  said  would  be  in  a 
day  or  two,  never  to  come  back  again  at  the  peril 
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of  my  life,    I  saw  nothing  of  the  prisoner  Brow?^ 
tiil  the  next  day,  he  was  pot  in  the  coqapany  of  the 
party  vyho  came  with  Cuthbert  Grant  on  that  day 
to  the  fort,  but  he  came -with  them  at  the  time  we 
all.  went  away,  and  left  their  party  in  possession 
of  the  fort.    On  the  day  after  the  battle  he  camQ 
to  my  tent,  and  there  he  told  me  that  he  had  been 
there  the  day  before.    He  had  twQ  pistols  in  his 
ss^ih,  and  he  put  one  to  my  breast,  and  threatened 
tQ  kiLI  me,  and  I  believe  would  have  done  so,  but 
for  an  ladian  woman  who  was  in  my  tent.  He 
lold  me  he  had  killed  six  Englishmen,  and  I  should 
be  the  seventh.    He  talked  both  in  Indian  and 
French,  m  broken  French,  and  he  made  signs  by 
which  I  understood  very  well  what  he  meant.  I 
had  r|ot  seen  him  before  that  day,  but  I  am  sure 
the  prisoner  Paul  Brown  is  the  man  who  came  to 
my  tent,  and  told  me  that  he  had  killed  six  Eng- 
lishmen.   He  did  not  say  when  or  where  he  had 
killed  them,  he  only  ^aid  he  had  killed  six  Englishr 
men,  arid  I  should  be  the  seventh,  but  he  did  not 
say  where  or  when  he  had  killed  them.    He  said 
that  he  had  killed  six  Englishmen,  and  that  I  should 
l^e  the  seventh,  and  that  he  would  not  leavie  the 
tent  till  he  had  taken  my  life.    By  the  six  people 
Jie  said  he  had  killed,  I  understood  him  to  mean 
six  of  the  party  who  were  with  governor  Semple 
pn  the  day  before.    I  had  no  conversation  with 
him  at  the  time  about  governor  Semple,  but  that 
was  what  I  understood.    At  that  time  I  believe 
that  Brown  y/ould  have  killed  me,  but  that  he  was 
'  hindered.    I  do  not  know  that  Brown  was'  in  the 
affray  of  the  1 9th ;  I  do  not  recollect  to  have  seen 
him  before  he  came  to  my  tent.    I  have  no  recol- 
lection to  have  seen  him  on  the  19tij,  but  I  am 
sure  it  was  bim  who  came  to  my  tent 'on  the  20th, 
and  said  he  had  killed  six  men  and  I  should  be  the 
seventh.  I  did  not  not  see  Boucher  after  he  joined 
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his  party,  which  he  did  directly  he  slid  from  his 
horse.  I  am  certain  that  I  saw  Cuthbert  Grant 
there  on  the  19th  June,  and  that  he  was  armed 
and  painted,  but  I  can  not  say  whether  he  took 
the  command,  but  I  always  understood  that  he  did. 

Atiorney-Gmeral. — We  only  require  from  you 
what  you  know  of  your  own  knowledge.  Do 
you,  Heden,  recollect  any  thing  else  relative  to 
the  conduct  of  Cuthbert  Grant,  or  of  either  of  the 
prisoners  Brown  and  Boucher,  on  the  J  9*^  June, 
or  any  material  fact  connected  with  the  death  of 
governor  Semple  ^  If  you  do  relate  it. 

Heden, — I  do  not  recollect  any  thing  else  *that 
is  particular;  I  believe  I  have  told,all. 

Attorney-Gemral. — You  have  said,  I  think,  that 
yt)u  saw  governor  Semple  fall,  and  that  on  the 
next  day  you  saw  his  body.  I  think,  in  answer 
to  a  question  I  put  to  you  as  to  whether  you  saw 
any  wounds  which  had  apparently  been  given  by 
the  balls,  you  said  the  body  was  so  completely  la- 
cerated, with  the  marks  of  spears,  that  you  could 
not  distinguish.    Was  that  the  case  } 

Heden, — Yes,  it  was.  His  body  was  all  over 
spear-holes,  so  that  I  could  not  see  whether  there 
was  any  ball-holes  or  not.    I  could  not  distinguish. 

(Cross-examinaiion  conducted  by  Mr.  Sherwood. 

Heden, — -I  do  not  kpow  hoTi^  far  it  is,  through 
Lake  Erie  and  the  woods,  to  Red  River  country, 
but  it  is  a  long  distance.  There  are  no  civilized 
Courts  there  having  judges. 

Mr.  Sherwood. — Do  you  know  that  before  this 
battle,  of  the  1 9*^  June,  in  which  your  party  jjear 
to  have  got  the  worst  of  it,  long  before  a,  en- 
mity and  war  subsisted  between  the  Hudson's  Bay 
Company  and  the  North  West  Company,  and  their 
.servants,  in  ths^t  country  ? 


Heden.-^l  know  that  in  1815,  we  were  turned 
out  of  the  Bed  Kiver  country,  and  the  settlement 
burned  and  the  fort^  by  the  fort,  I  mean  Fort 
Douglas. 

Jfr  ^kenvood, — Do  you  know  of  any  disturb- 
ances betv^^een  them  before  that,  and  that  they 
were  began  on  your  side  ? 

Heden,  —  Yes,  I  know  there  were  quarrels  be- 
tween them,  but  I  do  not  know  that  the  Hudson's 
Bay  people  began  then. 

Mr,  Sherwood. — Then  I  w^iil  try  and  refresh 
your  memory.  Do  you  happen  to  know  w^iether 
there  was  any  pemican  seized  by  your  people  from 
the  North  West  Company,  or  any  of  their  people 

Heden.' — No,  1  do  not  know  of  any  being  seized. 

Mr,  Sherwood.— Oh^  you  do  not,  then  you  was 
not  one  of  the  party,  nor  do  not  know  any  thing 
about  it  ? 

Chief  Justke.—Whdit  is  this  about  seizing  pe- 
mican ?  If  witness  had  seized  it,  or  been  engaged 
in  seizing  it,  or  any  thing  else,  however  impro- 
perly, how  is  such  a  circumstance  to  be  a  defence 
ai^aiast  an  indictment  for  murder.'^ 

Mr.  Sherwood.— I  beg  your  Lordship's  pardon, 
but  the  defu'nce  we  shall  set  up  for  these  men, 
renders  li  extreiFelT  important  that  I  should  haye 
an  answer,  and  a  clear  and  positive  answer  to  the 
quest'oQ  I  have  put,  and  I  am  confident,  as  I  con- 
sider it  iDiportaiii,  1  shall  be  permitted  to  put  the 
question  to  the  witness  again.  I  ask  you  now, 
Hisden,  Of}  the  oath  you  have  taken,  do  you  know 
of  a  quantity  of  pemican  having  been  seized  by 
your  party  from  the  North- West  Company,  in  con- 
sequence, or  by  virtue,  of  a  proclamation  of  Mr. 
Miles  McDoaell,  whom,  I  believe  you  called  go- 
ernor  McDoneil  ?  Do  you  or  do  you  not? 

Heden. — No,  I  do  not.  I  was  riot  there  when 
;any  was  taken. 
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Mr.  Shm.DOod,--YeYj  Well.    In  what  capacity 
i  fou  go  to  liiis  land  of  promise,  and  where  did 
you  go  ivom  ? 

Hcden. — I  went  as  a  servant  to  the  Hudson's 
J]ay  Company  in  1812,  from  Ireland.  I  agreed 
with  his  Lordship's  agent  at  Sligo.  I  was  to  work 
as  a  blacksmith  for  a  year  for  the  Hudson's  Bay 
Company,  and  then  to  go  to  the  settlement  and 
have  lands.  I  went  there  by  the  way  of  Hudson's 
Bay.  There  were  no  quarrels  there  in  1812,  at 
least,  I  heard  of  none.  I  do  not  know  if  the  lands 
I  had  were  bought  from  the  Indians  or  not.  There 
is  not  in  that  country  a  surveyor-general's  oitice, 
or  a  coiUicil-Oifice,  as  there  is  at  York,  to  grant 
lands  there.  I  did  not  pay  for  them.  It  Vvas  a- 
greed  with  Lord  Selkirk,  I  was  to  have  lands  there 
before  I  went. 

Mr.  SherwGOcl.^Then  how  dare  you,  or  any  bo- 
dy else,  go  and  take  lands  in  that  country,  any 
more  than  this.'^  Would  you  think  of  taking  lands 
in  Upper  Canada,  without  paying  for  them?  or 
without  a  deed,  or  a  scrape  of  a  pen  to  shew  your 
right  to  them  ?  Do  you  know  who  gave  Lord  Sel- 
kirk authority  to  let  his  agent  agree  to  give  you 
Jands  there  ? 

Atltorney-Gcncral—l  must  appeal  to  you  Lord- 
ships, at  once  to  stop  this  most  irregular  and  un- 
precedented course  which  the  gentleman  is  pursu- 
ing. It  is  permitted  to  the  prisoner  to  cross-examine 
witnesses,  it  is  true,  but  it  must  be  to  the  facts  of 
the  case,  to  circumstances  to  which  he  has,  given 
evidence  in  his  examination  in  chief.    What  can 
the  nature  of  this  witness's  engagement  with  the 
Hudson's  Bay  Company,  or  with  the  Earl  of  Sel- 
kirk, have  to  do  with  a  charge  against  the  prison- 
ers at  the  bar  for  murder    I  appeal  to  your  Lord- 
ships to  interfere,  and  put  a  stop  to  a  course  of  ex- 
?;i}inJition  so  completely  beside  all  rulcc 
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Chief  Justice »-^lt  had  been  the  usiml  practice 
4hat  any  questions  which  a  prisoner  might  wish  to 
,put,  should  be  propounded  by  him  to  the  Court, 
and  by  them  put  to  the  witness.  It  was  the  old 
fashioned  way,  and  it  is  a  pity  it  was  ever  chang- 
ed. -Lenity,  however,  to  prisoners  has  led  to  a 
change  in  the  practice,  and  Courts  now  are  in  the 
habit,  upon  the  application  of  a  prisoner,  to  assign 
him  counsel,  but  1  repeat  that  the  indulgence  is  so 
frequently  abused,  that  it  would  be  well  if  it  had 
never  been  allowed  to  creep  iiito  our  practice.  If 
you  intend  to  cross-examine  the  witness,  it  must 
be  conducted  according  to  the  practice  in  ordina- 
ry cases;  we  can  not  allow  ypu  to  go  into  matters 
totally  irrelevant.  It  is  completeiy  misusing  the 
indulgence  that  the  humanity  of  bur  practice 
has,  most  unhappily,  introduced  into  our  criminal 
Courts,  and  that  at  a  very  late  date  too. 

Jllr,  Sherwood.-— I  am  aware  that  the  allowing  to 
prisoners  this  privilege  is  the  humane  introduction 
of  a  late  day,  and!  recollect  also,  that  it  was  the 
old  practice,  not  only,  not  to  allow  to  prisoners  the 
advantage  of  counsel,  but  also  not  to  permit  wit- 
nesses to  be  exarnined  in  their  behalf.  This  ^wf 
sill  know  was  the  old  practice. 

Chief  Justice,- — And  it  would  have  been  very 
well  for  the  real  interests  of  justice  if  the  rule  had 
never  been  changed,  for  the  petulance  of  counsel, 
and  the  unrestrained  licence  which  is  assumed  in 
the  cross-examination  of  witnesses,  and  on  exa- 
minations in  chief  of  prisoners'  witnesses,  is  such, 
that  the  humane  alteration,  as  for  the  good  it 
produces,  is  more  than  overbalanced  by  the  evils 
that  the  abuse  of  a  well-meant  humanity  have 
clogged  the  administration  of  justice  with  in  our 
day. 

Mr,  Sherwood. — In  ordinary  cases,  it  is  the 
practice  when  a  witness  on  the  part  of  the  Crowis 


fxas  been  examined  in  chief,  that  the  counsel  for 
the  prisoner  shall  cross-examine  him,  and  so  fully 
countenanced  is  this  practice  in  our  day,  that  to 
ihe  counsel  in  conducting  a  cross-examination  are 
given  privileges  which  are  not  extended  to  the 
examiiiation  in  chief.  In  this,  which  is  an  extra- 
ordinary case,  I  shall  imagine  we  might  exercise 
the  privilege  to  its  fullest  extent.  It  is  a  case  of 
such  an  extraordinary  nature,  as  imperiously  to 
call  for  it;  it  is  a  case  such  as  perhaps  never  be- 
fore came  before  a  Court  of  criminal  jarispru- 
dencd 

Chief  Justice, — It  is  a  case  of  murder  committed 
in  the  Indian  territory,  and  is  under  the  act  to  be 
tried  in  the  same  manner  as  if  it  had  been  com- 
mitted in  the  town  of  York,  where,  in  fact,  the 
indictment  charges  it  to  have  been  committed ; 
there  is,  therefore,  nothing  move  in  it  than  in  an 
ordinary  case  of  murder,  at  least  nothing  to  induce 
us  to  let  you  pursue  that  course  of  cross-examina- 
tion. 

Mr.  Sherwood,~li  is,  my  Lord,  a  case  of  mur- 
der, and,  as  your  Lordship  remarks,  it  must  be 
tried  under  the  statute  as  cases  of  murder  gene- 
rally are,  it  is  nevertheless  a  case  completely  sui 
generis^  and,  in  the  conduct  of  any  case,  whether 
the  offence  occurred  at  York  or  at  Red  River,  we 
must  be  more  or  less  governed  by  the  particular 
circumstances  which  are  connected  with  it.  Apply- 
ing this,  which  I  mnsider  t;o  be  a  general  rule,  to 
the  present  case,  I  say,  though  one  of  murder, 
and  to  be  tried  in  the  same  manner  as  if  the  offence 
had  been  committed  in  the  province,  it  is  a  most  ex- 
traordinary case,  and  I  humbly  oonceive,  were  your 
Lordships  as  fully  acquainted  as  I  am  with  the  facts 
connected  with  it,  I  should  not  have  been  stopped 
in  my  examination  of  the  w^itness.  Mr.  Attorney- 
^^i^eneralLS  opening  was  an  extraordinary  one,  and 
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your  Lordships,  I  am  sure^  will  do  me  the  justice 
to  reoieoiber  that  I  took  the  liberty  of  remarkiiigc; 
at  the  time  1  appealed  to  the  Court  to  interfere  its 
authority,  and  cofiipel  that  learned  gentleman  to 
confine  himself  to  the  circumstances  actually  con- 
.jiected  with  the  affair  of  the  i9th  Jnue,  and  a^ain 
jduriii4>:  the  examination  of  this  man,  when  I  made  a 
similar  appeal,  or  rather  when  I  asked  whether  the 
Court  thought  it  in  order,  that,  if  that  was  your 
Lordship's  opiniom,  I  must  meet  it  by  similar  evi- 
,d<3nce,  of  circumstances  foreign  to  the  abstract 
charge  of  murder.  I  am  no  w  doing  bo.  We  have 
already  heard  a  great  deal  in  Mr.  Attorney's  ad- 
dress to  the  jury  of  a  settlement,  of  a  colony  esta- 
blished by  my  Lord  Selkirk,  and  a  great  deal  more 
of  it  shall  be  heard  during  this  trial,  as  well  as  of 
its  governors,  as  they  are  facetiously  called.  Mr. 
Attorney  follows  up  his  speech  by  esamioing  this 
^witness  as  to  attacks  made  on  this  settlement,  an(J 
pot  content  with  extracting  every  thing  which, 
however  unconnected  with  the  affair  of  the  1 9th 
June,  might,  as  having  happened  before,  by  re- 
mote possibility,  be  connected  with  it,  he  goes, 
beyond  the  death  of  Robert  Semple,  into  alj  ex- 
amination of  the  conduct  of  a  number  of  persons 
to  these  settlers,  to  prove,  as  he  says,  against 
Brown  and  Boucher,  the  prisoners  at  the  bar,  the 
murder  of  that  individual.  This  witness,  Heden, 
is  a  yery  proper  person  to  bring  forward  for  the 
purpose,  and  I  ask  him  by  what  right  he  held  his 
lands  there.  All  he  appears  to  knovy^  aboqt  it  is, 
that  he  wa^  there,  but  I  am  going  on  to  shew  that 
all  the  title  which,  either  he  or  those  who  sent 
him  there,  had  to  this  Nourishing  colony, '  was  the 
sturd}''  right  of  possession.  I  am  going  on  to  shew 
fliat,  not  content  with  taking  the  lands  without 
any  title,  and  then  quietly  living  on  them,  they 
assumed  to  themselves  lordly,  aye,  more  t!m»^ 
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kingly V  J^uthority .  Not  only  the  land  they  occu- 
pied was  to  be  theirs,  but  the  beasts  of  the  forest, 
the  fowls  of  the  air,  and  the  fish  of  the  rivers,  and 
the  lakes  were  to  be  theirs  too,  and  the  actual 
lords  of  the  soil,  the  Bois-brules,  who  had  been 
enabled  to  ii?e  by  means  of  hunting  and  fishing, 
were  no  longer  to  exchange  for  their  necessaries, 
which  their  wants  required,  the  surplusage  of  the 
chase,  as  they  had  for  a  century  been  accustomed 
to  do,  with. the  traders  frequenting  their  country. 
No,  the  new-fangled  governor  issued  his  procla- 
mation, declaring  they  were  to  trade  with  nobody 
but  himself,  and  if  they  were  detected  in  disobey- 
ing his  mandates,  or  it  was  suspected  they  would 
do  it,  their  property  was  taken  from  them.  I  was 
about  asking  this  witness  whether  this  slate  of 
things  existed  to  his  knowledge,  and  if  he  had 
admitted  a  knowledge  of  the  famous  proclamatioa 
of  governor  McDoneli,  as  he  was  called  in  the 
Red  River  country,  I  should  have  extended  my 
enquiries  as  to  what  had  been  done  under  it.  I 
shall  hereafter  make  evidence  of  this  proclamation, 
surpassing  in  its  assumption  of  prerogative  all  that 
ever  were  issued  by  regal  authority,  and  I  shall 
prove  the  conduct  which  followed  it.  Mr.  Attorney 
thinks  it  necessary  to  shew  that  Fort  Douglas  was 
taken;  I  think  it  necessary,  and  shall  shew,  that 
Fort  Gibraltar  had  been  previaiisly  taken,  and 
so  I  propose  to  do  with  every  extraneous  cir- 
cumstance that  may  be  produced  on  the  part 
of  the  Crown.  If  Mr.  Attorney  confines  him- 
self to  the  19th  .lane,  I  shall  shew  that  all  w& 
did  then,  was  in  self-defence,  and  therefore  Jus- 
tifiable;  whilst,  if  he  goes  back  to  circumstan- 
ces of  an  earlier  date,  so  shall  I  too,  and  I  shall 
shew  that  such  was  the  state  of  that  country, 
arising  from  the  disputes  occasioned  by  the  con- 
duct of  this  colony  and  its  adherents,  that  it 
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#as  only  a  great  trespass  that  could  have  beb,^ 
committed  there,  and  not  murder.  This  is  the 
defence  which  the  prisoners  heive  to  present  to 
the  Coiift  if  permitted,  and  I  hopfe,  in  conducting 
it,  I  shall  not  incur  the  charge  of  petulance  in 
Counsel,  which  your  Lordship  has  so  strongly  cha- 
racterized as  more  than  overbalancing  the  benefits 
of  the  humane  alteration  of  our  system  of  criminal 
jurisprudence,  which  formerly  did  riot  allow  coun- 
sel to  prisoners,  or  witnesses  to  be  examined  ori. 
their  behalf;  but,  whilst  I  avoid  exposing  myself 
to  such  a  censure,  I  shall  insist  on  all  that  I  con- 
sider my  right,  from  having  been  appointed  of 
counsel  to  the  prisoners,  and  I  have  stated  to  the 
Court  the  nature  of  the  defence  I  intend  to  offer, 
jlttorney-GencraL — I  consider  it  to  be  dne  that 
is  completely  inadmissible,  and  Ihall  resist  it.  If 
in  this  Indian  country  they  do  riot  corisider  that 
killing  a  man  in  cool  biddd  is  murder^  and  that  they 
are  amenable  to  justice  for  so  doings  it  is  time 
they  were  better  instructed.  The  observation  of 
the  learned  gentleman,  as  to  my  having  produced 
evidence  of  what  took  place  after  the  horrid  scene 
on  the  plains,  and  of  the  com  se  which  he  intends 
to  pursue  in  consequence,  I  Answer,  by  submitting 
to  your  Lordships  the  absolute  necessity  whicht 
exists^  for  sustaining  the  charge  against  the  pri-, 
goners,  that  I  shew  the  intention  with  whsch  th^se 
persons  came  to  the  settleriieat.  How  arh  I  t# 
prove  their  intei^tion,  but  by  their  conduct  .^^  We 
say  that  the  object  for  which  they  set  out  tvoxd 
Qui  Appelle,  was  to  destroy  this  settlerrient.  Thej 
allege  that  it  was  merely  to  carry  provisions.  Irf 
proving  our  assertion  of  their  object  to  be  correct^ 
it  is  indispensible  that  I  bring  their  subsequent 
conduct  before  the  jury,  and  sheW  that  they  effect^ 
ed  that  which  I  say  they  set  out  to  accomplish.' 
But  is  my  doing  so  to  admit  the  gentleman  to  gei 


back  to  every  aggression  which  may  have  bect^" 
committed  by  any  of  the  servants  of  the  Hudson's 
Bay  Company,  or  settlers  of  the  colony,  and  thu's 
set  off  one  crime  against  another?  Admit  that 
Fort  Gibraltar  was  taken,  that  it  was  an  mijusti- 
■fiable  aggression,  (though,  if  even  that  affair  was 
gone  into,  the  very  reverse  would,  I  believe,  ap- 
pear,) can  that  be  adduced  as  a  justification  for 
the  murder  of  twenty-one  persons.  Admit  even 
that  murder  had  been  committed  on  the  other  side, 
still  is  one  murder  to  be  set  up  as  a  justification 
for  committing  another.  The  observations  do  not 
at  all  apply.  If  it  should  not  be  in  the  power  of 
these  persons  to  shew  that  they  bad  a  legal  right 
to  the  lands  they  occupied,  still  the  absence  of 
this  right  does  not  justify  a  party  of  sixty  or  se- 
venty persons  to  come  and  shoot  them.  If  this 
has  been  considered  in  that  unhappy  country  to  b^ 
law,  or  that  the  right  existed  of  their  recovering 
even  that  which  belonged  to  them,  it  is,  I  repeat, 
high  time  that  they  were  taught  to  the  contrary^ 
and  it  is  sincerely  to  be  hoped  that  these  trials 
may  have  the  effect,  by  shewing  that  individuals 
who  travel  in  that  country  are  still  under  and 
amenable  to  the  law,  and  that  his  Majesty's  sub- 
jects, so  far  from  being  out  of  his  protection,  be- 
cause they  are  in  a  distant  part  of  his  territory, 
are  as  fully  entitled  to  it,  as  if  they  were  living  in 
the  most  civilized  part  of  his  empire. 

Mr^  Sherwood. -^The  persons  trading  into  this 
country  are  undoubtedly  entitled  to  the  protection 
of  his  Majesty's  government,  but  it,  nevertheless, 
can  not  be  considered  as  a  part  of  his  Majesty's 
empire.  It  can  not  be  a  component  part  of  his 
dominions  till  pivrchased  from  the  aborigines.^ — 
These  persons,  calling  themselves  the  settlers  or 
colonists  of  my  Lord  Selkirk,  have  assumed  to 
themselves  the  right  of  taking  a  quantity  of  these 


lancts,  and  had  they  merely  proceedeu  to  cuU:vui 
them,  they  would  not  have  been  molested,  uoj'Js(i 
fiable  as  was  their  settling  there  without  leave 
from  the  aborigines.    But  when,  beyond  the  rob- 
bery of  their  lands,  they  establish  and  exercise  a  , 
isovereignty  or  despotism  which  is  to,  prevent  the  i 
Bois-bruies  from  trafficking,    when  they  forbid 
them  to  hunt  buiFaio  on  the  plains  wi]Irh  God  and 
nature  have  ;iiade  their  own,  is  it  to  be  expect- 
ed that  these  people  will  lamely  submit,  oi*  that^ 
if  it  is  attemptt'd  to  iake  their  property  from  theni 
they  Wiii  not  protect  it?    Most  assuredly  notj 
the  consequence  of  attemptjog  it  we  see  in  the  ; 
transaction  of  the  19-^  hine.    Here  were  a  num- 
ber of  persons  convey  y^rrr  prov?^-on>  to  meet  their 
traders  who  wo  jlil  reu  ,e  prevented  j 

taking  it  the  nearest  aad  ,i  ::or/\  n:ent  way,  by 
Water,  because  they  wo»]]d.  bv  thai  route,  have 
to  pass  Fort  Douglas^,  the  resjfi-.ncc  of  Ri i .  Sem- 
pie,  which  he  had  fortified,  together  with  the 
banks  of  the  river,  to  prevent  their  passing.  Com- 
pelled by  this  circumstance  to  go  by  land,  they 
proceed  and,  agreeably  to  the  instructions  they  had 
received,  they  pass  at  as  great  a  distance  from  the 
fort  as  the  nature  of  the  road  would  admit,  when 
Mr.  Semple,  ludicrously  called  governor,  march- 
ed out,  accompanied  by  twenty  armed  men,  and 
what  is  the  reason  assigned,  even  by  their  own 
witness,  for  so  doing  ?  He  wanted  to  see  what  these 
fellows  wanted,  being  apprehensive  they  were; 
come  to  take  possession  of  this  flourishing  settle- 
ment, where  nothing  can  ever  ripen,  seeing  that 
there,  even  in  summer,  it  is  no  unusual  occurrence 
to  have  frosts  which  penetrate  five  or  six  inches 
into  the  ground.  He  went  out  to  see  what  these 
fellows  wanted,  and  they,  seeing  an  aimed  force 
coming  towards  them,  wished  to  know  what  theif 
wanted,  and  sent  one  of  their  party  to  ask  the 
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||ue9tion.  According  to  fleden^s  oWn  festlmofiy^ 
mi  assault  was  committed  upon  Boucher,  who 
Vas  the  person  serit  from  the  Bois-brule's  party, 
and  it  will,  I  think,  appear  very  clearly  in  evidence 
before  the  trial  is  finished,  that  that  Assault  was 
followed  up  by  what  might  very  naturally  be  ex- 
pected from  the  tem[jer  in  which  Semple's  party 
Went  out  of  the  fort,  viz  their  firing  tjpon  the  others. 
I  shall  submiti,  my  Lords,  that  this  country  was 
open  ahke  to  all  who  chose  to  become  fur-traders^ 
iand  that  only  for  the  purposes  of  commerce  had 
either  the  one  or  the  other  party  any  right  there^ 
iand  for  that  purpose  these  rights  were  equal. 
The  Hudson's  Bay  people  had  as  good  a  right  as 
the  North  West,  and  the  North  West  as  the  Hud- 
^ son's  Bay.  If  I  shew  that  I  was  prevented  carry* 
ing  oil  my  lawful  trade  by  my  rival  assuming  to 
himself  territorial  rights  which  did  not  belong  to 
him,  if  he  interdicts,  or  attempts  to  rob  me  of  my 
property,  and  death  results  from  it,  the  conse* 
«quence  is  with  him,  because  it  is  in  defence  of  my* 
self  and  my  property  that  [.take  his  life.  Resist- 
fince  to  these  assumed  powers  has  been  made, 
and  we  are  ready  to  justify  it.  It  forms  an  ag* 
gravated  r>art  of  the  attacks  which  have  been  made 
tipon  us  tnat  it  is  since  this  settlement  has  been  on 
foot  they  have  been  made,  and  that,  not  only  had 
those  who  estabhshed  it  no  right  even  to  make 
the  settlement,  but  that  all  their  attacks  are  justi- 
fied by  reference  to  the  proclamations  and  noticea 
of  the  self  created  governors  of  it.  We  have 
heard  a  great  deal  about  the  philanthropy  of  esta- 
blishing colonies  during  the  course  of  these  dis- 
putes^ but  the  philanthropy  of  the  founders  of 
this  colony  consists  in  an  endeavour  to  extend 
their  own  commercial  enterprizes,  by  destroymg 
their  rivals,  and  this  settlement  forms  a  rendez- 
vous for  the  former  servants  of  the  Hudson's  Bay 


Company  from  which  they  can  most  eonvenFently 
intercept  the  supplies  and  returns  of  their  rivals 
in  the  fur-trade.  We  set  out  in  our  defence  by 
denying  that  the  Hudson's  Bay  Company  pos- 
sess any  territorial  rights  in  this  country,  or  any 
of  any  description  beyond  those  of  mere  fur- 
traders.  We  admit  they  have  a  right  to  trade 
there,  but  so  have  we  also.  What  I  want  to  do  away 
from  the  minds  of  the  jury  is,  any  impression  that 
exclusive  right  or  sovereignty  belong  to  the  Hud- 
Son's  Bay  Company,  or  their  partner  the  Earl  of 
^Selkirk,  and  I  wish  thus  early  to  correct  the  er- 
roneous view  which  my  learned  friend's  constantly 
calling  the  "person  charged  to  have  been  mur- 
dered governor  Semple  in  his  opening,  and  then 
following  it  up  by  examining  the  witness  as  to  the 
manner  in  which  governor  '  Semple  lost  his  life^ 
might  lead  the  jury  to  take,  because  I  think  it 
will  not,  for  a  moment,  be  denied  that  the  situa- 
tion in  which  we  stand  must  very  materially  de- 
pend, in  relation  to  our  guilt  or  innocence  in  the 
opinion  of  that  jury,  on  our  proving  that  every 
power,  beyond  that  of  mere  fur-traders,  was  an  ille? 
gal  assumption  of  authority.  I  shall  therefore  pro- 
ceed with  my  examination  of  the  witness  with  thafc 
view.  You  always  call  Mr.  Robert  Semple,  gover* 
nor  Semple.  Do  you  know  how  he  happened  to  be 
called  governor,  any  more  than  any  body  else  ? 
Do  you  know  who  made  him  a  governor  ^ 

jlttorney-GeneraL~Then^  my  Lords,  I  continue 
my  opposition,  and  I  call  upon  the  Court  for  its 
decision,  whether  they  consider  the  mode,  which 
the  learned  gentleman  has  stated  he  intends  to- 

rnrsue,  one  which  they  can  permit  him  to  adopt, 
oppose  the  question  just  put. 
Chief  Justice, — We  decide  against  you  Mr.  Sher^ 
wood.    We  have  nothing  to  do  with  these  tw 
companies,  and  can  not,  therefore,  allow  you  t 
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Vxaminc  the  witness  as  to  their  quarrels.  It  Is  th^ 
opinion  of  the  Court,  not  my  own  alone,  that  the 
question  yoii  have  just  proposed  can  not  be  put  to 
the  witness. 

Mr,  L.  Sherwood. — Though  that  is  your  Lord- 
ship's opinion,  I  do  not  suppose  you  wish  to  pre- 
chide  our  raising  a  question  of  law,  and  shewing 
that  we  were,  under  the  circumstances  of  that  coun- 
try, incapable  of  committing  murder  there.  This 
then  we  pr6pose  to  do,  and  are  prepared  with  au- 
thorities to  support  our  position.  We  intend  to 
shew  that  w^ar  existed  between  these  two  compa- 
nies and  their  servants,  and  therefore  the  deaths, 
Ivhich  n^ight  take  place  in  consequence  thereof^ 
could  liot  be  called  murders. 

Mr.  Sherwood. — Our  position  is  simply  this; 
that  what  from  the  different  circumstances  of  the 
country  would  have  been  murder  here^  was  only 
tAisdemeanor  ihere^  and  I  contend  for  the  right  td 
put  the  question  I  submitted  before,  because  I 
have  a  legal  right  to  shew  whatever  I  can  in  jus- 
tification, and  the  state  of  that  country  is  a  mate- 
rial point. 

Chief  Jusfke.-^We  do  not  think  so,  because  the 
ict  says,  bflfences  shall  be  tried  in  the  same  man- 
ner, though  committed  in  the  Indian  country,  as 
they  would  have  been  if  perp6trated  in  the  pro- 
vince. 

Mr.  Sherwood, — I  admit  that,  but  I  do  not  con- 
ceive that  the  act  of  1813,  at  a!l  altered  any  law 
already  in  existence,  it  merely  provided  for  the 
trial  of  offences  committed  against  the  laws,  and 
declared  that,  although  there  was  not  a  civilized 
government  in  the  Indian  territories,  yet  offences 
committed  there  should  be  considered  as  offences  of 
^he  same  description  and  turpitude,  arid  should  be 
Iried  in  the  same  manner,  and  subject  to  the  same 
|)unishment5  as  if  they  had  been  committed  in  ei* 


iher  of  the  provinces  of  Canada,  in  the  Courts  of 
which  provinces  this  act  provides  that  otfenders 
shah'  be  tried.    All  that  is  freely  admitted,  but  this 
does  not  create  a  new  law.    It  makes  no  new  of^ 
fence,  nor  does  it  change  the  nature  of  anj  old  one. 
That  being  the  case,  I  contend  then,  what  might 
be  murder  Here,  from  the  state  of  that  country,  was 
not  murder  there.    Where  war  exists  in  any  part 
of  the  dominions  of  t  he  King,  and  is  nol  carried  on 
against  his  Majesty,  but  between  private  indivi=- 
duals,  we  know  it  is  only  a  misdemeanor,  such  as 
a  riot  or  contempt  ;  whereas  if  it  was  against  the 
King,  it  wois-id  be  high  treason.    This  doctrine  is 
not  only  laid  down  by  my  Lord  Hale,  but  a  cen- 
tury afterwards  by  Sir  Williaui  Blaekstone."  That 
offences  may  vary  m  their  nature  according  to  cir* 
cumstances  is  evident,  and  luider  this  rule  that  which 
is  in  some  cases  an  atrocious  felony  is,  in  others^ 
only  a  slight  misdemeanor.     Sir  William  Black- 
stosie,  in  treating  of  treason,  says  vol.  4,  page  82^  ^ 
the  tliird  species  of  treason  is,     if  a  man  do  levy 
"  war  against  our  Lord  the  KingV  after  describ- 
ing that  other  taking  of  arms  than  with  a  design  i& 
dethrone  the  King  may  be  a  levying  of  war  against 
him,  and  therefore  high  treason,  he  goes  on  t# 
shew,  that  resisting  the  King's  arms,  may  also  be 
a  levying  of  war.    He  then  proceeds  to  shew  what 
offences  in  some  degree  resembling  treason,  and 
which  would  be  so  under  certain  circumstances^ 
are  not  so;,  and  he  instances  the  case  of  the  barons 
of  England  in  the  feudal  times.       So  if  two  sub- 
ejects  quarrel  and  levy  war  against  each  other, 
"  then  (in  that  spirit  of  piivate  war  which  prevail- 
"  ed  over  all  Europe  in  the  early  feudal  times,)  itr 
is  only  a  great  riot  and  contempt,  and  no  trea- 
son.    Thus  it  happened  between  the  Earls  of 
"  Hereford  and  Gloucester,  iu  20th  Edward  I,  who 
*  rai.sed  each  a  littk  army,  and  committed  oat?- 
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rages  upon  each  others  lands,  burning  houses', 
attended  with  the  loss  of  many  lives,  yei  this  was 
held  to  be  no  high  treason,  but  on!)  a  great  mis- 
demeanor."    The  bame  docirme  is  laid  down  in 
^.  much  larger  form  by  my  Lord  Hale,  in  his  PI. 
Cor.  vol.4,  p.  136^^  andihe  solemn  decision  upon 
the  case  of  the  Lords  marchers  js  set  fui  th.    '  In 
the  parliament  of  20th,  Edward  f,  (now  printed 
in  Mr.  Rylej,  p.  77.)     it  appears  there  arose  a 
pri  vate  quarrel  between  the  Earls  of  Gloucester 
^' and  Hereford,  two  great  Lords  marciiers,  and 
iiereupoii  divers  of  the  Earl  of  Gioucester's  par- 
^Mj,  vvitli  his  consent,  cum  mvllifudine  tarn  equU 
tarn  quam  pediluraexw'UHt  de  terra' ipsius  com  ills 
M  de  Jllorganrion  cmn  vexillo  de  armis  ipsius  comitis 
■^^  explicate  versus  ter-s^am  comifi^  here/.    De  Breck- 
>^  nock.,  el.ingressi  f  tier  ant  terram  illnm  per  spaiiam 
duarum  leucarum.,  et  illam  deprccdati  fuerimt  el  bona 
ilia  deprndala  usque  pi  terram  dicti  conulis  Gloces- 
trm  adduxerient^  and  killed  many  and  burned 
houses,  and  committed  divers  outrages,  and  the 
like  was  done  by  the  Earl  of  Hereford  and  his 
party  upon  the  Earl  of  Gloucester:  they  endea- 
voured  to  excuse  themselves  by  certain  cus- 
^  toms  between  the  Lordsmarchers ;  by  the  judg- 
ment  of  tlie  Lords  in  parliament  their  royal  fj  an- 
chise  were  seized  as  forfeited  during  their  lives, 
and  they  committed  to  prison  till  raosoBied  at 
"  the  King's  pleasure,"  although,  says  my  Lord 
Hale,  in  commenting  upon  the  case  \  have  read, 
^'  although  here  was  really  a  war  levied  between 
"  these  two  earls,  yet  inasmuch  as  it  was  upon  a 
private  quarrel  between  them,  it  was  only  a  f>'reat 
riot  and  contempt,  and  no  levying  of  war  against 
*^the  King,  and  so,  neither  at  common  law,  nor 
"  within  the  statute  of  25th  Edward  HI,  if  it  had 
^'  been  then  made,  was  it  high  treason."    The  cnse 
•f  the  Duke  ©f  Northumberland  and  the  Earl  of 
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Wesrnoreland,  immediately  follows  in  Hale,'but  it 
?s.  ijiinecessaj y  that  i  shouid  read  it  at  length.  The 
judgment  of  the  Lords,  to  whose  examination  it 
"was  referred,  to  saj  whether  it  was  high  treason, 
after  view  of  the  statute  25th  Edward  ill,  and  the 
statute  of  liveries,  is  in  these  words.    "  Mjud^e^  ^ 
rent  qe  ceo  qe  juit  fait  par  le  comite  rCcst  pas  trea'  1 
son  ne felony  mes  trespass  tant  solement  pur  quel  tres- 
pass  le  (lit  comite  deust  foire  fine  et  ransom  ci  vo- 
Imie  du  Roy.'^''    These  cases  I  adduce  as  strong 
evidence  that,  when  the  state  of  a  country  is  sucli  -| 
that  the  law  is  suspended  by  the  quarrels  of  power- 
ful individuals,  as  in  those  of  the  Earls  of  West- 
moreland and  Northumberland,  and  of  Hereford 
and  Gloucester,  then,  what,  under  other  or  ordi- 
nary circumstances,  would  be  felonies,  are  only 
Kjisdemeanors.    This,  I  contend,  my  Lords,  was 
law  before  the  43d  of  the;  King,  and  that  it  is  so 
still  can  not  be  doubted.    The  act  of  the  43d,  did 
not  alter  any  law,  or  make  any  new  law,  it  pro-  . 
vided  only  for  the  trial  and  punishment  of  persons  | 
^'10  broke  the  laws  already  in  existence.    If  this  ^ 
position  is  correct,  and  1  think  I  can  not  be  mis- 
taken in  assuming  that  it  is,  then  1  say,  my  Lords, 
that,  owing  to  the  state  in  which  the  Indian  territo-  . 
ries,  and  particularly  this  Red  River  country  were,  i 
that  what  here  might  be  felony,  such  as  murder 
or  treason,  was  there  nothing  but  a  great  misde- 
meanor.   Here  unquestionably  the  very  circum- 
stance of  a  party  of  sixty  or  jseventy  persons  go- 
ing armed  with  guns,  axes,  scythes  and  sickles,  | 
would  of  itself  be  an  offence;  for  a  party  of  per- 
sons to  go  riding  through  the  country  armed  would  ^ 
here,  undoubtedly,  be  an  offence,  but  in  this  In-  > 
dian  country,  it  is  unfortunately  necessary  that  v 
they  should  do  so,  for  the  purpose  of  self-defence,  % 
and  I  add  that,  in  this  state  of^hings,  that  what 
at  York,  in  the  Home  district,  would  be  a  high  z 
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offence,  at  Fort  Douglas,  in  the  Red  River,  is  not| 
that  that  which  would  be  murder  here,  is  not  mur- 
der there,  owing  to  the  irritated  state  of  that  un- 
.fortunate  country.  1  consider  that,  in  just  ard 
, equitable  defence  of  these  prisoners,  I  ought  to  be 
permitted  to  shew  the  state  of  this  country,  and 
the  jiiany  acts  of  outrage  and  aggression  which 
had  been  cpnamitted  against  the  traders  by  the 
Hudson's  Bay  people  and  these  settler^.  I  consi- 
.<]er  that  I  have  a  right  to  shew  the  exasperated 
state  of  mind  in  which  these  two  great  rival  com- 
panies were  to  each  other.  As  Mr.  Attorney  Gene- 
ral has  been  permitted  to  shew  that  we  took  Fort 
Douglas,  I  have  a  right  to  shew  that  they  had  not 
long  before  taken  one  of  our  forts,  cut  down  the 
pickets,  and  floated  them  to  this  sanie  Fort  Douglas, 
^vhere  they  were  found  at  the  time,  and  to  which 
Boucher  alluded  when  he  said  "  we  want  our  fort." 
Boucher,  I  fear,  was  not  understood  by  your  Lord- 
ships, wheu  the  y/itness  represented  that  Bou- 
cher said,  "  we  want  owr /or/."  Your  Lordships 
will,  during  the  course  of  this  trial,  see  that 
forts  have  been  taken  from  us,  as  .well  as  by  us. 
Boucher'?  allusion  was  to  the  taking  of  Fort  Gib- 
raltar, a  North  West  fort,  which  was  razed  to  the 
ground,  and  floated  to  this  same  Fort  Douglas,  and 
this  outrageous  act  formed  only  one  of  a  train  of 
vile  aggressions,  such  as  I  think  never  was  heard 
of  in  a  Court  of  justice  before.  This  furious  and 
flagrant  outrage  had  been  committed  only  a  lit- 
tle before,  and  if  this  party  h§Ld  actually  been 
sent  to  retake  their  fort,  I  do  not  conceive  it  would 
have  been  unjustifiable,  looking  ^t  the  state  of  the 
country.  That  the  principle,  which  I  have  the 
honour  of  supporting  by  the  authorities  of  Hale 
and  Blackstone,  is  applicable  to  this  case,  I  might 
be  permitted  to  mention,  is  agreed  by  all  the 
counsel  engaged  in  the  defence  in  these  trials,  and 
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they  are  not  a  few.  I,  therefore,  the  more  confS 
denilj,  submit  to  your  Lordship,  that  I  am  com- 
pletely entitled  to  go  into  evidence  of  any  circum- 
stance, which  will  have  a  tendency  to  shew  the 
state  of  hostility  in  which  these  companies  were, 
and  the  exasperated  state  of  mind  of  their  servants. 

Chief  Justice, — We  are  desirous  that  every  thing 
calculated  to  shew  the  innocence  of  these  prisoners 
should  be  brought  forward ;  we  are  willing  that 
you  should  shew  the  state  of  excitement  that  ex- 
isted at  the  time  of  this  truly  lamentable  affray, 
but  it  can  not,  in  the  present  instance,  be  a  ques-^ 
tion  that  can  at  all  bear  on  the  case,  one  way  or 
the  other,  whether  or  not  these  lands  were  ever 
bought  from  the  Indians;  whether  they  were  hus- 
balndmen,  traders,  or  settlers,  or  servants  of  the 
Hudson's  Bay  Company,  is  of  no  sort  of  conse- 
quence to  the  question  before  the  Court,  which  is, 
whether  these  two  men,  Brown  and  Boucher,  are, 
or  are  not,  guilty  of  murder;  we  have  nothing  t^ 
do,  at  present,  with  any  body  else. 

Mr.  Sherwood. — So  I  should  imagine,  my  Lord, 
and  it  was  therefore  that  I  considered  the  question 
of  the  Crown  a  very  improper  one,  and  opposed  it. 
Mr.  Attorney,  however,  was  allowed  to  put  it,  and 
from  the  answer  it  appeared  that  Fort  Douglas 
was  taken  possession  of,  and  the  settlement  was 
destroyed  or  broken  up.  This  is  no  way  connect- 
ed with  the  charge  of  murdering  Robert  Semple, 
of  which  these  two  men  are  accused,  and  yet  it 
wjay  prejudice  their  case  very  much  if  they  were 
not  permitted  to  shew  that  forts  had  been  taken 
from  them,  and  as  to  the  lands,  that  they  belonged 
to  the  Bois-brules,  (of  which  people  the  prisoner 
Brown  is  one,)  and  that  these  people  had  no  right 
to  them  whatever,  though  they  had  taken  posses- 
sion of  them.  My  question  was  to  ascertain  whether 
tile  JBpiji-brMles  acknowledged  their  po^sessioBi, 
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Chief  Justice. — Your  question  might  perhaps  b® 
iBO  put  as  to  ascertain  whether  they  had  a  quiet 
possession,  but  it  could  not  be  permitted  to  be 
taken  any  fartfier.  The  question  of  Mr.  Attorney- 
General  was  to  shew  the  disposition  in  which  they 
left  home,  and  came  to  this  place,  and  any  thing- 
that  will  shew  the  temper  of  mind  of  these  people 
nuist  undoubtedly  be  evidence  in  an  offence  wheie 
the  quo  ariimo  is  the  very  fx)undation  of  the  crime. 
On  the  other  hand,  you  certainly  are  at  liberty  to 
shew  any  thing  you  can  that  will  demonstrate  the 
temper  of  mind,  created  by  circumstances  of  con^- 
tinued  irritation,  to  be  such  as  must  reduce,  o!i 
the  part  of  the  prisoners,  this  case  Irom  aggravated 
murder,  to  manslaughter;  so  long  as  you  shew  a 
continuance  of  this  irritation,  by  proving  that  the 
state  of  excitability  in  which  the  tempers  of  these 
people  were  left  by  the  contests  in  which  they 
were  engaged  never  allowed  their  passions  to  cool^, 
you  may  certainly  go  back  to  any  distance  of  time, 
but  you  must  never  lose  si^ht  of  this  rule,  that  it 
must  be  an  uninterrupted  irritation,  of  an  extent 
sufficient  to  diminish  the  crime  to  manslaughter,  if 
proved  against  the  prisoners. 

Mr,  iSfterwooc/.-r-That,  my  Lord,  is  all  we  want. 
Hor  should  we  ever  have  asked  for  that,  had  not 
the  Attorney-General  called  this  place  a  settlement, 
and  following  up  his  opening  speech,  he  would,  by 
his  examination  of  this  mian,  (who  is  a  very  fit  per^ 
son.)  have  led  the  jury  to  infer  that  this  was  an 
infant  settlement  of  industrious  farmers,  who  had 
been  completely  rooted  out  of  their  legal  posses- 
sions, without  any  provocation  whatever,  by  these 
hard  hearted  Bois-bruUs  ;  instead  of  which,  it  will 
in  the  sequel  appear,  that  this  flourishing  settle- 
ment, without  a  single  house,  was  nothing  more 
^han  the  camp  of  the  hunters  and  servants  of  the 
j^udson's  Bay  traders. 
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Jlllarncy'Generah — It  matters  not,  as  I  consrider 
it,  whether  they  were  settlers,  hunters,  or  traders^ 
they  are  equally  entitled  to  the  protection  of  the 
law,  and  to  take  the  life  of  the  one  or  other  un- 
justifiably is  murder.  There  was,  as  I  stated  i^ 
my  introduction  of  this  case  to  the  attention  of  the 
jury,  a  settlement,  and  the  object  with  which  these 
people  set  out  w?is  to  destroy  it.  I  have,  by  thi^ 
\vitness,  shewn,  that  it  was  destroyed  by  th^m ; 
so  far  their  acts  correspond  with  what  I  allege  was 
their  original  intention,  narnely,  the  deslruction  of 
•the  settlement. 

Chief  Justice, — It  appears  rather*,  Mr.  Attorney, 
to  have  been  habitations  than  a  settlement. 

Mr,  Sherwood, — And  those  the  habitations  pf 
:the  servants  of  the  Hudson^s  Bay  Company,  in- 
stead of  agriculturists  and  farmers. 

Cross-examination  continued  by  Mr,  Sherwood. 

Heden, — I  w^as  in  the  battle  of  the  1 9th  June^ 
1816,  I  did  not  see  tbe  cannon  which  the  settlers 
%\e  met  said  the  Bois-brules  had  with  them. 

Chief  Justice  {to  Mr,  Sherwood.) — My  brother, 
.Campbell,  has  just  spoken  to  me  to  say  that  he 
wishes  you  most  perfectly  to  understand  that^ 
though  you  are  permitted  to  go  back,  you  must 
go  no  farther  than  you  can  keep  up  a  degree  of 
excitement  sufficient,  if  the  prisoner  should  be 
found  guilty  of  the  death,  to  diminish  the  offence  to 
manslaughter.    I  therefore  remind  you  of  it  again. 

Cross-examination  cotitinued  by  Mr,  Sherwood, 

lieden, — The  Bois-brules  did  not  come  to  our 
fort  on  the  19th;  they  kept  at  about  a  quarter  of 
a  mile  distant  from  it,  and  passed  it.  We  had 
cannon  at  the  fort. 


107 


Mr.  Sherwood — Did  you  take  them  to  the  battle 
^/\\\\  you,  or  did  Mr.  Seaiple  send  for  them  after- 

>vards  ? 

Heden. — No,  we  did  not.  Mr.  Semple  sent  Mr. 
J3ourke  for  one,  after  the  people  met  us,  and  said 
the  Half-breeds  had  come  with  carts  and  cannon. 

JMr,  SherwQod. —  Did  Mr.  Semple  want  a  cannon 
lo  see  what  those  feliows  were  about,  or  what 
jdid  he  want  it  for,  if  he  did  not  go  out  to  fight? 

Heden  not  amivering  for  some  time^  the  question 
was  repeated^  Mr-  Sherwood  adding^  that  he  insisted 
Upon  an  answer.,  though  the  witness  was  sivearing  in 
his  own  cause. 

Chief  Justice,— Do  not  say  that,  Mr.  Sherwood. 
He  is  a  witness  brought  here  on  the  part  of  the 
Crown,  ai)d  entitled  to,  and  shall  receive,  the 
protection  of  the  Court.  Every  nviii  is  bound  to 
appear  in  Court  and  give  his  evidtioce  in  all  cases 
when  subpoenaed,  whether  of  breach  of  tlie  peace, 
felony,  joiurder,  or  any  other.  Do  not,  tlierefore, 
talk  of  being  a  witness  in  his  own  cause,  when  he 
is  here  on  behalf  of  the  Crown. 

Mr,  Sherwood, — I  assure  your  Lordship  that  no 
word  shall  be  used  by  me  that  is  not  well  weigh- 
ed;  he  has  told  us  he  was  in  the  battle  himself, 
and  before  we  have  done  with  the  business  we 
may  perhaps  give  a  very  diiferent  appearance  to 
the  proceedings  of  the  19^^^  June,  to  what  Mr. 
Heden  has  put  upon  them.  Yon  w^as  in  the  bat- 
tle, was  not  you,  on  the  l9^^*June.'^ 

Heden,— I  do  not  know  that  it  was  a  battle. 

Mr,  Sfierwood,— Why  J  thought  you  said  just 
now,  that  you  was  in  the  battle. 

Heden, — I  do  not  know  that  it  w^as  a  battle;  we 
were  ordered  not  to  fire,  but  if  it  had  been  a  bat- 
tle, I  should  suppose  we  would  have  fired.  We 
did  not  go  to  fight;  all  the  governor  said  was  to 
see  what  those  fellows  wanted 


^   Jllr,  Shertdood. — You  had  guns  when  you  went 

miU  jou  ^ay,  had  they  bayonets  to  them  ? 

Heden. — Yes,  some  of  them  had  bayonets,  not  alL 
Mr,  Sherwood. — If  you  did  not  go  to  fight,  what 

did  you  want  with  bayonets,  were  they  to  spear 

/fish  ? 

Heden. — I  do  not  know%  I  only  know  that  the 
jgovernor's  orders  were  not  to  lire  ;  he  said  he  did 
not  want  any  firing  at  ail ;  he  only  wanted  to 
see  what  these  people  w^anted.  Be  said  we  must 
'See  what  those  fellows  want. 

Mr,  Sherwood. — Take  care  and  don't  swear  too 
fast.  As  he  was  your  governor,  you,  I  suppose^ 
were  bound  to  do  all  he  told  you  to  do.  If  he  had 
led  you  out  to  attack  this  party,  who  had  passed 
your  fort  without  molesting  it,  you  would  have 
been  bound  ip  obey  hiiii,  ias  you  say  he  < was  your 
governor;? 

jE/cc/«^.-~fIe  was  our  gov-ernor ;  we  always  cal- 
Jed  him  governor,  and  obeyed  him  as  such. 

M7\  Sherwood. — Now,  I  do  not  know  whether, 
tinder  the  permission  I  have  obtained  for  conduct- 
ing this  defence,  your  Lordship  will  be  disposed  1 
to  permit  me  to  follow  up  the  last  question,  hj 
asking  the  witness  if  he  knows  who  made  him  a 
governor,  because  he  >was  just  as  much,  or  no 
more,  a  governor  than  he  was  a  bashaw,  and  we 
consider  it  extremely  important  to  let  the  jury 
laave  that  fact  before  them  in  evidence  to  counter- 
act any  unfavourable  impression  which  Mr.  AttQr*^ 
uey-Generars  opening  may  have  made. 

Chief  Justice. — You  may  call  him,  or  they  may 
eall  him,  just  what  they  or  you  will.  Landlord* 
coaster,  governor,  or  bashaw,  it  makes  no  differ- 
<jnce,  to  the  fact  which  the  witness  has  most  di- 
stinctly sworn  to,  viz  .that  they  bad  received  inform- 
€.tion  that  they  were  to  be  attacked,  and  in  con- 
sequence thereof,  had  kept  a  constant  look-out^ 


^ct  on  the  19^^  day  of  June,  a  large  party  ofiifra-^ 
ed  horseaien  being  seen  from  the  look-out  placs^ 
about  twenty  of  them  accompanied  Robert  Semple, 
whom  they  had  been  accustomed  to  call  governor 
Semple,  to  see  what  they  wanted  ;  that  a  parley 
took  place  between  one  of  the  other  party,  and 
Mr.  Semple,  in  which  high  words  passed,  and  Mr, 
fSemple  told-  his  peaple  to  make  Boucher,  one  of 
the  men  at  the  bar,  a  prisoner;  that  Boucher  slid 
from  his  horse,  and  joined  his  own  party,  andim« 
mediately  a  firing  commenced  from  the  Half-breeds^ 
and  by  the  second  shot  Mr.  Semple  fell,  and  sub- 
sequently nearly  the  whole  ^party.  Now  how  these 
,  circumstances  are  to  be  at  all  varied  by  the  name 
given  to  this  unfortunate  gentleman,  I  can  not  for 
a  moment  conceive.  Indeed  I  think  it  approach- 
ing very  closely  to  what  I  have  before  remarked 
as  one  of  the  abuses  of  the  humanity  which  led  io 
assigning  counsel  to  prisoners. 

M}\  Sherwood, — There  shall  be  nothing  like  pe- 
tulance on  my  part,  I  assure  your  Lordship,  and  li 
hope  there  will  be  none  on  the  part  of  the  Crownr 
officers,  but,  with  great  deference  to  the  Court,  I 
xnust  be  permitted  to  do  away  the  smallest  impres- 
sion  that  can,  by  possibility,  attach  itself  to  the 
mind  of  even  a  single  gentleman  of  that  respecta-* 
ble  jury,  from  the  course  which  has  been  pursued 
on  the  part  of  Crown.  I  know  that  with  loyal  sub- 
jects, a  degree  of  awe  attaches  itself  to  any  thing 
approaching  to  contempt  of,  or  opposition  to,  le- 
gitimate authority,  and  if  the  gentlemen  of  the  jury 
could  once  be  made  to  believe  that  Robert  Semple 
was  a  governor,  appointed  by  the  authority  of  the 
Prince  Regetit,  like  the  illustrious  governor  of 
the  Canadas,  or  his  distinguished  relative  Sir  Pe- 
regrine Maitland,  the  situation  of  the  prisoiiers  at 
the  bar,  would  indeed  be  critical.  I  must  there-* 
fore,  shew  the  jury  that  he  was  no  more  a  govern- 
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than  he  was  a  Turkish  bashaw,  no  more  ihaa 
be  was  an  emperor.  Did  jou  ever  ask  this  go- 
ternor  of  yours,  how  he  become  so?  you  don't, 
I  suppose,  know  whether  he  had  a  commissions 
from  his  Majesty  or  the  Piince  Rej^ent,  in  iho 
same  way  that  the  Duke  of  Richmond  and  Sir  Pe- 
regrine Maitland,  who  aie  {governors,  have  ? 

Heden. — I  do  not  know  hoys  he  was  a  govern- 
or. I  never  asked  him;  it  was  not  my  place  to 
do  so. 

M\  Sherwood  —You  do  not  know  whefber  the' 
North- West  Company  acknowledg  ed  luni  as  a  go- 
vernor,  whether  they  called  him  'heir  pjovernor. 

jjlttoriiey 'General. —  \  really  can  not  see  upon 
■what  ground  it  is,  that  the  learned  gentleoian  puts 
questions  of  this  nature  to  the  witness.  If  \  had 
put  the  offence  on  a  different  footing  to  what  ii  is, 
by  charging  the  prisoners  with  levying  war  a  2.ainst^ 
and  in  that  war  killing  the  governor  of,  the  colo- 
ny, ther^  would^  perhaps,  be  some  occasion  for 
ihera,  but  in  this  case  of  rnurder  of  an  individual,' 
I  do  not  conceive  to  what  object  they  are  to  tend. 

Mr,  Sherwood.-— -YfiW  the  Crown  admit  that  he 
was  fiot  a  governor ;  that  he  had  no  authority 
constituting  him  a  goternor.  If  the  Attorney-Ge- 
tieral  will  admit  that  he  was  riot  a  governor,  I  have 
ho  desire  to  put  a  single  question  on  the  subject 
of  his  aissumption  of  authority. 

Attorney-General— I  have  nothing  to  do  with 
what  his  rank  was,  for  it  can  be  of  no  consequence 
what  his  rank  or  authority  might  really  have  been^ 
or  what  he  might  have  assumed.  He  was  gene- 
tally  known  in  that  country  under  the  appellatiori 
of  governor  Semple;  but  I  neither  admit  that  he 
was  not  legally  a  governor,  nor  do  I  assert  that 
he  was.  1  do  not  charge  these  men  with  the 
inurder  of  govisrnor  Semple,  but  they  are  indict- 
kAj  as  principals  in  the  second  degree,  in  bemg 
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present  aiding  CuthLert  Grant  to  murder  Robetff 
Semple,  we  say  nothing  ohou t  governor  Semple, 

Mr.  Sherwood.-^V ^ly  well,  then  good  byo  id 
the  governor.  Do  yoa  remember  any  con  versa*- 
lion  at  the  time  of  your  going  out  with  Mr,  Sem* 
pie.  Speak  of  Mr.  Semple,  because  he  is  not  to' 
be  governor  any  more.  Do  yon  recollect  his  say* 
ing  any  thing  about  taking  of  pemican. 

Heden.—  \  do  not  remember  any  conversation  at 
the  time  of  going  out,  except  w^hat  I  have  men- 
tioned about  going  to  see  what  they  wanted.  I 
am  sure  that  we  did  not  go  to  take  pemican,  nor 
did  I  hear  Mr.  Semple  say  any  thing  about  tak- 
ing it  from  the  North  West  Company,  or  that 
he  would  have  their  lives.  I  know  what  pemican 
is.,  I  have  frequently  eat  it  myself;  it  is  food  pre- 
pared for  the  support  of  the  traders,  and  is  carried 
frequently  from  one  post  to  another  where  it  is 
wanted.  I  do  not  remember  any  other  conversa- 
tion but  what  I  have  told.  The  Half-breeds  had 
passed  our  fort  before  we  went  out ;  they  did  not 
interrupt  us  in  going  by.  I  can  not  say  whether 
they  would  have  come  back  to  us  if  we. had  not 
gone  out  to  them.  The  rivers  which  form  w^ hat  are 
Called  the  ForkiS  of  Red  River  are  the  Red  and  the 
Assiniboin  Rivers,  and  Tort  Douglas  is  at  the 
Forks.  The  Red  Rive  r  receives  the  Assinibomi 
river  at  the  Forks,  and  they  both  fall  into  Lake 
Winnipic  m<7p  i^m  here  handed  to  witness^  ivhd 
sold  he  did  not  understand  much  about  maps.)  The 
Half-breeds  were  mounted  on  horseback.  Fort 
Douglas  was  fortified.  It  had  been  fortified  for 
fear  of  the  North  West  people  and  Half-breedsi 
coming.  I  did  not  hear  governor  Semple  say  that 
he  would  lire  on  the  Half-breeds,  nor  did  I  hear 
Mr.  Holte  or  any  other  person  say  they  w^ould,  f 
read  and  write  very  little.  I  do  not  think  I 
should  know  Mr.  Holte's  writing,  (a  ktkr  tvas  htr$ 
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^emu  hut  lie  snid  he  could  not  say  whether  it  wa^ 
Mr.  Holte's  writing  or  not. 

J\lr.  Sherwood. — Did  joii  ever  say  to  any  body, 

00  matter  whom,  v;e  have  been  disappointt  d^ 
we  deserved  what  we  got,  we  fired  first,  and  if 
we  had  got  the  better  we  should  have  served 
them  the  same,'*  or  words  to  that  effect  ?  Now 

recollect  yourself.  Did  you  ever  tell  any  body  so? 

Heden.— No,  1  did  not.  1  never  said  any  thing 
like  it. 

J\Ir,  Sherwood,—^ And  every  thing   you  hav^ 
sworn  to,  to  day,  is  as  true  as  this  ?  Is  it  ? 
Yes,  it  is  all  true. 

Jlir.  Sherwood. — I  ask  you4  is  it  all  as  true  as 
this^  "  that  you  never  said  your  party  fired  first 

Heden.—l  never  did  say  so.  i  could  not,  be^ 
cause  I  knew  the  Half-breedb  fiied  first,  and  all 

1  have  sworn  to  is  as  true  as  this. 

Mr.  Sherwood.— You  have  sjioken  of  a  report 
that  you  were  to  be  attacked,  wheie  did  that  re* 
port  come  from  ? 

Heden.-'^W e  were  warned  by  some  Indians  that 
they  were  gathering  at  Qui  Appelle  to  attacli 
us,  and  we  had  been  told  before  i)at  we  were  to 
be  attacked.  They  dsd  not  t  il  u  that  Brown 
and  Boiicher  were  to  attack  us.  1  lie  re  was  a  fort 
z  little  above  Fort  Douglas  belonging  To  the  North 
West  Company.  I  was  told  it  was  destroyed,  but 
J  do  not  know  that  it  was  ;  if  might  have  beea 
sent  down  to  Fort  Douglas  in  a  raft,  and  I  might 
have  seen  it,  but  I  do  not  know  that  I  did,  we  see 
so  many  rafts  there  that  it  would  be  hard  to  tell 
one  raft.  It  was  sfenerally  said  Fort  Gibraltar 
was  taken  by  the  Hudson's  Bay  people,  that  is  all 
I  know  about  it. 

jittorney-General^h  is  no  matter,  for  it  can  not 
be  evidence,  either  one  way  or  the  ether.  It  ha« 
Bothing  to  do  with  the  case* 
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Ckief  Justice.--\  do  not  know  ;  it  may  depend 
Vipon  how  long  it  was  before  this  affair  of  the  19th 
June,  took  place. 

Mr.  Shenvood.—l  will  ask  you  once  more  before 
I  finish  with  you  ;  did  you  ever  tell  any  body  in  this 
ioivn^  or  any  where  else,  that  it  was  your  party 
or  the  Hudson's  Bay  people^  who  fired  first?. 

Heden.' — I  have  told  you  before. 

■Mr.  Sherwood. — And  you  must  tell  me  again. 

Heden. — I  never  did  say  that  our  party  or  the 
Hudson's  Bay  people,  fired  first.  When  Boucher 
said  he  wanted  their  fort,  he  did  not  say  Fort  Gi* 
braltar^  but  I  do  believe  that  he  meant  Fort  Gi- 
feraltar. 

Re-examined  ly  the  JlUorney 'General. 

IIeden.~l  do  not  know  that  it  was  taken,  for  I 
did  not  see  it  taken.  I  heard  that  it  was  taken  in 
March. 

j^Uorney  General.— And  this  battle  was  the  1 9th 
June,  I  should  therefore  think,  it  can  be  of  no 
Consequence. 

M7\  Sherwood.~We  have  as  yet  only  got  a  part 
t)f  the  truth  from  this  witness,  but  we  shall  prove 
it  by  others.  It  was  taken  in  the  early  part  of  the 
summer,  and  floated  down  to  Fort  Douglas.  Th© 
feed  River  is  frozen  up  in  March,  and  long  after^ 
therefore  it  could  not  have  been  in  March.  You 
say  you  had  notice  some  time  before  that  the  Half- 
breeds  were  to  attack  you.  What  was  the  inform- 
ation which  you  received  ? 

Heden. — We  were  told  they  were  to  assemble  at 
S'ort  Gibraltar,  when  the  river  broke  up,  and  at- 
tack us. 

Mr.  Sherwood.- — And  you,  like  good  generals, 
attacked  them  first;  however,  we  will  leave  the 
fort,  as  you  did  not  see  it  taken,  and  go  to  Paul 

H 


114 


Brown,  of  whom  you  have  given  us  this  terrrble 
account.  You  say  he  spoke  to  jou  in  the  Cree 
language.  Have  the  goodness  to  t-ell  m  Cree  what 
he  said  ? 

Heden. — Brown,  when  he  came  to  my  tent  spoke 
in  Cree.  Witness  here  repeated  some  Indian  ivordsy 
and  said  that  in  English  it  was.  "  i  have  killed  six 
"  Enghshmen,  and  you  shail  be  seventh."  1  had 
no  quarrel  with  Paul -Brown.  It  took  place  on 
the  20^^^  June,  the  day  after  the  battle  at  the  plains. 
I  can  talk  a  little  Indian,  and  so  I  could  in  June 
1816,  when  this  happened.  I  should  have  under- 
stood Brown,  had  I  not  been  able  to  speak  it,  as  he 
put  up  his  fingers,  and  made  signs. 

Mr.  Sherwood. — I  am  afraid  your  Indian  educa- 
tion is  of  a  very  recent  date.  Can  you  say  any 
thing  else  in  Cree,  or,  I  ask  you  on  your  oath, 
could  you  at  that  time  speak  any  Indian  ? 

Heden. — I  could  speak  it  then. as  well  as  nqw. 

Chief  Justice. — He  says  if  he  had  not  spoken  it, 
he  should  have  understood  the  prisoner  by  the 
signs  he  made,  besides  he  has  given  you  the  words, 
and  swears  that  he  knew  them  then,  as  well  as 
now,  and  he  has  given  you  their  meaning;  there 
are  persons  here  understanding  Cree,  I  dare  say* 
You  understood  him,  did  you,  by  what  he  said, 
and  by  signs  ? 

Hetlen. — I  understood  the  w^ords  he  said,  and  I 
should  have  understood  them  by  the  signs  he  made. 
I  do  not  know  of  any  pemican  being  taken.  I  did 
not  assist  to  take  any;  there  was  a  report  of  it 
having  been  taken  from  the  North-West  Company^ 
this  was  about  1813  or  1814. 

DONALD  McCOY,  Sworn. 

Examined  by  the  Solicitor-General, 

McCoy. — I  arrived  in  the  Red  River  country  ia 
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|8l2,  and  I  was  there  in  1816,  in  the  month  df 
June.  1  heard  a  hUle  before  June  1816,  of  threats 
to  destroy  the  colony  at  Red  River.  I  had,  as 
long  as  1  had  been  there,  heard  that  its  destruc- 
tion was  threatened,  but  I  heard  it  then  more  par- 
ticularly than  before.  I  saw  in  that  year,  in  the 
month  of  May,  Cuthbert  Grant,  at  River  Qui  Ap- 
pelie,  as  I  was  stopped  by  him  ;  I  do  not  knovi^  if 
:Boucher  was  with  them,  but  I  saw  him  afterwards 
at  Brandon-house.  I  was  coming  down  the  River 
Qui  Appelle,  with  provisions,  and  was  stopped  by 
Cuthbert  Grant,  and  made  prisoner  by  hini  and  an 
farmed  party,  and  taken  back  to  the  North-West 
Company's  fort  at  Qui  Appelle.  It  was  in  May  that 
same  year,  that  this  happened.  Cuthbert  Grant  and 
the  prisoner  Paul  Brown  were  among  that  party^ 
iDut  Boucher  w^s  not.  There  were  about  twenty- 
seveii,  or  twenty-eight  persons,  but  mth  the  Bois- 
brules  there  were  fifty  or  sixty.  I  saw  Francois 
Deschamps,  and  he  was  there.  Cuthbert  Grant 
commanded  the  party  who  took  me  prisoner. 
Whilst  at  the  fort  at  Qui  Appelle,  (where  I  was 
kept  four  days,)  I  heard  Deschamps  say,  they 
Inust  go  dow^n  and  destroy  the  colony  at  Red  Ri- 
ver. I  saw  the  prisoner  Boucher  at  Brandon-house, 
he  said  he  w^as  glad  our  people  were  taken  at  Qui 
Appelle,  and  when  I  answered  that  there  were  a 
good  many  more  at  the  settlement,  he  said  they 
Would  go  down  and  destroy  it,  This  was  the  very 
fend  of  May,  or  might  perhaps  be  in  June.  We 
left  the  armed  force  which  had  taken  me  prisoner 
at  the  fort  at  Qui  Appelle,  and  went  on  to  Bran- 
don-house. Boucher,  one  of  the  prisoners,  was 
there.  Hoole  was  riot,  neither  was  Grant.  Very 
soon,  I  believe,  -only  one  night  after,  we  continued 
bur  route  to  the  settlement.  I  heard  no  other  thati 
whatj  have  told,  but  when  we  got  to  the  settle- 
feaent,  we  heard  the  report  that  they  expected  to  hi 
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attacked,  and  they  were  armed  to  protect  ihem^ 
selves.  ¥Ve  always  kept  a  look-out  at  the  fort^^ 
and  on  the  19'^^  June,  some  one  at  the  look-oufe 
gave  notice  tliat  a  party  v^ere  coming  down  to- 
T?\^aids  the  setliement.  The  governor  Came  out 
with  a  spy-glass,  and  after  looking  through  it,  he 
called  to  about  twenty  of  his  people  to  go  with 
him,  and  see  what  they  wanted.  1  was  one  that 
went  out  with  governor  Semple.  We  were  aimed, 
and  as  we  were  going  along,  Mr.  Holte's  gun  went 
off  by  accident,  and  the  governor  scolded  him  for 
not  taking  better  care.  A  short  time  after  this, 
we  were  surrounded  by  this  party,  who  were  ge- 
nerally painted.  I  knew  some  of  them  j  we  were 
close  to  ihem  or  nearly  so,  but  I  do  not  know  if 
Boucher  was  painted,  or  if  Deschamps  vvas  there. 
They  were  strongly  armed,  having  guns,  bows 
and  arrows,  spears  and  tomahawks.  When  they 
were  surrounding  us  we  stopped,  for  they  came: 
up  very  quick,  being  on  horseback,  and  were' 
going  to  iue,  Mr.  Semple  ordered  us  to  stop,  and 
see  what  they  would  do.  I  saw  a  shot  fired,  but 
before  that  took  place,  Boucher  came  out  from  his^ 
party,  and  came  over  to  ours,  and  had  some  con- 
versation with  the  governor,  and  I  saw  the  govern- 
or catch  hold  of  the  butt  of  his  gun.  I  heard  at 
the  same  time  some  words,  but  could  not  under- 
stand what  they  were.  Boucher  then  sprang  off 
his  horse. 

Mr.  Sherwood. — Will  your  Lordships  allow  me 
to  ask  you  if  you  have  taken  that  the  witness  savsr 
Mr.  Semple  take  hold  of  the  butt  of  Boucher's  gun, 
|)ecause  I  consider  it  very  material. 

Ckief  Justice. — i  have  taken  it.  What  did  Bou- 
cher do  when  Mr.  Semple  took  hold  of  the  butt  of 
his  gun  } 

McCoy. — He  got  off  his  horse,  and  as  soon  as 
he  was  off,  I  heard  a  shot,  and  saw  Mr.  Holte 
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Sc^  and  immcdialely  after,  another.    I  afterwards 
saw  that  most  of  my  party  were  clown.  Governor 
Semple  was  killed  directly  after  Mr.  Holte,  for 
ttwo  shots  went  off  diiectly  after  one  another,  by 
one  of  whicii  (the  first)  Mr.  Holte  fell,  and  by  the 
other.  Mr.  Sempic,  who  immediately  called  out  to  his 
people  to  do  what  they  could  to  take  care  of  them- 
selves.   I  did  fire  myself,  but  not  before  Mr.  Holte 
and  governor  Semple  fell,  nor  did  i  hear,  nor  do 
1  believe,  that  any  of  our  party  did.    I  do  not  know 
what  they  did  afier  I  saw  most  of  our  people  down, 
as  I  endeavoured  to  make  my  escape.    The  next 
day  I  saw  one  of  our  pasty,  whom  1  iiad  heard  cali 
for  mercy,  with  his  head  cut  open.    Some  of  this 
party  were  Indians,  and  some  Half-breeds,  and 
some  F renchoien.    Cuthbert  Grant  was  there,  but 
I  do  not  know  that  he  was  at  the  head  of  the  par- 
ty.   The  Half-breeds  do  not  generally  paint,  it  is 
not  common  for  them  to  do  so.    There  Were  only 
three  or  four  of  our  party  who  made  their  escape. 
I  got  to  Fort  Douglas  that  night,  and  I  slept  there ; 
the  next  day  Fsaw  Boucher  come  with  the  party 
to  the  fort.    I  knew  Grant,  Boucher,  Fraser,  and 
Paul,  Qhe  prisoner  Brown^)  wijo  v/ere  among  them. 
I  do  not  know  if  they  were  all  there  the  day  be- 
fore.   I,  that  day,  heard  Brown  ask  where  Heden 
was,  and  his  (Hedcn's)  wife  said  he  was  in  llie  ^ 
tent,  and  I  heard  Brown  say,  that  he  would  kill 
him.    I  saw  governor  Semple  fall.    I  can  not  say 
if  Cuthbert  Grant  fired  at  him,  nor  if  the  shot  I 
saw  him  receive  killed  him,  nor  did  I  see  liim  alive 
afterwards.     He  was  wounded  in  the  thigh  and 
in  the  arm.    I  did  not  see  him  buried. 

/ifror. -Was  there  any  blood  when  Mr.  Semple 
was  wounded  and  fell  ? 
McCoy. — Yes,  there  was. 

Chief  Justice. — Did  you  not  say,  that  you  went 
,  .away  directly  you  saw*  Mr.  Semple  fall 
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McCoy. — -When  I  made  my  escape  I  only  saw 
four  or  five  of  our  party  alive.  When  we  v\^ent  out 
J  heard  Mr.  Semple  say  nothing  but  that  he  would 
go  and  see  what  those  people  wanted,  or  what 
those  fellows  were  doing.  As  we  were  going  a- 
long,  the  women  came  running  towards  us.  There 
were  some  of  the  settlers  taken  prisoners  before 
the  party's  coming  up,  and  I  saw  them,  but  I  did 
not  see  them  taken.  The  gun  by  which  Mr.  Holte 
was  killed,  was  not  fired  near  me  nor  by  any  of 
Qur  party,  as  I  think,  if  it  had  been,  I  must  have 
heard  it  nigher.  My  back  was  towards  Mr.  Holte 
at  the  time,  and  when,  on  hearing  the  report  of 
the  gun,  I  turned  round,  I  saw  him  down,  being 
wounded.  I  only  saw  one  of  our  party  fire,  and 
he  was  with  me ;  it  was  on  our  retreat,  a  man  on 
horseback  was  coming  down  upon  us  with  a  spear, 
and  we  fired.  ' 

Cross  examination  conducted  hy  J[h\  Sherwood, 

McCoy, — I  did  not  see  Boueher  fire  during  the 
whole  affray,  nor  did  I  see  Brown  there.  1  do 
not  know  that  Fort  Gibraltar  was  taken  from  the 
North-West  a  little  before  the  provisions  were 
taken  from  us  by  them.  I  do  not  know  of  any 
other  pemican  being  taken.  I  do  not  know  of 
any  thing  taken  from  the  North-West  Company. 
I  know  Mr.  Miles  M'Donell ;  he  had  command 
of  us  before  governor  Semple.  I  know  of  a  pro- 
clamation of  Miles  M'Donell.  I  read  but  very 
little,  not  enough  to  understand  the  proclamation, 
but  1  know  there  was  one.  After  this  proclama- 
tion, I  do  not  remember  that  two  trains  of  pemican 
•were  taken,  but  I  dp  know  of  some  boat  loads  be- 
ing taken  by  our  people  from  the  North-West 
Company,  but  I  do  not  know  the  quantity,  but  I 
|)elieve  two  boat  loads.    I  do  not  know  any  thing 
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of  t!  e  great  quantily  of  pemican  taken  by  Mr. 
Spencer,  amountino-  to  five  hundred  bags.  I  do 
not  know  of  any  pemican  being  taken  by  the 
.  North-West  people,  before  this  was  taken  from 
them.  ,  There  were  cannon  at  Fort  Douglas,  but 
I  do  not  kfjow  that  they  were  to  prevent  the  North- 
West  people  going  down.  I  heard  no  threats  from 
governor  Semple  that  they  should  not  pass,  or  that 
he  would  fire  on  them  if  they  attempted  to  pass. 
The  party  had  provisions  and  w^nt  with  carts, 
but  I  do  not  know  why.  The  North-West  Com- 
pany had  been  accustomed  to  send  tlieir  provision's 
by  water,  and  they  came  from  the  river  Qui  Ap- 
pelie  to  Portage  des  Prairies  by  water  this  time. 
Portao^e  des  Prairies  is  a  good  day's  march  from 
Fort  Douglas.  At  the  time  that  governor  Semple 
and  the  rest  of  us  went  out,  the  other  party  were 
going  towards  the  settlement,  they  had  passed  the 
fort,  but  had  n^ot  come  towards  it.  I  saw  Mr. 
Semple  seize  the  butt  of  Boucher's  gun,  but  I  did 
not  hear  whether  he  threatened  him,  or  whether 
Boucher  was  in  fear  of  his  life.  I  did  not  hear 
what  passed  on  either  side. 

Mr.  Shericood. — Did  you  not  observe  what  Bou- 
cher did — did  he  laugh,  or  did  he  cry,  or  what.^ 

McCoy. — He  did  not  laugh  certainly.  I  did  not 
hear  what  passed.  I  fired  myself,  as  I  was  run- 
ning off,  at  a  man  who  was  pursuing  me.  At  the 
time  I  heaixl  our  people  crying  for  mercy,  it  was 
before  I  went  away,  both  parties  were  then  close 
together,  and  some  of  them  were  running  about. 
John  Greer  it  was  that  I  heard  call.  I  heard  go- 
vernor Semple  order  Mr.  Bourke  to  go  for  a  can- 
non. I  did  not  see  that  the  North-West  had  any, 
but  the  settlers  we  met  said  they  had,  and  then 
governor  Semple  sent  for  one.  I  did  not  see  that 
Mr.  Semple  had  a  gun  or  a  pfle. 

Mi\  Shemvood. — You  have  been  talkinsc  about  a 
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settlement,  will  you  now  tell  us  what  sort  of  seU 
tlement  this  was?  and  what  grew  there  ? 

McCoy. — There  was  a  good  many  people  there, 
perhaps  forty  or  fifty,  who  lived  near  the  fort. 
They  had  raised  grain. 

Mr.  Sherwood. — Grain !  what  sort  of  grain  ever 
was  raised  ? 

McCoy. — Wheat  and  barley. 

Mr.  Sherwood, — Do  you  mean  to  swear  that  they 
ripened  ? 

McCoy. — Yes,  it  had  ripened  the  year  before, 
and  was  gathered,  and  potatoes  in  great  plenty; 
wheat  had  ripened,  and  was  sown  again  this  year, 
Mr.  Holte's  gun  went  off  quite  by  accident,  and 
Mr.  Semple  was  quite  angry  with  him  for  not  giv-^ 
jng  better  care  to  his  gun. 

Re- examination  by  the  Attorney -General. 

You  have  said  you  know  of  pemican  being  takers 
from  the  North-West  Company  by  the  Hudson's 
Bay  people,  did  you  ever  know  of  their  people 
taking  away  the  lives  of  any  of  tlie  North-West 
Company,  or  do  you  know  of  any  lires  being  lost 
in  any  other  affray  by  the  North-West  Company? 

McCoy. — No,  i  do  not.  I  do  not  think  there 
have  been  any. 

JOHN  P.  BOURKE,  Sworn, 

And  examined  by  the  Solicitor  General, 

Mr,  Bourke. — About  the  month  of  June,  1816, 
I  was  at  Red  River;  there  was  a  report  current  at 
that  time  of  an  attack  being  expected  from  the 
North  West  people.  I  heard  that  they  w^ere  as- 
sembling at  a  North  West  post,  but  1  know  nothing 
myself  of  it  being  expected  particularly  from  the 
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people  of  Alexander  McDonnell,  but  I  know  tliat  it 
was  a  general  report  that  the  settlement  was  to  be 
attacked,  and  in  consequence  of  this  expectation, 
pen  tries  were  kept  constantly  at  Fort  Douglas.  I 
jcmember  the  19th  June  in  that  year;  about /ive 
o'clock  in  the  afternoon  of  that  day,  notice  was 
given  by  the  man  upon  the  look-out  station  that 
the  Half-breeds  w^ere  coming  down,  and  were 
roln^  towards  tlie  settlement.    Mr.  Semple  took 
his  spy-glass  and  went  to  the  look-out  station.  I 
accompanied  him,  and  after  looking  some  time,  he 
told  about  twenty  men  to  foliovvhim,  and  see  what 
these  people  wanted,  and  a  number  accordingly 
went  out,  perhaps  about  twenty,  or  rather  more; 
after  going  a  little  w^ay,  we  met  some  women 
coming  from  the  settlement,  running  and  crying 
that  the  Half-breeds  were  coming  down  upon  them- 
w^ith  carts  and  cannon.    Upon  this  Mr.  Semple 
sent  back  to  the  fort  for  a  ^mall  piece  of  ordnance 
which  was  there;  it  was  me  that  he  sent,  he  de- 
sired me  to  go  back  and  get  the  cannon,  and  tell 
Mr.  McDonnell  to  send  as  many  men  as  he  could 
spare.    I  accordingly  went  back  and  got  the  can- 
non, but  Mr.  McDonnell  could  only  spare  one 
man;  as  I  was  returning,  I  saw  the  Half-breeds 
coming  up  towards  the  governor'^s  party  in  a 
straight  Vine.    Presently  after  they  made  a  half 
circle, and  nearly  surrounded  them  |  I  saw  the  flash 
of  a  gun,  and  imn^ediately  after  another,  and 
shortly  after  I  saw  a  general  firing  along  the  whole 
line  of  horsemen.    The  firing  ceasing  some  time 
after,  and  seeing  none  of  our  party,  I  was  afraid 
<hat  I  might  be  intercepted  with  the  cannon.  I 
therefore  returned  with  it,  but  did  not  go  back  to 
the  fort  myself,  as  after  we  had  gone  a  little  way, 
I  determined  to  go  and  see  what  liad  become  of 
governor  Semple,  being  joined  at  this  time  by 
«ome  men  who  had  come  after  rae  from  the  fort, 
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i  therefore  sent  the  man,  who  had  come  with  the 
.cannon,  back  with  it,  through  the  bushes  to  the 
fort,  and  W8  went  on  to  wliere  we  expected  to 
find  governor  Semple;  when  we  had  nearly  got 
to  where  we  supposed  he  might  be,  we  saw  some 
men  in  the  bushes,  and  also  farther  on  some  men 
taking  care  of  the  people's  horses,  who  were  now 
dismounted  and  spread  over  the  ground,  but  I  did 
not  see  any  of  our  people.  I  at  first  thought  that 
these  men  in  the  bushes  were  some  of  our  people, 
who  had  made  their  escape.  They  called  out  to  us, 
saying  they  wanted  us,  and  called  to  me  that  the 
governor  was  there,  and  wanted  me.  I  stood  a 
little  time,  not  knowing  whether  to  go  on  or  not, 
when  they  called  out  again,  "  Come  on,  come  on, 
here  ijs  -your  governor,  and  he  wants  yon,  wo'nt 
you  come  and  obey  him.*'  'They  were  concealed 
in  the  bushes  and  brushwood,  but  I  saw  presently 
afterwards  that  they  were  Half-breeds,  and  I  per- 
ceived one  of  them  in  a  sort  of  shirt,  with  a  large 
bunch  of  feathers  in  his  hat,  resting  his  gun  upon 
a  stump  and  levelling  at  me.  I  and  those  that 
were  with  me,  immediately  turned  back,  and  as 
we  w^ere  making  our  escape,  we  were  fired  at, 
and  I  was  wounded,  and  one  of  the  men  who  was 
with  mc  was  killed  bv  another  shot.  I  do  not 
know  any  thing  about  who  fired  first  at  the  plains, 
but  I  always  heard  it  was  the  Half-breeds,  and 
that  Mr.  Holte  was  killed  by  it.  1  never  saw  Mr. 
Semple  afterwards.  I  saw  a  number  of  bodies 
from  the  window  of  my  room,  but  being  wounded 
I  could  not  go  about.  I  saw  both  the  prisoners 
afterwards  on  the  next  day  at  the  fort,  but  I  did 
not  speak  to  them.  I  understood  that  they  in- 
tended to  kill  two  or  three  more,  and  I  expected 
I  was  to  be  one.  The  fort  belonging  to  the  North 
West,  at  which  I  spoke  of  the  people  assembling 
io  attack  the  settlement,  w^as  their  fort  at  river 
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/^m  Appelle,  and  Mr.  Alexander  McDonnell  was 
in  charge  there.  I  saw  Cuthbert  Grant  on  the 
day  after  the  outrage  at  the  fort.  [  could  not 
distinguish  hirn  on  the  19th,  but  I  always  heard 
^hat  he  had  the  command  on  that  day,  I  heard  it 
generally  said  so. 

Cross  examination  conducted  by  Mr,  Sherwood. 

Mr.  Bourke, — Ever  since  [  came  to  the  country 
Sn  the  Indian  territory,  I  have  been  a  cleik,  partly 
in  the  service  of  the  Hudson's  Bay  Company,  and 
afterwards  in  the  service  of  the  Earl  of  Selkirk,  at 
the  s^tlement  at  Red  River.    I  have  heard  it  re- 

rorted,  and  I  can  not  saj  I  have  any  doubt,  though 
do  not  myself  know  it,  that  Earl  Selkirk  is  in- 
terested in  the  Hudson's  Bay  Company.  I  have 
heard  that  he  was  a  partner,  and  I  do  not  myself 
know  that  he  was  not,  any  more  than  that  he  was, 
I  always  observed  the  orders  of  Mr.  Semple,  and 
I  suppose  his  authority  came  from  the  Hudson's 
Bay  Company.  I  know  Mr.  Miles  McDonel!; 
he  was  at  the  colony  before  Mr.  Semple,  and  I 
was  there  before  he  was.  I  have  seen  Mr.  McDo- 
riell  write,  and  should  know  his  hand-writing  if  I 
saw  it.  {The  proclamation  was  then  produced  and 
shewn  to  witness,  who  said,)  I  believe  the  signature 
to  this  paper  to  be  Mr.  Miles  McDonell's  hand- 
writing; 1  have  no  doubt  of  it  at  all. 

Mr.  Sherwood  moved  that  the  proclamation  be  mm 
read. 

Attorney-General.— \  wish  to  know  what  possible 
effect  any  proclamation  of  Mr.  McDonell's  is  to 
have  upon  this  charge,  or  upon  what  principle  it 
is  that  this  paper  is  to  be  introduced  as  evidence 
upon  a  charge  of  murder  against  these  prisoners. 
It  does  appear  to  me  a  most  extraordinary  course 
that  the  gentleman  is  taking. 
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Chief  Jusiice. — The  object  is  eviJent.  This  \9 
the  proclamation  we  have  heard  so  much  about, 
authorising  the  detention  of  provisions,  if  atteu)pted 
1o  be  sent  out  of  that  part  of  the  country  ^^'here 
thi?  colony  was,  and  vvhich,  as  tliey  say,  rendered 
it  necessary,  when  they  sent  provisions,  that  they 
should  be  .accompanied  by  a  guard  to  protect 
ihem. 

J/r.  Shenvood.-^T\mi  is  precisely  our  object, 
and  one  which  we  consider  ourselves  perfectly 
entitled  to  attain  in  this  way.  We  propose  to  put 
this  proclamation  in  as  evidence,  and  then  shew 
that  in  consequence  of  it  all  these  difficulties  have 
occurred,  and  by  which  we  mean  to  justify  our 
cidnduct. 

Chief  Justice. — I  fear  this,  under  the  ordinary 
course  of  criminal  justice  would  do  you  a  great 
deal  of  harm.  I  do  not  know  what  ojay  be  its 
etfect  here.  You  of  course  know  your  own  de- 
fence, and  it  perhaps  may  not  have  that  effect  in 
this  case,  but  in  ordinary  cases  it  certainly  would 
tend  to  prove  the  mains  animus^  and  to  account  for 
it.  Relative  to  the  right  of  putting  the  question, 
and  having  the  proclamation  read,  I  can  not  but 
«ay  that  I  consider,  after  the  questions  proposed 
by  Mr.  Attorney-General,  as  to  w^hat  occurred 
after  the  murder,  I  do  not  think  you  ouoht  to  be 
restricted.  I  certainly  consider  an  investigation 
into  events  that  occurred  even  one  day  after  the 
murder,  as  more  out  of  the  course  than  the  putting 
in  of  this  proclamation.  In  the  defence  an  unusual 
course  has  been  taken,  and  from  the  necessity  of 
the  case  allowed,  and  they  say  that  a  part  of  this 
case  that  they  intend  to  make  out  as  exculpatory 
of  their  conduct,  is  this  proclamation,  because 
they  allege  that  the  grievances  of  which  they 
complain  were  committed  under  the  authority  of 
this  paper;  a  paper  issued,  as  they  say,  by  a 
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person  havin;'^  no  anthoritj  to  issue  It,  and  placing' 
them  under  circumstances  that  had  thej  not  re* 
sisted  it,  they  must  have  suiiered  very  raatenally 
in  their  interests.  I  do  not  see  but  it  must  be 
fead,  though,  as  I  said  before,  it  is  for  the  prison- 
ers' counsel,  to  consider  whether  it  may  not  do 
harm. 

J\ir,  Sherwood. —  Tliat  we  will  risk.  We  wish 
the  proclamation  of  this  self-created  governor  to 
be  read ;  this  issuer  of  proclamations  might  as  le- 
gally have  issued  a  proclamation  forbidding  the 
people  of  Yonge-street,  to  come  to  York  Vnarket. 
We  wish  the  proclamation  to  be  read  whatever 
may  be  the  effect. 

Attorney 'General. — I  certainly  object  to  any  pro- 
clamation of  iMr.  Miles  McDonell  s  being  read. 
I  feel  it  my  duty  solemnly  to  protest  against  it  be- 
ing admitted  as  evidence,  as  I  do  against  the  course 
which  the  gentleman  appears  to  have  marked  out 
for  conducting  the  defence.  I  have  no  wish  to  ex- 
clude any  thing  that,  by  possibility,  can  be  benefi- 
cial to  the  prisoners,  and  that  can  consistently  be 
admitted  j  but  it  can  not  be  allowed  that  a  sort  of 
arbitration,  or  balar}.ce  of  crimes,  shall  be  made^ 
This  mode  of  justifying  one  crime  by  aiiother^ 
(admitting  for  a  moment  that  unjustifiable  act& 
have  been  committed  by  the  servants  of  the  Hud* 
^on's  Bay  Conipany,)  can  not,  I  maintain,  be  al* 
lowed  to  be  produced  as  any  defence  to  the  charge 
which  we  bring  against  the  prisoners,  of  aiding 
and  abetting  in  the  murder  of  Mr.  Semple.  It  is 
absolutely  necessary  that,  to  put  a  stop  to  this  most 
irregular  course,  a  beginning  should  be  made,  and 
I  therefore,  on  the  grounds  1  have  mentioned,  ob- 
ject to  any  paper  from  tlie  pen  of  Mr.  Miles 
McDonell,  being  read. 

Mr.  Sherwood. — The  case,  my  Lords,  at  present 
beibre  the  Court,  I  again  reirark,  is  sui generis,  ^nd 
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that  govern  every  day  trials,  but  Mr.  Attorney 
General  totally  misconceives  oar  defence,  when 
he  alleges  that  we  propose  to  justify  one  crime  by 
another;  far,  very  far,  is  our  course  from  an  attempt 
of  that  kind.  We  propose,  not  to  produce  crime 
to  justify  crime,  for  we  say  the  crime  is  all  on  one 
side,  and  thai  on  the  side  of  the  prosecution.  Our 
crime  consists  in  this,  that  we  did  not  stand  still 
and  be  beat.  We  say  that,  if  by  crime  they  have 
provoked  blood  to  be  shed,  on  their  heads  be  it. 
\Ve  say  that  on  the  19th  June,  we  have  committed 
fio  crime;  because  We  were  quietly  pursuing,  un- 
der great  inconveniences  imposed  by  them,  out 
lawful  trade,  and  they  came  out  to  us  and  attack- 
ed us.  We  have  already,  by  their  own  witnesses, 
proved  an  assault  upon  Boucher,  &nd  before  we 
have  done,  we  shall  prove  a  great  deal  more„ 
The  circumstances  of  that  country  are  not  like 
those  of  this  civilized  province,  where  recourse  can 
he  had  to  the  protection  of  the  law;  there  a  man 
is  compelled  to  be  his  own  protector.  It  would 
he  an  absurdity  to  say,  that  the  prisoners  might 
not  prove^  (Brown  for  instance,  who  is  a  Half- 
fcreed,)  that  a  prohibition  of  trade  was  a  prohibi- 
tion of  right.  1  do  not  wonder  at  the  prosecutors 
not  wishing  this  proclamation  to  be  read,  because 
it  exhibits  at  once  the  leading  cause  on  their  side,; 
of  all  the  outrage  and  rapine  that  has  occurred 
since  1814.  I  am  not  only  to  be  permitted  to 
prove  acts  of  aggression,  buf  I  may  go  farther,  and 
shew  the  spring  of  them.  At  present  I  am  con- 
tented to  rest  at  the  date  of  the  issuing  of  this  pro- 
clamation, and  from  that  time  I  shall  follow  it  up,  by 
act  of  aggression  upon  aggression,  committed  up- 
on us  by  virtue  of  it,  or  of  the  principles  contained 
in  it,  and  in  so  doing,  instead  of  justifying  crime 
hy  crinie,  as  Mr.  Attorney-General  represented  he 
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uoderstood  I  intended  to  do,  I  thro^v  tbat  upolTthr 
opposite  party,  whilst  1  arri  justifying  our  inna- 
cence  hy  the  crimes  of  our  adversaries,  which 
makes  a  very  material  difference. 

Chief  Justice. — As  1  before  mentioned,  we  had, 
as  it  was  not  impossible  but  questions  arising  in 
these  trials  might  be  brought  before  us  in  the 
King's  Bench,  agreed  to  be  together  when  any 
new  point  was  started  for  discussion.  This  is 
one;  and  my  brethren  on  the  bench  are  against 
me  in  opinion,  and  think  the  proclamation  offered 
by  the  counsel  for  the  prisoners  can  not  be  read, 
I  have  thouglit  that,  in  the  process  of  this  trial, 
every  thing  that  could  shew  the  malice  existing 
from  the  one  party  to  the  other,  might  be  shewn. 
Their  endeavouring  to  starve  each  other;  the  en- 
deavouring to  furnish  provisions,  in  opposition  to 
this  proclamation,  to  the  engages ;  in  fact,  every 
thing  on  both  sides  that  could  throw  any  light  up- 
on this  melancholy  transaction.  1  did  understand, 
and  do  now,  that  the  defence  of  these  men  is,  that, 
at  great  expense  they  had  sent  in  carts,  a  quantity 
of  provisions  necessary  for  the  supply  of  the  trad- 
ers who  were  expected;  that  hi»herto  they  had 
been  accustomed  to  send  them  by  water,  but  that, 
the  fort  at  the  Forks  being  fortified  to  prevent 
their  passing,  they  had  been  compelled  to  adopt 
this  expedient;  that,  in  the  prosecution  of  it,  they 
had  no  intention  whatever  to  interfere  with  the 
'Hudson's  Bay  people,  but  that  they  were  attack- 
ed by  them.  In  corroboration  of  this  statement, 
they  wish  to  prove  the  proclamation,  forbidding 
provisions  to  be  taken  to  where  they  had  occasion- 
to  send  them ;  and  1  had  thought  my  learned  bre- 
thren concurred  with  me,  that  under  the  course 
this  trial  had  been  allowed  to  take,  it  was  consistent 
and  right  to  admit  the  proclamation,  but  it  appears 
I  misunderstood  them ;  it  therefore  can  not  be  read. 


120 


'Mi\  Justice  CampbelL — When  our  learned  bro- 
ther, the  Chief  Justice,  declared  in  open  Coort 
that,  according  to  our  view  of  the  sul^ect,  liie  de- 
fendants might  go  back  to  any  time,  lo  pro\  e  an 
exasperated  state  of  mind,  I  was  very  desirous  that 
it  shouki  be  distinctly  understood  that  my  opinion 
went  no  farther  than  this,  that  jou  could  go  back 
no  farther  than  jou  couid  prove  a  continuance  of 
tlie  excitement,  and  that,  not  only  must  it  be  prov- 
ed to  have  continued  without  cessation)  but  that 
there  had  been  no  time  for  reflection,  and  cooling 
of  the  passion ;  it  was  upon  that  ground,  and  that 
only,  that  I  consented  to  admit  you  to  go  the 
length  you  have  gone.  It  was  on  this  ground^ 
that  yoii  would  not  only  prove  that  the  irritation 
had  existed  from  ariy  period  to  which  you  went 
back,  but  that  there  had  been  no  time  for  reflection 
to  take  place,  and  for  the  irritation  to  subside, 
owing  to  the  continued  or  uninterrupted  nature  of 
the  aggressions. 

Mr,  Livius  Shencood.—^Thditymj  Lords,  is  not 
exactly  our  defence  — — 

Mr.  Justice  CampbelL — It  is  the  only  defence 
which  can  be  oi!tjred  for  murder. 

J\Ir.  Livius  Sherwood,"Wi{h  great  submission,  mjr 
Lord,  I  beg  leave  to  contend  that,  in  arson,  murder^ 
or  robbery,  or  any  felony,  it  is  open  to  the  accused 
to  shew  whatever  he  can  in  the  conduct  of  those 
tvho  accuse  hio),  that  will,  in  any  degree,  account 
for  his  own,  or  reduce  the  enormity  of  the  offence 
of  which  he  is  accused.  So  I  say,  in  this  case,  we 
have  a  right  to  take  any  date  we  think  proper, 
and  follov/  it  up  wherever  we  meet  any  of  the  op- 
posite party,  and  shew,  from  the  peculiar  circum- 
stances of  the  case,  that  felony  and  murder  was 
not  committed  by  us.  This  doctrine  I  am  prepar- 
ed to  support  by  authority. 

Mr,  JmlicG  Campbelt-^Yow  may  trace  back  th® 
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irritation  at  this  moment  to  any  particular  period^ 
but  you  can  not  put  in  this  proclamation,  and  say 
it  is  a  justification,  or  that  it  will  exculpate  you^ 
because  <  you  were  irritated  at  acts  which  you  say 
Jhad  been  done  under  it,  whether  they  were  right 

x>r  wrong  is  now  of  no  consequence  

Mr,  Livius  Sherwood. — That,  my  Lord,  is  a 
.part  of  the  res  gesta  of  our  defence,  and  I  hope  to 
satisfy  your  Lordship  that  it  is  a  legal  ground. 
Our  defence  is,  that  at  this  very  moment,  from  a 
'concatenation  of  circumstances,  a  state  of  exaspe- 
ration and  irritation  existed,  which  Was  excited  by 
Tthe  Hudson's  Bay  people's  illegal  conduct,  mani- 
iesting  itself  in  various  ways,  and  commencing  with 
this  proclamation.  We  go  no  farther  back  at  the 
preisent  moment,  because  we  consider  this  suffici- 
'ently  remote  to  meet  Mr.  Attorney-GeneraFs  case, 
as  at  present  it  stands;  if  he  goes  to  more  remote 
periods,  so  must  we.  We  propose  to  put  in  this 
proclamation,  forbidding  the  exportation  of  provi- 
sions, wc  shall  then  shew  that  our  pemican  was 
taken  from  us  in  virtue  of  it,  that  we  were  threaten- 
'ed  with  our  lives  if  this  proclamation  was  disobey- 
ed. In  this  way  we  purpose  shewing  a  train  of 
/circumstances  down  to  this  very  day,  which  will 
lead  us  to  the  conclusion  which  we  are  aiming  to 
establish,  and  we  can  not  arrive  at  it,  unless  w^e 
are  permitted  to  shew  from  the  beginning  to  the 
^nd.  This  circumstantial  sort  of  proof,  ifdetach- 
5ed,  is  of  no  weight ;  it  would  amount  to  nothings 
fcut  taken  together  as  a  wiiole,  and  it  is  stronger 
6ven  than  positive  testimony,  for,  as  is  well  laid 
down  in  an  authority  to  which  we  daily  refer,  po- 
sitive testimony  may  err,  circumstantial  can  not^ 
it  will  appear  then,  that  a  state  of  irritation  exist- 
ed from  the  imminent  danger  vve  were  at  all  times 
•exposed  to  of  losing  not  only  our  property,  but 
.®ur  lives,  by  disobedience  of  this  proclamation; 
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which  we  humbly  contend  we  are  entitled  to  mali;0 
evidence,  on  the  grounds  which  have  been  sub- 
mitted. 

Mr.  Justice  Campbell. — If  there  is  no  disconti- 
nuance of  this  irritation,  and  that  the  outrages  to 
which  jou  refer  were  so  continued  that  there  was 
no  time  for  this  exasperation  to  cool  or  subside, 
then  you  may  perhaps  be  permitted  to  have  it 
read. 

Mr,  Sherwood,~We  shall,  if  permitted  to  read 
this  proclamation,  go  on  to  shew  that,  without  this 
food  called  pemlcan,  trade  can  not,  in  that  coun- 
try, he  carried  on.  We  should  then  shew  that  it 
had  before,  when  passing  in  boats,  been  most  out- 
rageously taken  from  us,  that,  at  the  moment  we 
took  the  precaution  of  sending  it  down  under  a 
guard  competent  to  protect  it,  it  was  actually  re- 
quired to  meet  persons  who  were  expected,  and 
who,  if  they  did  not  receive  it,  must  starve ;  we 
shall  prove,  as  indeed  we  have  already  done  by 
their  own  witnesses,  that  we  had  no  intention  of 
interfering  with  these  people  at  all,  that  our  sole 
object  was  safely  to  carry  our  provisions  by  the 
route  that  was  left  us ;  we  shall  more  fully  prove 
that  they  came  out,  not  merely  to  see  what  we 
wanted,  but  to  attack  us,  but  that  they  this  time, 
had  been  deceived  as  to  the  number  of  persons,  and 
I  am  much  mistaken  if  we  do  not  also  clearly  es- 
tablish that  they  actually  fired  first.  AH  thes^ 
circumstances  we  contend  we  have  a  legal  right  to 
shew.  We  wish  to  commence  with  tjie  proclama- 
tion. 

Jlttorney-General. — Tt  is  of  no  real  consequence] 
that,  in  point  of  fact,  a  systematic  plan  of  opposi-.? 
tion  existed  between  these  two  trading  compa- 
nies, and  that,  in  our  own  imagination,  very  ille-. 
gal  acts  have  been  committed  on  both  sides ;  the 
only  point  which  can>  in**  my  humble  judgrae»tr 
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feear  bn  this  case  is,  was  a  provocation  given  to 
ihetn  iri  the  lawful  pursuit  of  their  trade  that  jus- 
tified these  Half-breeds  in  resorting  to  arms.  As 
to  my  having'  exarriined  the  witness  as  to  what 
took  place  the  day  after  this  murder  charged  in 
the  indictment,  I  went  no  farther  than  to  shew 
that  the  object  we  i^Ely  they  had  in  view  when 
they  left  Qui  Appelle  was  actually  carried  into 
execution.  We  say  that  it  was  not  to  convey  pro- 
visions, but  to  destroy  this  settlement,  that  this 
party  came  down  in  hostile  array,  and  we  have 
shewn  that  they  did  destroy  it.  I  can  not  there- 
fore see  that  my  proving,  by  a  witness,  that  which 
was  actually  necessary  to  substantiate,  the  asser- 
tion that  we  make  of  the  real  intention  of  these 
iDersdns,  can  open  the  door  to  them  to  go  years 
feack  into  a  history  of,  perhaps,  mutual  aggres- 
sions, and  offer  them  as  a  defence  on  a  specific 
charge  of  murder.  If  the  gentleman  can  prove 
their  only  object  to  have  been  to  take  provisions, 
let  him  do  so,  but  it  can  not  be  necessary  to  esta- 
blish that  point,  that  he  should  prove  a  procla- 
mation years  before^  by  a  person  whose  name  does 
not  even  appear  in  the  present  transaction.  It  is 
however  completely  with  the  Court. 

'Mr,  Sherwood,— I  must  prove  rhy  case,  without 
any  direction  (rckn  Mr.  Attorney-General,  in  my 
bwn  way,  and  I  shall  prove  it,  link  by  link.  It  is  a 
ichain  of  testimony  that  I  have  to  produce,  and  I 
ishall,  in  my  cross-exanoiination  of  his  w^itnesses, 
attempt  to  prove  as  many  links  as  I  can,  and  thie 
remainder  by  my  own.  Having  done  so,  it  will 
be  for  your  Lordships,  and  not  for  the  prosecutor, 
to  tell  the  jury  what  I  have  not  proved. 
,  Solicitor  General — I  do  not  imagine  that  your 
Lordships  intend  that  in  animosity  kept  up  for 
months  or  years,  (according  to  what  the  learned 
gentleman  proposes  to  himself,)  should  be  consi- 
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tiered  as  that  state  of  exasperation  which  had  mi 
time  to  cool.    I  conceive  the  learned  gentleman 
has  misapprehended  what  your  Lordships  meant. 
Chief  Justice. — In  tlie  first  latitude  given  to  this 
defence,  the  Court  did  it  because,  from  the  cir- 
cumstances which  had  been  shewn,  it  thought  it  ab- 
solutely necessary  to  the  substantial  justice  of  this 
case  (so  very  peculiar  in  its  nature,)  that  evidence 
should  be  admitted  to  shew  an  exasperated  state  of 
feeling,  and  that,  under  it,  excesses  had  been  com- 
mitted.   This  was  allowed,  not  with  any  view  of 
admitting  these  excesses  to  be  pleaded  as  a  justifi- 
cation for  a  constant  irritation  of  one,  two,  or 
three  months,  or  w^eeks,  or  even  days,  or  hours, 
hut  that  these  repeated  aggressions  created  an  ir- 
ritation in  their  minds,  which  raised  such  a  suspi- 
cion of  injury  being  done  them,  whenever  they  met 
the  opposite  party,  as  to  justify,  in  the  unhappy 
and  peculiar  state  of  that  country,  their  resorting 
to  arms  for  self-protection,  even  before  an  actual 
attack  had  been  made  upon  them.    My  idea  was 
that  the  prisoners  might  be  permitted  to  shew  that 
Buch  was  the  state  of  that  country,  from  the  hos- 
tility of  these  two  great  companies,  that  it  was  ne- 
cessary to  go  armed,  and  if,  in  addition,  they 
could  prove  that  a  constant  irritation  was  kept  up 
in  their  minds  from  any  time  down  to  this  melan- 
choly 19*^^  June,  not  only  without  interruption, 
but  that  the  causes  of  this  irretation  were  in  such 
constant  succession  as  not  to  allow  the  passions  to 
cool,  and  reason  to  resume  its  sway,  that  it  was  no 
matter  where  they  began,  and  therefore,  when  their 
counsel  said  he  would  begin  with  this  proclama- 
tion, (about  which  we  have  heard  so  much  that  we 
all  know  what  it  amounts  to,)  I  thought  he  might 
be  permitted  to  do  so.    I  merely  cautioned  him 
that,  in  ordinary  cases,  such  a  course  would  do 
harm,  and  might  do  in  this,  as  it  must  depend  ea- 
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firelj  upon  what  the  jury  think  of  these  provo- 
cations. These  ¥/ere  the  reasons  which  induced 
me  to  give  the  latitude  in  the  first  instance,  and, 
Jiaving  permitted  an  enquiry  to  be  gone  into  of 
what  occurred  after  the  murder  charged  in  the  in- 
dictment, I  thought  it  but  right  that  the  prisoners 
should  be  ahowed  to  shew  what  they  could,  to  ac- 
count for  their  conduct.  My  learned  brethren^ 
under  thi^  explanation,  that  the  irritation  must  be 
in  such  immediate  succession  that  there  was  no 
time  for  passion  to  subside,  do  not  object  to  the 
amation  being  read. 

The  following  procIaniGizon  was  then  put  in  and 
fead. 

PROCLAMATION. 

'  Whereas  the  Governor  and  Company  of  Hudson's  Baj,  have 
^eded  to  the  Right  Honourable  Thomas  Earl  of  Selkirk,  his 
heirs  and  successors,  forever;  all  that  tract  of  land  or  territory'-, 
bounded  by  a  line  running  as  follows,  viz: — Beginning  on  the 
western  shore  of  ihe  Lake  Winnipic,  at  a  point  in  fifty-two  de- 
grees and  thirty  minutes  north  latitude  ;  and  thence  runnins;  due 
west  to  the  Lake  Winipigasbish,  otherwise  called  Little  Winni- 
pic; then  in  a  southerly  direction  through  the  said  lake,  so  aa 
to  strike  its  western  shore  in  latitude  fifty-two  degrees  ;  then  due, 
west  to  the  place  where  the  parallel  of  fifty -two  degrees  north 
latitude,  intersects  the  western  branch  of  Red  River,  otherwise 
palled  Assiniboin  River;  then  due  south  from  that  point  of  inter- 
section to  the  height  of  land  which  separates  the  waters  running 
'nto  H^udson's  Bay  from  those  of  the  Mississouri  and  Mississippi 
ivers  ;  then  in  an  easterly  direction  along  the  height  of  land 
1o  the  source  of  the  River  Winipic,  (meaning  by  such  last  named 
river  the  principal  branch  of  the  waters  which  unite  in  the  Lalje 
Saginagas,)  thence  along  the  main  stream  of  those  water?  and 
the  middle  of  the  several  lakes  through  which  they  pass,  to  the 
mouth  of  the  Winnipic  River;  and  thence  in  a  northerly  direc- 
tion through  the  middle  of  the  Lake  Winnipic,  to  the  place  of 
beginning.  Which  territory  is  called  Ossiniboia,  and  of  which 
I,  the  undersigned,  have  been  duly  appointed  Governor. 

And  whereas,  the  welfare  of  the  families,  at  present  forming 
settlements  on  the  Red  River,  within  the  said  territory,  with 
those  on  the  way  to  it,  passing  the  winter  at  York  and  Churchill 
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Forts  in  Hudson's  Bay ;  as  also  those  who  are  expected  to  axtif^ 
next  autumn ;  renders  it  a  necessary  and  indispensable  part  of 
my  duty  to  provide  for  their  support.  In  the  yet  uncultivated  state 
of  the  country,  the  ordinary  resources  derived  from  the  buffalo 
and  other  wild  animals  hunted  within  the  territory,  are  no| 
deemed  more  than  adequate  for  the  requisite  supply.  Where- 
fore, it  is  hereby  ordered,  that  no  persons  trading  furs  or  provi» 
sions  within  the  territory  for  the  honourable  Hudson's  Bay  Com- 
pany, or  the  North  West  Company,  or  any  individual,  or  un- 
jsonnected  traders  oy  persons  whatever,  shall  take  out  any  pro- 
yisions,  either  of  flesh,  fish,  grain,  or  vegetable,  procured  or 
raised  within  the  said  territory,  by  water  or  land  carriage,  foi; 
one  twelvemonth  from  the  date  hereof;  save  and  except  what 
may  be  judged  necessary  for  the  trading  parties  at  this  present 
time  within  the  territory,  to  carry  them  to  thei?  respective  des- 
tinations;  and  who  may,  on  due  application  lo  me,  obtain  s^- 
licence  for  the  same.  The  provision  procured  and  raise'd  as 
above  shall  be  taken  for  the  use  of  the  colony  ;  and  that  no  loss 
may  accrue  to  the  parties  concerned,  they  will  be  paid  for  by 
British  bills  at  the-cnstomary  rates.  And  be  it  hereby  further 
made  known,  that  whosoever  shall  be  detected  in  attempting  to^ 
convey  out,  pr  shall  aid  and  assist  in  carrying  out,  or  at- 
tempting to  carry  out,  any  provisions  pyohibited  as  above,  either 
by  water  or  land,  shall  be  taken  into  custody,  and  prosecuted  a? 
the  laws  in  such  cases  direct,  and  the  provisions  so  taken,  as 
well  as  any  goods  and  chattels,  of  what  nature  soever,  whicl? 
may  be  taken  along  with  tliem,  and  also  the  craft,  carriages  and 
cattle,  instrumental  in  conveying  away  the  same  to  any  part,  but 
to  the  settlement  on  Red  River,  shall  be  forfeited. 

Given  under  my  hand  at  Fort  Daer,  (Pembina,)  the  8th  day 
of  January,  1814. 

(Signed)  MILES  MACDONELL,  aovernor^ 

By  order  of  the  Governor, 

(Signed)       John  Spencer,  Secretary. 

Mr.  Sherwood,— I^ow^  I  suppose,  it  Will  be  ad- 
mitted by  the  Crown, -thaugh  just  now  they  did 
not  choose  to  assent  or  deny  the  vaHdity  of  Mr. 
Semple's  authority  as  governor,  that  Mr.  Miles 
M'Donell,  who  was  Mr.  Semple's^redecessor,  and 
had  just  the  same  powers,^  had  not  any  authority 
to  lay  an  embargo,  as  he  does  in  this  proclama- 
tion. 
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Chief  Justice,— \i  is  of  no  consequence  whether 
he  had  authority  or  not  to  this  trial  for  murder. 

Mr,  Sherwood, — If,  my  Lord,  any  weight  can  be 
given  to  the  opinion  of  counsel,  I  beg  leave  to  say 
that  it  is  of  very  great  importance.  This  is  a  pro- 
clamation by  the  predecessor  of  Mr.  Semple,  Mr. 
governor  M'Donell. 

Chief  Justice,— We  know  it  is,  but  we  are  not 
trying  Mr.  M'Donell,  ?ind  it  therefore  has  nothing 
to  do  with  the  case.  You  have  put  in  a  piece  of 
evidence,  now  make  what  you  can  of  it,  to  excul- 
pate the  prisoners  from  the  charge  of  murder.  If 
we  w^ere  trying  Mr.  M'Dopell,  it  might  be  a  ques- 
tion whether  he  had  any  authority,  or  how  far  it 
extended,  but  it  can  not  in  this  case. 

Mr,  Sherwood.-^We  had  no  rdea  of  trying  Mr. 
M'Donell,  and  yet  imagined  we  might,  if  the  Crown 
did  not  admit  it,  prove  that  he  had  np  authority 
to  lay  an  embargo.  I  will,  however,  go  on  with 
the  cross-examination.  Do  you  know  of  any  pro- 
visions being  sei:sed  in  consequence  of  this  procla- 
mation, by  the  .Hudson's  Bay  people  from  the 
Nortb-West  Company,  and  by  whose  authority,  or 
who  g^ve  the  orders  ? 

Bourkc—l  do  not  know  of  any  provisions 
being  seized,  but  I  have  heard  a  report  that  there 
were  soQie  taken  from  the  North-West  Company 
by  some  of  our  people,  but  I  do  not  know  by 
whose  orders,  or  that  it  was  under  the  proclama- 
tion of  Mr.  M'Donell.  I  know  -nothing  at  all  of 
two  bateaux  loads  of  pemican  being  taken,  nor 
of  five  hundred  bags  of  pemican,  though  I  have 
heard  it  repoxted  that  there  were,  but  I  know 
nothing  of  it,  of  Qiy  ow«  knowledge. 

Mr,  Sherwood.-^ Are  you  acquainted  with  the 
taking  of  Fort  Gibraltar  ? 

j/l^r.  Bourke. — -Unless  I  am  obliged  to  answer 
th^t  question,  I  shall  not. 
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Mr,  Sherwood,— Why  not,  Sir  ?  was  you  at  the 
taking  it?  was  you  one  of  the  party  in  that  daring 
outrage? 

Mr.  Bourke. — That  is  no  matter,  unless  I  am 
ordered  by  the  Court  to  answer  that  question,  I 
shall  not. 

The  Court  informed  Mr,  Bourke,^  that  he  need  not 
answer  any  question  which  might  involve  him  in  a  cri- 
minal prosecution^  but  all  other  question  he  must  an- 
swer, 

Mr,  Sherwood. — Well,  Sir,  I  do  not  ask  you,  if 
you  helped  to  raze  Fort  Gibraltar,  but  did  you 
hear  any  thing  about  its  being  razed  by  any  per- 
sons ? 

Mr,  Bourke. — I  decline  answering  that  question. 

Mr,  Sherwood. — Well,  Sir,  you  shall  answer  it 
then  in  another  w^ay.  Did  you  know  if  Michael 
Heden  was  at  the  taking  of  that  fort?  that  is  a  ques- 
tion you  must  answer. 

Mr.  Bourke, — -I  believe  Michael  Heden  was  at 
the  taking  of  Fort  Gibraltar.  I  saw  a  raft  of  ma- 
terials come  to  Fort  Douglas,  some  time  afterwards, 
but  I  do  not  know  that  they  w^ere  the  materials  of 
Fort  Gibraltar.  I  have  heard,  and  I  believe  they 
were  the  materials  of  Fort  Gibraltar.  The  Red 
River  usually  opens  or  breaks  up  about  April,  and 
it  was  about  the  latter  end  of  May,  that  I  saw 
those  materials,  which  I  was  informed  and  believe 
were  those  of  Fort  Gibraltar,  but  I  do  not  know 
that  they  were.  It  being  the  latter  end  of  May^ 
it  could  not  therefore  be  long  before  the  battle.  I 
saw  governor  Semple  go  out  to  protect  the  settlers. 
I  w^ent  out  with  him,  and  had  a  gun  and  some  balls 
loose,  but  I  had  no  cartridges.  Some  of  the  guns 
had  bayonets  to  them,  we  did  not  go  out  to  fight 
this  party,  though  some  of  the  guns  had  bayonets. 

Mr.  Sherwood. — What  could  you  want  with  bayr 
onets  to  your  guns,  if  you  did  not  go  to  fight  ?  Do 
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otJ  use  bayonets  in  hunting?  Is  it  usual  to  sHoot 
uffalo  with  bayonets?  How  came  you  to  take 
bayonets,  if  not  to  fight  ? 

J/r.  Bourke,~l  do  not  know  how  it  was,  but 
we  did  not  go  out  to  fight.  We  went  out  to  pro- 
tect the  settlers,  and  get  them  to  the  fi^rt.  If  they 
bad  been  in  the  fort,  we  should  not  have  gone  out 
at  all.  We  had  long  expected  the  attack.  Our 
apprehensions  arose  from  information  given  us^ 
and  from  repeated  threats,  also  from  our  having 
been  fired  on  in  UM5,  when  they  drove  us  away. 

Mr,  Sherwood," — Do  you  mean  to  say  now^  that 
your  party  did  not  fire  first.  I  know  you  have 
said  it  before,  but  I  ask  you  again  ? 

\Mr,  Bourke, — I  do  mean  to  say  now^  as  I  always 
have  said,  we  did  not  fire  first.  When  we  met  the 
settlers  who  were  running  to  the  fort  and  said  they 
had  carts  and  cannon,  Mr.  Semple  sent  me  back 
to  the  fort  for  a  small  piece  of  ordnance,  which 
was  there.  It  was  from  the  settlers,  and  not  from 
the  sentinel,  that  we  received  information  they 
were  coming:  with  cannon. 

Mr,  Sherwood. — You  have  spoken  of  Mr.  Holte, 
Sir ;  pray  what  sort  of  man  was  he  ?  a  mild  man, 
not  given  to  passion  ? 

Mr,  Bourke.~l  do  not  know  that  I  have  said 
any  thing  about  him  during  my  examination.  I  do 
not  recollect  that  I  have. 

Mr,  Sherwood. — Well,  Sir,  if  you  do  not  decline, 
(as  you  did  about  Fort  Gibraltar,)  answering  my 
question,  we  will  speak  of  him.  What  country- 
man, in  the  first  place,  was  Mr.  Holte? 

Mr,  Bourke. — Mr.  Holte  was  a  Norweigian,  or 
a  Swede,  I  believe.  I  never  heard  him  say,  that 
he  would  destroy  the  North-West  Company.  (J. 
letter  ivas  produced^  which  the  witness  slightly  cxa^ 
mined.)  I  can  not  say  whether  this  letter  is  in  his 
hand-writino*  or  not. 
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Mr.  Sherwood,' — You  had  belter,  Sir,  examine  it 
more  closely,  perhaps  by  its  contents  you  may  re- 
collect the  writing.  I'll  hand  it  you  again  to  look 
at. 

Mr.  Bourke, — I  do  not  wish  to  see  it.  I  do  not 
know,  from  looking  at  it  just  now,  whether  it  is 
his  hand-writing  or  not.  The  Half-breeds  and 
North-West  people  drove  away  the  settlers  the 
day  after,  when  they  had  them  completely  in  their 
power.  I  heard  that  if  Allen  M'Donald  had  come, 
there  would  have  been  some  killed,  but  none  were 
killed,  though  wholly  in  the  power  of  the  Half-' 
breed  party,  after  the  19^^  June, 

Re-examined  by  the  jjitorney-General 

Attorney -General-r-r-Wer^  your  party  on  horse-* 
back.f^ 

Mr.  Bourke.—r\  was  the  only  person  belonging 
to  our  party  who  was  on  horseback  at  all,  dur^ 
ing  the  whole  massacre,  and  I  sent  my  horse  back, 
when  I  went  on  to  look  for  governor  Semple. 

Attorney'General.-^'Yheiv  party  then,  being  on 
horseback,  and  you  on  foot,  could,  I  imagitie,  have 
avoided  you  had  they  been  so  minded  ? 

Mr.  jBoMrA:^.— Certainly,  I  should  think  theyv 
being  on  horseback,  might  have  avoided  us  if  they 
had  wished. 

Attorney-General— Did  they  avoid  you>  or  en- 
deavour to  do  so  ? 

Mr.  Bourke. — No,  they  came  riding  up  to  meet 
us,  they  galloped  up  to  us. 

Mr.  Sherwood.-^Yes\  they  might  have  avoided 
you  by  leaving  their  carts  with  the  provisions,  and 
galloping  away. 

Mr.  Bourke. — They  need  not  have  left  their 
carts  ;  they  might  have  taken  them  with  them. 

Mr.  Sherwood. — Is  it  usual  in  that  country  i& 
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gallop  loaded  waggons  through  woods  ?  I  fancy 
riot. 

Mr*  Bqurke,— There  are  no  woods  there  to  gal- 
lop through,  it  is  an  open  plain  for  miles,  and  it 
is  not  likely  we  should  have  followed  a  party  so, 
ftrong.^s  they  were. 

HUGH  M'LEAN,  Sworn. 

'  .  Examined  by  the  Attorney-General. 

M'Lean. — In  June,  1816,1  was  at. Fort  Douglas; 
jlhere  were  reports  which  led  us  to  expect  we 
phould  be  ^ttqicked.  The  reports  were  that  the 
North  West  people  were  coming  to  strike  the  co- 
lony and  fort.  This  report  cari\e  from  Qui  Appelle 
by  those  who  bad  been  taken  there  with  the  pe- 
piican.  M'Coy  was  one  that  came  from  there,  and 
among  them  they  brought  the  reports.  On  the 
29th  Junp,  1816,  I  was  at  a  short  distance  from 
|;he  fort,  and  I  saw  a  great  number  of  persons 
poming  down  on  horseback,  ,,They  had  not  passed 
the  fort  whep  I  saw  them  first,  but  were  about 
opposite  to  it,  at  a  distance  of  perhaps  a  mile  and 
a  h^lf;  there  ^appeared  to  be  about  fifty  or  sixty 
of  them,  ^nd  they  had  two  or  three  carts  with 
them,  and  were  going  towards  Lord  Selkirk's 
houses.  They  went  at  about  a  small  trot,  ^nd 
were  coming  at  that  pace  towards  the  woods  which 
are  between  the  fort  and  the  settlement.  I  then 
went  to  the  fprt,  and  governor  Semple,  with  the 

rarty  who  went  with  him,  were  out  before  I  came, 
saw  them  going  along,  but  I  did  not  join  them ; 
1  went  on  to  the  fort.  I  hsid  been  about  a  quarter 
of  an  hour  at  the  fort,  when  Mr.  Bourke,  who 
>y9.s  one  of  the  party  who  went  with  governor 
Sepiple,  came  for  a  piece  of  cannop,  and  I  went 
to  driv^  the  cart  ipvitq  thp  cannon.    We  went  on 
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for  about  a  mile,  (in  answer  to  a  question  from  the 
Aitorney -General^  as  to  where  governor  Semple  wa$ 
at  this  time^  by  which  the  narrative  of  witness  was 
broken  in  upon^  he  said^  that  he  was  on  before^  and 
at  about  half  a  mile  farther  on,  we  saw  them ;  they 
were  mixed  together,  so  that  we  could  not  distin- 
guish one  from  another.  Mr.  Bourke,  observing 
this,  sent  me  back  with  the  cannon  to  the  fort, 
which  I  reached  with  it  safe.  1  saw  Mr.  Bpurke 
afterwards,  for  after  leaving  the  cannon  I  w^s  r^^ 
turning  to  the  same  place,  and  then  I  saw  him  ly^ 
ing  in  a  bush  of  wood  wounded.  Some  men  had 
advised  him  to  go  back,  calling  to  him  that  the 
governor  wanted  him^  and  then  fired  upon  him, 
I  then  returned  and  did  not  go  any  farther,  as  I 
found  governor  Semple  and  others  were  dead. 
The  Half-breeds  were  close  to  us  at  this  time^  but 
\  did  not  know  Grant  or  any  of  them.  When  I 
first  went  to  the  fort,  after  seeing  the  men  on. 
horseback,  I  met  Mr.  Semple  comiugout  with  the 
party  that  went  with  him,  but  I  did  not  speak  to. 
them.  The  Frog  Plains  are  about  three  miles 
from  Fort  Douglas.  I  do  not  know  if  Mr.  Semple 
or  his  party  could  have  overtaken  them,  they  were 
on  a  slow  trot,  but  going  faster  certainly  than 
people  walk.  Next  day  a  large  party  of  them  came 
to  the  fort,  they  were  armed,  and  about  eighteerx 
m  number,  and  Grant  was  amongst  them.  1  knew 
it  to  be  Cuthbert  Grant ;  I  did  not  hear  him  say 
any  thing  about  what  took  place  the  day  before, 
I  heard  one  Vickers  say  they  fired  first.  I  saw  the 
earts  come  with  pine  dead  bodies,  and  amongst 
them  was  the  body  of  governor  Semple,  one  of  his 
airm  and  thighs  were  broken,  and  a  musket  ball 
had  gone  in  at  his  throat,  and  out  of  his  head. 
The  first  time  I  saw  Cuthbert  Grant  after  the  19th 
June,  I  did  not  say  any  thing  to  him  about  the 
affair  of  tliat  day.    I  had  no  conversation  with 
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jbim  at  all.  I  saw  Boucher  at  the  fort;  he  appear- 
ed to  act  under  Grant's  orders.  As  I  was  going 
^tlong  with  the  cart,  I  met  some  settlers  coming  to 
the  fort,  they  appeared  in  a  great  fright  and  were 
crying. 

Cross-examination  conducted  by  Mr,  Sherwood, 

McLean, — I  did  not  see  Brown  and  Boucher  the 
day  after  the  battle.  I  do  not  know  what  was  in 
the  carts  that  the  Half-breed  party  had  with  thera 
I  do  not  know  whether  it  was  pernican.  Mr. 
M'Donell  ordered  me  to  go  with  Mr.  Boui  ke  with 
the  cannon  which  was  mounted,  but  we  did  not 
fire  it;  we  had  no  orders  to  fire  it,  nor  no  ammu- 
nition. The  Half-breeds  took  away  some  of  the 
settlers  goods,  but  I  did  not  hear,  though  they 
were  wholly  in  their  power,  that  any  were  killed 
after  the  19^^\  nor  do  I  think  any  were  killed* 
They  were  all  sent  away  in  a  day  or  two  after* 
wards. 

PATRICK  CORCORAN,  Sworn. 
Examined  by  the  SoUeitor  General, 

Corcoran. — In  the  Spring  of  1816  I  was  at  Fort 
Douglas,  and  about  the  month  of  April,  I  was 
sent  to  Qui  Appelle  River.  I  went  there  with  a 
party,  and  on  our  return  we  were  attacked  and 
taken  back  to  the  North  West  fort  at  Qui  Ap- 
pelle. I  do  not  know  if  Boucher  w^as  there,  but 
Cuthbert  Grant,  I  think,  was.  It  was  a  general  talk 
at  the  fort  that  they  would  go  down  and  take  Fort 
Douglas,  and  break  up  the  settlement.  There  were 
not  many  Indians,  but  a  good  many  Half-breedsj 
and  they  talked  generally  of  the  intended  attack, 
some  whose  names  I  do  not  recollect  told  me  of  it 


particularly,  and  when  I  returned  id  Fort  Dotig- 
las,  I  told  it  to  our  people.  Peter  Pangmahf 
alias  Bostonnois,  was  there;  he  is  a  Half-breed; 
Cuthbert  Grant  was  there,  for  I  heard  him  say 
that  he  and  others  would  come  down  arid  pay  a 
visit  to  Mr.  Robertson,  and  he  should  see  wh^t 
they  could  do.  I  understood  by  their  fcofriing  td 
visit  Mr.  Robertson,  (and  they  did  not  scruple  to 
say,)  that  it  was  to  attack  him — was  there,  (at 
Fort  Douglas,)  on  the  19^^  June.  It  had  been,^ 
and  was^  a  common  report  that  we  were  to  be  at- 
taked  about  that  timei.  I  was  iiot  in  the  battle,  1 
*was  in  the  fort.  1  have  nothing  particular  to  say 
about  what  took  place  on  the  19*^  Jurte.  To- 
wards evening  I  saw  Mr.  Semple  and  some  of  his 
Deople  coming  out  of  the  fort  as  I  was  going  in,' 
t)ut  I  did  not  see  the  Half-breeds  till  next  day: 
I  saw  some  of  the  women  from  the  settlement 
come  crying  to  the  fort,  saying  the  Half-breeds' 
were  come.  On  the  next  day  I  saw  a  number  of 
Half-breeds  enter  the  fort,  and  I  believe  that  both 
the  prisoners  were  amongst  them,  but  I  had  no 
Conversation  with  them,  nor  did  I  hear  what  pas-; 
Sed  between  them  and  others  of  our  people.  I 
saw  governor  Semple  next  day  dead ;  at  the  time 
I  saw  his  corpse,  Cuthbert  Grant  was  there; 

Cross-examination  conducted  by  Mr*  Sherwood, 

Corcoran. — All  I  know  about  the  battle  I  have 
told.  It  was  not  two  months  before,  that  I  was? 
at  Qui  Appelle;  it  was  in  May  that  I  was  there. 
iThe  fort  on  River  Qui  Appelle  is  about  four  hun- 
dred miles  from  Fort  Douglas.  I  am  a  servant  icf 
the  Hudson's  Bay  Company,  and  am  now  in  my 
Seventh  year.  I  was  riot  at  Fort  Gibraltar  when 
it  was  taken,  but  I  know  that  it  was  taken.  I  saW 
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llie  materials  of  it  at 'oil r  for  t^  they  were  rafted 
down  to  it. 

Mr,  Sherwood, — When  Cuthbert  Grant  said  at 
Qui  Appelle  that  he  was  going,  or  would  go,  and 
visit  Mr.  Robertson,  did  he  not  say  what  he  was 
going  for,  that  they  were  going  to  try  and  get 
their  fort  ? 

Corcoran, — I  did  not  hear  him  say  what  he  was 
going  for. 

Mr,  Sherwood, — Did  you  not  understand  at  the 
fort  at  Qui  Appelle,  that  it  was  for  that  purpose 
they  were  going  to  visit  Mr.  Robertson,  though 
Grant  did  not  in  your  hearing  say  so  ? 

Corcoran, — I  did  not  hear  Grant  say  more  thart 
that  he  would  visit  Mr.  Robertson,  and  some  of 
the  Half-breeds  told  me  that  they  were  going 
down  to 'destroy  the  settlement;  indeed  that  was 
the  general  talk, 

Mr,  Sherwood. — That  you  told  us  before,  but  I 
want  you  now  to  answer  my  questions.  You  have 
told  your  own  story  to  the  gentleman  who  exa- 
mined you  just  now,  and  you  answered  all  his 
questions  very  readily;  now,  though  mine  may  not 
be  so  pleasant,  yet  you  nnust  answer  them,  and  we 
want  nothing  else  from  you.  Now  I  ask  you  a- 
gain,  when  Grant  spoke  of  going  to  visit  Mr.  Ro- 
bertson, though  he  did  not  in  your  hearing  say 
that  it  was  about  Fort  Gibraltar  that  he  was  go- 
ing, had  you  not  good  reason  to  believe  that  he 
meant  he  was  going  about  that  ?  Now  answer  that 
question,  just  you  had,  or  you  had  not,  yes,  or  no  } 

Corcoran.-— When  Grant  said  that  he  was  going 
from  River  Qui  Appelle  to  visit  Mr.  Robertson,  I 
suppose  he  had  some  allusion  to   Fort  Gibraltar. 

Mr,  Sherwood, — Very  well,  why  could  you  not 
have  said  so  at  first,  you  must  answer  my  questions, 
however  unwilling  you  may  be. 

Corcoran. — I  am  not  unwilling  at  all,  I  only  waat 
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to  speak  the  truth,  and  I  cannot  tell  what  li** 
meant.  It  was  the  cdmriion  talk  that  Fort  Doug- 
las was  to  be  taken,  and  the  settlement  broke  up^ 
but  I  don't  know  why. 

Mr.  Sherwood. — But  you  know  that  Fort  Gibral- 
tar was  taken,  and  razed  to  the  ground  by  orders 
of  your  governor,  as  you  call  him,  by  a  party  un- 
der the  comrjQand  of  this  Mr.  Robertson 

Corcoran.— No^  I  do  not.  I  did  not  see  it  tak- 
(en,  I  heard  that  it  was  taken,  but  I  do  not  know 
by  whose  orders- 

Mr.  Shenvood.—Dt)\ou  uot  kuow  thatMr.  Sem- 
pie  sent  Mr.  Robertson  to  take  Fort  Gibraltarj 
and  that  Mr.  Robertson  went  and  took  it  ? 

Corcoran,—!  ^  do  not.  I  was  not  there,  and  do 
not  know  that  Mr.  Robertson  went  and  took  it,  nor 
do  I  know  any  thing  about  any  orders  being  given 
by  any  body  to  take  it.  1  only  heard  that  it  was 
taken,  and  I  saw  some  materials  at  our  fort  which 
they  said  were  those  of  Fort  G  ibraltar.  Mr.  Ro- 
bertson is  in  the  service  of  the  Hudson's  Bay  Com- 
pany. I  do  not  know  if  he  was  uoder  Mr.  Sem- 
ple's  orders.  We  alw^ays  considered  him  as  our 
bead,  and  obeyed  him  ;  we  were  under  his  particu- 
lar orders.  When  I  went  to  River  Qui  Appelld 
it  was  under  his  orders.  Mr.  Robertson,  as  well 
as  Mr.  Semple,  was  alwajs  willing  that  any  mer- 
chant should  pass  and  repass,  if  they  did  not  mo- 
lest him.  I  never  heard  that  cannon  were  plant- 
ed on  the  banks  of  the  river  opposite  the  fort,  to 
prevent  the  North  West  people  from  goifig  up 
and  down  the  river.  When  I  was  at  the  fort  at 
Qui  Appelle  I  told  them  that  they  might  pass  and 
'  repass  if  they  went  quietly.  I  ha  ve  heard  that  this 
party  of  Half-breeds  came  to  about  a  day's  march 
from  Fort  Douglas  in  canoes  and  boats.  There 
tvere  cannon  at  !Fort  Douglas,  and  they  were  mount- 
ed on  bits  of  carriages,  but  there  were  none  on  tlm 
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tether,  side  of  the  river.  I  know  nothing  of  two 
trains  of  pemican  being  taken  from  the  North-West 
fort  near  Brandon-house.  I  know  some  was  taken, 
and  carried  to  Fort  Douglas.  I  know  there  was 
a  good  parcel,  but  I  do  not  know  hbw  much.  I 
do  not  know  if  there  were  live  or  six  hundred 
bags.  There  was  enough  to  last  some  hundred 
ipeople  some  time ;  there  was  a  good  quantity. 

MERRE  CHRISOLOGUE  PAMBRUN,  Sworn, 
Examined  by  the  Aitorney -General, 

Mr.  Pdmbrtm.—l  had  been  for  some  trme  under 
fee  orders  of  Mr.  Semple,  and  on  the  12*'^  Aprils 
1816,  I  left  Fori  Douglas  nnder  his  directions,  id 
go  to  the  Hudson's  Bay  Company's  house  on  Ri- 
Ver  Qui  Appelle.  I  set  out  with  as  much  provi- 
sion as  would  last  us  six  days,  when  we  would  get 
to  Brandon-house,  where,  according  to  my  ihstruc* 
lions,  I  was  to  go  first,  and  from  thence,  if  pru- 
dent, to  the  Hudson's  Bay  post,  (where  I  after- 
Wards  did  go,)  at  Qui  Appelle.  On  the  first  of 
May,  I  left  Qui  Appelle,  with  five  boat-loads  of 
pemican  and  furs.  As^  we  wqre  going  down  the 
river,  on  the  o^^^  May,  near  the  grand  rapids,  I 
made  the  shore  in  a  boat,  and  a  party  of  armed 
Half-breeds  immediately  came  and  surrounded 
»ie,  and  forced  me  to  give  up  the  boats,  and  the 
furs,  and  pemican.  The  pemican  was  landed,  and 
the  boats  taken  across  the  river.  I  was  kept  a 
prisoner  for  five  days.  Cuthbert  Grant,  Peter 
Pangman,  Thomas  M'Kay,  were  of  the  party 
who  made  me  a  prisoner.  Boucher  was  not,  and 
I  do  not  know  whether  Paul  Brown  was  or  was 
not.  I  was  taken  back  to  River  Qui  Appelle,  to - 
the  North-West  Company's  post,  and  there  I  saw 


the  pKisoner,  Paul  Brown,  hui  not  Boucher.  I  wa$ 
kept  there  five  days.  Mr.  Alexander  M'Donell 
was  in  command  at  this  station,  and  I  asked  him 
yvhy  I  had  been  made  a  prisoner,  or  bj  whose  or- 
ders 1  had  been  arrested,  and  he  said  it  was  by 
his  own.  There  were  about  forty  or  fifty  Half- 
breeds  at  this  fort.  Cuthbert  Grant  frequently 
said  they  were  going  to  destroy  the  settlement,, 
and  I  was  told,  Mr.  M'Donell  said,  the  business  of 
the  year  before  was  a  trifle  to  what  this  should  be, 
Cuthbert  Grant  frequently  talked  with  the  Half- 
breeds  about  going,  and  they  sung  war-songs,  aa 
if  they  were  going  to  battle.  On  the  12^^,  I  left 
Qui  Appelle.  We  drifted  down  to  the  place 
where  I  had  before  been  stopped,  and  the  pemi- 
can>  which  had  been  landed  from  our  boats,  was 
re>-embarked  by  the  North-West  people.  When 
we  got  to  the  forks  of  the  River  Qui  Appelle,  we 
encamped.  The  people  who  were  taken  with  me 
had  been  hberated  some  time  before,  atid  had  gone 
away,  but  I  had  been  kept  a  prisoner.  The  next 
morning  after  \^e  had  encamped,  that  is,  the  peo- 
ple in  the  two  boats  which  went  with  Mr.  M'Do- 
nell, a  number  of  Indians,  who  were  in  camp  at 
some  distance,  were  sent  for,  and  they  came,  and 
went  into  Mr.  M'Donell's  tent,  who  make  a  speech 
to  them ;  a  party  went  also  on  horseback  from 
Fort  Qui  Appelle  armed,  but  I  was  in  one  of  the 
boats  with  Mr.  M'Donell.  In  going  down  the  ri- 
ver, they  talked  freely  of  breaking  up  the  settle- 
ment, and  taking  Fort  Douglas,  and  the  people 
frequently  told  me  that  Mr.  M'Donell  had  said, 
the  business  of  the  year  before  had  been  nothing^ 
to  what  this  would  be.  Mr.  M'Donell's  speech  to 
the  Indians  was  to  this  effect.  "  My  friends  and 
"  relations,  I  address  you  bashfully,  for  I  have  not 
"  a  pipe  of  tobacco  to  give  you.  All  our  good& 
have  been  taken  by  the  English,  but  we  are  notv 
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"  upon  a  patty  to  drive  them  away.    Thosfe  peo- 
pie  have  been  spoiling  your  lands,  which  belong 
^'  to  you,  and  the  Half-breeds,  and  to  which  they 
"  have  no  right.    They  have  been  driving  away 
"  the  buffalo,  and  that  they  (the  Indians,)  would 
"  soon  be  poor  and  miserable^  if  they  (the  Ehg- 
"  lish,)  staid ;  but  that  they  (this  party)  would 
drive  them  away  if  th6  Indians  did  not,  fot-  that 
the  North-West  and  the  Half-breeds  were  one  ; 
"  that  if  he  atid  some  of  his  young  men  would 
«  join  — 

Chief  Justice.'"U  who  would  join  with  his  young 
men? 

Mr.  Pambruh. — A  chief  who  \va^  present,  be- 
longing to  the  Saulteux  tribe.  He  said,  that  if 
^'  sottie  of  the  young  merl  would  join  he  should  be 
"  glad."  Pangman  and  one  Primeau  acted  as  in- 
terpreters. Mr.  M'Donell  spoke  in  French.  The 
thief  said,  "  that  he  kriew  nothing  about  it,  and 

should  not  go  himself;  if  some  of  the  young  meri 

went,  it  was  nothing  to  him."  Mr.  M'Donell 
then  said,  "  well,  it  is  no  matter,  we  are  deter- 
"  mined  to  drive  them  away,  and  if  they  make  any 

resistance,  your  lands  shall  be  drenched  with 
"  their  blood."  This  harangue  was  made  on  the 
iS^*^  or  14^^  May,  £lnd  was  dehvered  by  Mr. 
M'Donell  in  French.  I  know  that  the  prisoner 
Paul  Brown  was  of  the  party.  The  next  morning, 
the  Indians  Went  away,  and  the  party  drifted 
down  the  Assiniboin  River  to  the  grand  rapids; 
From  there,  about  thirty  started,  abaong  whom 
Were  Mi*.  M'Donell,  Cuthbert  Grant,  and  a  num- 
ber of  Half-breeds*  I  did  not  see  Seraphim  La- 
Hiarre  ^mong  thfem.  I  was  left  behind  and  still  a 
prisoner,  but  in  the  the  everting  a  spare  horse 
was  brought  by  Mr.  Fraser  and  one  Taupier,  for 
toe,  and  I  accompanied  them  on  horseback  to  the 
Korth- West  fort,  near  Brandon-house*   When  I 
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approachedf,  I  saw  ^  croud  assembled  about  th& 
gate.  I  suppose  there  w.ere  from  forty  to  fifty 
persons  assembled.  Their  arms  were  down  by 
the  gate,  and  as  I  entered  it,  a  number  of  them 
presented  their  guns  at  me,  making  use  of  insult- 
ing language.  I  complained  to  Mr,  M'Doneil  of 
this  treatment,  and  ask^d  him  if  it  was  by  his  or- 
ders, and  he  said  he  would  speak  to  them  about 
it,  but  I  do  not  think  he  ever  did.  In  the  course 
of  theiiight  I  saw  some  property  that  was  brought 
away  from  our  fort  at  Brandon-house.  I  saw  to- 
bacco and  carpenter's  tools,  and  other  things.  I 
wished  very  oiuch  to  go  over  to  see  a  Mr.  Peter 
Fidler,  who  had  charge  at  Brandon-house.  I 
found  that  he  was  not  at  the  fort,  but  having  been 
turned  out,  was  encamped  in  a  tent  completely 
without  the  fort.  Besides  tobacco,  carpenters'' 
tools,  &c.  there  were  some  furs  also  brought  front 
Brandon-house.  The  tobacco  which  had  been 
brought  was  divided  the  next  day  amongst  these 
men;  the  Half-breeds.  About  the  24^^  or  25*^ 
May,  the  party  was  separated  into  smaller  divi-- 
sions,  and  chiefs  appointed.  The  property  was 
embarked,  and  the  whole  set  off  to  go  to  Portage 
des  Prairies;  a  part  went  by  water,  but  the  Half- 
breeds  generally  went  by  land,  on  horseback. 
Having  arrived  at  Portage  des  Prairies,  the  whole 
of  the  pemican  and  packs  was  landed  and  formed 
into  a  sort  of  breastwork  or  fortification,  having 
two  small  brass  swivels  there,  which  the  year  be- 
fore had  been  taken  from  the  stores  of  the  settle- 
ment. On  the  morning  of  the  17^^  June,  being  at 
Portage  des  Prairies  still,  which  is  about  sixty 
miles  from  the  settlement,  the  Half-breeds  njiount- 
ed  their  horses,  and  set  off  for  it;  they  were  arm- 
ed with  guns,  pistols,  lances,  and  bows  and  arrows. 
Cuthbert  Grant  was  with  them,  Antoine  Hoole, 
Thomas  M'Kay,  the  prisbner  Brpwn,  and  I  alsa 
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saw  Boucher.  I  remained  behind;  so  did  Mr.  A- 
l^xander  M'©onell,  Allen  M'Donell,  John  Sive- 
right,  Seraphim  Lamarre,  and  I  also  saw  Fraser 
there,  and  about  thirty  to  forty  men  staid  to  help 
to  guard  the  pemican.  The  object  of  this  expedi- 
tion was  to  take  Fort  Douglas,  anc^  break  up  the 
settlement.  If  the  settlers  took  to  the  fort  for  pro- 
tection, then  the  whole  were  to  be  starved  out. 
The  fort  was  to  be  watched  strictly  at  all  times, 
and  if  any  of  them  went  out  to  fish,  or  to  get  wa- 
ter, they  were  to  be  shot,  if  they  could  not  be  tak- 
en prisoners.  I  certainly  had,  from  all  I  heard, 
very  serious  apprehensions  for  my  friends.  I  do 
not  remember  that  Cuthbert  Grant  said  any  thing 
particular  on  the  morning  he  went  away.  On  the 
20^\  a  messenger  arrived  from  Cuthbert  Grant. 
When  Mr.  M'DoneJl  saw  him  approach,  he  went 
out  and  spoke  with  him,  and  presently  gave  three 
cheers.  Upon  this  the  other  gentlemen  asked 
what  was  the  news.  Mr.  M'Donell  said,  in  French, 
it  was  good;  twenty  two  English  are  killed,  and 
among  them  Semple  and  five  of  his  officers.  He 
then  announced  it  to  the  people,  and  said  in  French, 
^'  Sacre  nom,  de  Dieu^  bonnes  nouvelles^  vrngt-dcMX 
"  Anglois  de  tues.^''  The  gentlemen  present  all 
shouted  with  joy,  especially  Lamarre,  M'Donell, 
and  Siveright.  Pangman,  commonly  called  Boston- 
nois,  enquired  whether  there  were  any  killed  upon 
their  side ;  it  was  answered,  that  one  had  been, 
and  on  hearing  who  it  was,  he  said  it  was  his  cou- 
sir?,  and  then  exclamed  ;  "  my  cousin  is  killed  and 
!  will  be  revenged,  the  affair  shall  not  end  here, 
"  they  shall  all  be  killed,  for  so  long  as  these  Eng- 
lish  are  let  go  out  of  the  river,  they  always  will 
be  coming  back,  as  they  had  done  last  year," 
and  he  also  said  that,  there  should  not  be  one  of 
"  them  allowed  to  go  out  of  the  river,  for  so  long 
"  as  they  were  permitted  to  go  out,  they  would  al- 
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"  ways  cause  a  disturbance  and  mlsehief/'  Upon 
this,  two  men,  named  Latour  and  Montour,  were 
ordered  to  get  horses,  and  immediately  despatch- 
ed on  horseback  to  the  Red  River,  with  directions, 
to  detain  all  the  settlers  till  Alexander  M'Donell 
should  arrive.  We  then  pursued  our  journey  by 
land  towards  the  fort,  to  within  about  thirty  miles 
pf  it,  and  the  remainder  of  the  way  I  went  by  wa- 
ter. When  I  arrived  at  Fort  Douglas,  I  found  all 
pur  people  were  gone.  I  met  none  of  them  there 
at  all,  the  fort  and  property  were  in  the  possession 
pf  the  Half-breeds,  the  same  Half-breeds  as  I  had 
before  seen  start  for  Fort  Douglas.  Grant  was 
there,  and  a  number  of  those  I  h^ve  before  men- 
tioned ;  they  were  in  fact  the  party  who  had  gone 
down  on  horseback  with  the  carts  from  Portage 
.des  Prairies.  Brown  and  Boucher,  the  two  pri- 
soners at  the  biar,  were  there ;  they  were  altoge- 
ther about  forty-five  in  the  fort,  and  not  at  the  setr 
tlemept.  Mr.  M'Donell  had  arrived  fifteen  hour^ 
before  me.  The  day  after,  I  asked  Mr.  M'Donell 
to  let  me  go  to  the  spot  where  the  accident  had 
pccurred,  which  he  did,  and  I  went  by  myself 

Attorney-General — Were  Mr.  M'Kenzie  and  Mr. 
M'Leod  at  Fort  Douglas  at  this  time.^ 

Mr.  Pambrun—^o^  they  did  npt  arrive  till  the 
24*^  June.  I  heard  Cuthbert  Grant,  Antoine 
Hoole,  and  others,  speak  together  of  what  they 
had  done,  they  spoke  it  among  themselves,  boast- 
ing of  it;  one  said  that  he  had  killed  one,  and  some 
that  they  had  killed  two,  and  so  on,  but  they  ge- 
nerally boasted  of  their  feats.  I  heard  Cuthbert 
Grant  say,  that  he  had  fired  upon  Mr.  Semple, 
and  upon  M'Lean.  The  general  account  of  the 
Half-breeds  was,  that  Grant  was  a  brave  man,  and 
bad  conducted  himself  well  in  the  engagement. 
They  did  not  seem  to  be  sorry  for,  or  hide,  what 
they  had  done. 
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JiUorney-Gemral-^DiA  you  see  the  place  where 
anj  of  these  persons  were  buried  ? 

Mr,  Pdmbrun. — Yps,  I  did;  the  limbs  of  thfe 
porsons  who  had  been  killed,  were  out  of  the 
ground,  and  many  of  their  bodies  in  a  mangled 
condition.  I  was  afterwards  sent  to  Fort  Wilhara. 
I  was  not  there  considered  as  a  prisoner.  I  was  al- 
lowed to  go  in  three  or  four  days. 

Chief  Justice. — Before  he  goes  any  farther,  will 
you  let  him  relate  the  names  of  those  whom  he 
found  at  Fort  Douglas,  upon  his  arrival  there;  I 
inean  those  whoiii  he  saw  start  from  Portage  des 
Prairies. 

Mr.  PamSm/.— -There  were  of  the  Half-breeds, 
Cuthbert  Grant,  Antoine  Hoole,  Thomas  M'Kay, 
Louis  Laeerte,  Alexander  Fraser,  Francois  Des- 
-champs,  Le  Gros  Tete,  Andre  Traquen,  Alexan- 
der Tookey,  Tookey  his  brother,  Moustouche, 
Mauellet)  and  several  I  do  not  recollect ;  of  Cana- 
dians there  were  Frangois  Deschamps  the  elder, 
who  went  by  water,  Boucher,  Lavigne,  and  Louis 
Morain.  Boucher  went  down  to  Fort  William  in 
the  same  canoe  that  I  did.  He  freely  admitted 
that  he  had  been  in  the  battle.  He  told  me  that 
he  had  acted  comme  ambassadeur,  and  was  the  first 
man  who  had  spoke  to  governor  Semple.  In  the 
canoes  that  went  with  us  to  Fort  William  were  the 
furs,  which  had  been  taken  from  me  when  I  was 
taken  to  the  North-West  post  on  River  Qui  Ap- 
pelle. 

Cross-examination  conducted  by  Mr.  Shenvood. 

Mr.  Pambrun. — The  Bois-brules  are  the  bas- 
tard children,  either  of  French  or  English  fathers, 
by  Indian  women;  they  are  the  offspring  of  white 
men  by  Indian  women ;  some  of  them  I  know  have 
been  sent  to  Lower  Canada,  and  received  their 
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education  at  Montreal  and  Quebec.  I  do  no| 
think  thej  consider  themselves  as  white  men,  or 
that  they  are  so  considered  by  white  men,  nor  do 
they  consider  themselves  as  only  on  a  footing  with 
the  Indians;  they  are  employed  in  all  capacities, 
as  clerks,  interpreters,  and  engages.  I  know  that 
Assiniboin,  a  Half-breed,  was  one  who  went  down 
on  horseback.  I  know  a  person  named  Hamelin 
\^ho  was  there,  but  I  do  not  know  that  they  are 
now  in  the  service  of  the  Hudson's  Bay  Company, 
They  call  the  people  engaged  in  the  service  of 
the  Hudson's  Bay  Company,  the  English,  and  they 
call  me  an  Enghshman,  but  I  am  a  Canadian,  they 
call  me  so  from  opposition  to  the  English  settlers. 
Mr.  Alexander  M'Donell  is  one  of  the  partners  of 
the  North- West  Company,  as  I  have  always  un- 
derstood. I  never  took  Bostonnois  Pangman  pri- 
soner, but  he  was  taken  by  some  of  the  Hudson's 
Bay  people  before  I  was  taken.  I  do  know  that 
Fort  Gibraltar  was  once  in  possession  of  the  North- 
West  Company.  As  I  was  going  to  Fort  des 
Prairies,  I  saw  it  in  their  possession,  and  in  going 
up  again,  I  saw  it  in  possession  of  the  Hudson's 
Bay  people.  The  fort  was  taken,  but  not  taken 
away,  for  I  found  some  of  the  Hudson's  Bay  pea- 
pie  there.  I  do  not  know  that  the  Hudson's  Bay 
people  have  an  exclusive  right  to  that  country,  and 
to  erect  trading  posts  therein.  I  know  the  late 
governor  Semple  and  his  hand-writing ;  this  letter 
of  the  23^  March,  addressed  to  Alexander  M'Do- 
nell, and  this  of  the  14*^  May,  also  addressed  to. 
him,  are  Mr.  Semple's  hand-writing. 
Mr,  Sherwood. — I  move  they  be  read. 

The  two  following  letters  were  then  read. 


153 


-   1.  M-DOKELL,  Esquire, 
Qui  Appellcj 

Brandon,  23d  March,  1816, 

Sir, 

I  enclose  to  you  a  letter  from  Mr.  Robertson,  which  i 
|iave  perused,  and  wiiich  liappily  requires  no  corament.  I  sus- 
pect that  your  associates  have  mistaken  my  character.  Remem- 
her  what  I  now  say  to  you.  Should  you,  or  your  Indian  or 
Black-breed  allies,  attempt  any  violence  against  the  Hudson's 
Bay  Company  at  Qui  Appelle  or  elsewhere,  the  consequences  to 
jourseives  will  be  terrible. 

I  am,  Sir, 

Yours,  &;c. 

(Signed)  ROBt.  SEMPLE, 


A.  M'DONELL,  Esquire, 

Fort  Douglas,  14th  May,  1816. 

Sir, 

I  take  the  opportunity  of  Mr.  Seraphinq  Laraarre's  return 
towards  Qui  Appelle,  to  acknowledge  receipt  of  your  letter  of 
the  5tb  instant. 

The  idea  of  Mr.  Robertson  niaking  a  journey  of  120  miles, 
for  the  purpose  of  a  conversation  with  you,  appears  to  me  wholly 
inadmissible,  when  the  sagie  purpose  may  be  just  as  effectually 
answered  at  the  first  point,  or  at  either  of  the  Forks.  Still  less 
^:an  I  think  of  delegating  full  powers  to  any  man  to  form  defini- 
tive arrangements,  when  I  myself  am  on  the  spot,  and  must  a- 
lone  be  answerable  for  them,  both  to  friends  and  enemies. 

In  the  mean  time,  my  wish  for  general  tranquility  will  ever 
remain  unchanged.  I  am  satisfied  with  the  proofs  which  remain 
in  our  hands,  and  seek  no  more.  Should  you  be  unwilling  to 
meet  me  here,  1  leaye  it  to  yourself  to  appoint  a  spot  at  a  mo- 
derate distance  from  the  Forks  for  a  conference.  Whatever 
place  you  may  adopt,  I  repeat  that  your  person  and  property 
ghall  be  considered  sacred,  unless  you  commence  acts  of-  hosti- 
lity. Should  you,  however,  have  occasion  again  to  write  to  me, 
.it  will  be  perfectly  unnecessary  to  talk  of  your  means  of  retalia- 
tion. I  also,  should  I  be  compelled  to  it,  have  my  schemes  of 
farther  and  still  farther  retaliation,  the  shock  of  which,  if  I  mis- 
lake  not,  should  be  felt  from  Athabasca  to  Montreal. 
I  am,  Sir, 

Yours,  kc. 

(Signed)  ROBt.  SEMPLE. 
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Mr,  PamBrun.- — I  do  not  know  where  Athabas* 
ea  is.  I  have  been  informed  that  it  is  far  north,  and 
^hat  trade  is  carried  on  there  by  both  companies. 
It  is  far  north  I  believe  of  Red  River.  The  party 
that  went  down  to  Red  River  set  off  to  go,  a  part 
by  land  and  a  part  by  water,  and  each  party  had 
pemican  with  them ;  those  that  went  by  land  took 
it  in  carts,  and  those  that  went  by  water  took  it  in 
canoes.  Portage  des  Prairies  is  about  sixty  miles 
from  Fort  Douglas.  I  do  not  consider  that  it 
would  have  been  unsafe  for  this  party  to  have 
gone  by  water,  and  have  passed  Fort  Douglas,  if 
they  had  not  committed  depredations. 

JUr,  Sherwood,— l)o  you  not  know,  Sir,  that  they 
had  been  robbed  before ;  if  not  by  you,  dp  you 
not  know  that  their  pemican  had  been  taken  from 
them  by  some  of  your  people  ? 

Mr.  Pambrum.—\  was  never  the  robber  of  the 
North- West  Company,  nor  do  I  know  that  tbey 
were  robbed.    I  know  that  they  robbed  me, 

Mr,  Sherwood, — Did  they  not  at  that  very  time 
tell  you,  that  what  they  did  to  ?/ow  was  in  retalia- 
tion for  similar  conduct  on  the  part  of  Colin  Ro- 
bertson to  them  ?  don't  be  ?ingry.  I  did  not  charge 
you  with  being  a  robber. 

Mr,  Pamirwm.r—Alexander  M'Donell  told  me, 
when  I  asked  by  whose  authority  I  was  taken, 
that  it  was  by  his,  and  that  it  was  in  retaliation 
for  what  Colin  Robertson  had  done,  that  I  was 
robbed,  and  that  he  would  starve  the  colonists  and 
the  Hudson's  Bay  Company's  servants,  and  force 
them  to  surrender. 

Mr,  Sherwood, -r-Ho  you  think  that  the  Hudson's 
Bay  Company  would  have  done  the  same  if  such 
a  daring  outrage  had  been  committed  on  them,  as 
these  people  had  perpetrated  at  Fort  Gibraltar  ? 
If  Fort  Douglas  had  been  razed  to  the  grourid,  all 
the  property  of  my  Lord  Selkirk  and  the  company 
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sent  away,  do  you  not  think  they  would  retaliate 
in  the  same  way  ? 

.Mr,  Pambrm.—^o^  I  do  not,  for  it  never  was 
their  disposition  to  kill  any  body. 

Mr,  Sherwood. — Indeed  !  did  yoti  never  hear  of 
any  body  being  killed  by  them  in  affrays  that  have 
taken  place? 

Mr.  Pambrun,—No^  I  have  not,  nor  do  I  be- 
lieve they  would. 

Mr.  Sherwood. — May  I  ask  you,  Sir,  on  what 
you  found  your  opinion  of  their  humanity  ? 

Mr.  Pambrun.—l  found  my  opinion  on  this,  that 
if  they  had  wished  to  kill,  they  might,  but  they 
never  have,  and  that  is  why  I  believe  they  never 
>vill. 

Mr.  Sherwood. — That  is  your  opinion.  I  h?ippen 
to  have  a  different  one,  and  so  have  many  other 
people.  Have  you  any  other  reason.  Sir,  than 
because  you  do  not  happen  to  know  of  their  taking 
jhe  life  — : — 

Chief  Justice. — What  has  this  to  do  with  the  case 
|3efore  us  ?  Either  examine  the  Witness  to  the 
case,  or  be  silent. 

Mr,  SAcTOOOc?.-Whenever  your  Lordship  pleases, 
it  is  my  duty  to  bow,  and  I  certainly  shall,  but  if 
permitted  to  pursue  my  own  course,  I  shall  put 
that  question  to  Mr.  Pambrun. 

Chief  Justice.— Well  then,  silence  now. 

Mr,  Sherwood  sat  down. 

Mr,  Sherwood^  (rising,')— Dogs  your  Lordship 
prohibit  my  cross-examining  this  witness  farther  .^^ 

Chief  Justice. — I  have  no  wish  to  stop  you  in 
your  cross-examination,  if  you  conduct  it  regularly; 
none  at  all. 

Mr.  Sherwood. — What  did  you  s^y  to  Mr. 
M'Donell,  upon  fir^t  seeing  him  at  the  fort  at  Qui 
Appelle  River  Tell  what  passed  at  that  time,  the 
whole  that  passed. 
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Mr.  Pamhrun.~l  asked  him  by  whose  authority 
Cuthbert  Grant  had  taken  me  prisoner,  and  took 
mj  property,  or  the  property  I  was  in  charge  of, 
from  me,  and  he  said  it  was  by  his  orders,  and 
that  it  was  done  by  way  of  retahation  for  Fort 
Gibraltar  having  been  taken  by  Mr.  Robertson, 
and  that  he  woidd  make  the  settlers  and  servants 
of  the  company  surrender,  or  he  would  starve 
them  out,  this  is  all  I  recollect  to  have  passed. 

Mr.  Sherwood. — What,  Sir,  did  Cuthbert  Grant 
say  to  you  relative  to  his  own  share  in  the  affair 
of  the  19th  June.'^  You  have  told  us  that  the  ge- 
lieral  report  was  that  he  was  a  brave  man,  and 
conducted  himself  well  on  that  day,  and  you  also 
told  us  of  something  that  he  himself  said ;  tell  us 
that  again,  will  you  ? 

Mr.  Painbrun. — Mr.  Grant  told  me  that  he  had 
fired  upon  Mr.  Semple,  and  had  shot  him.  It  was 
not  in  confidence  that  he  said  this  to  me,  it  was  in 
a  general  conversatioj).  He  said  that  he  had  fehot 
Mr.  Semple,  and  had  fired  on  Mr.  M'Lean.  I 
never  received  any  orders  from  Mr.  Semple,  or 
Mr.  M'Lean,  to  molest  or  interfere  with  the  Nortb- 
West  Company's  people,  but,  on  the  contrary,  our 
orders  at  all  times  were  to  do  them  no  violence, 
arid  not  to  interfere  with  them  at  all. 

Mr.  Sherwood. — It  is  a  great  pity  they  were  not 
more  generally  obeyed  by  his  servants,  if  thos© 
were  his  orders. 

Re-examined  by  the  Jlttorney-General. 

Attorney-General.—l^h^i  were  your  orders^  Sir, 
(for  I  believe  you  received  particular  ones,)  from 
Mr.  Semple,  when  you  started  from  Fort  Douglas 
to  go  to  Brandon-house,  and  thence,  according  to 
information  you  might  obtain  there,  to  the  Hud- 
son's Bay  post  on  River  Qui  Appelle  } 
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Mr.  Pambrun.-\  went  under  orders  from  govern- 
or Scrapie  to  be  peaceable,  and  to  avoid  every 
thing  like  hostilitj,  unless  I  was  attacked.  My 
instructions  were  contained  in  a  letter  in  these 
words,  "  Mr.  Pambrun,  Sir,  Having"  (Jlir.  Pam- 
brun/s  repeating  the  letter  was  objected  to  by]  Mr. 
Sherivood^  and  Mr,  Pambrun  was  directed  by  the 
Court  not  to  repeat  it.^  That  was  the  general  na- 
ture of  my  instructions,  I  was  to  go  to  Brandon- 
house  and  thence  to  Qui  Appeile,  peaceably,  if 
they  would  let  me  go,  and  I  went  peaceably,  tilt 
I  was  stopped  and  robbed  of  the  property. 

Aitorney-GeneraL'-- — I  will  not  ask  you,  Sir, 
whether  you  know  of  the  Hudson's  Bay  Company 
ever  having  taken  the  lives  of  one  and  twenty  per- 
sons at  one  time,  but  I  will  ask  you.  Sir,  do  you 
know,  or  did  you  ever  hear,  of  a  single  life  having 
been  taken  by  them  ?  ■  * 

Mr,  Pambrun.~\  do  not  know  of  any  life  having 
been  taken,  nor  did  I  ever  hear  of  any  one  losing 
his  life  by  them. 

Mr,  Sherwood. — I  must  ask  you.  Sir,  before 
this  unhappy  affair,  (in  which  we  are  now  endea- 
vouring to  see  who  are  the  murderers,  or  who  are 
to  blame,)  do  you  know  of  the  North-West 
Company  having  taken  the  lives  of  one  and  twenty 
or  of  one  person  ?  Do  you,  before  this  time,  know 
of  any  case  ? 

Mr,  Pambrun.-^-l  know  of  none  before  this,  on 
the  part  of  the  North  West  Company.  1  have  been 
told  that  there  — — 

Mr,  Sherwood. — Vie  do  not  want  what  you  ivas 
(old.  I  have  been  told  very  different  to  what  you 
have  been,  but  that  is  of  no  consequence  here. 
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J^REDERICK  DAMIEN  HEtJilTER,  Swdm^ 

Examined  hy  the  Attorney-Generat 

Mr,  tieurttr,--!  was  not  present  at  Fort  Doug'- 
lals  on  the  19th  June,  in  the  year  1816.  I  came' 
down  there  about  eight  days  after  with  a  partner 
of  the  North  West  Company,  a  Mr.  Archibalci 
Norman  M'Leod,  and  we  found  it  in  possessiofji  of 
Mr.  Alexander  M'Doneil,  and  some  Half-breeds, 
Mr.  Alexander  M'Doneil  is  a  partner  also  in  the: 
North  West  Company.  I  was  at  that  time  in  their 
service  as  a  clerk.  Cuthbert  Grant  was  there^ 
and  I  also  saw  Fran5ois  Firmin  Boucher,  one  of 
the  prisoners,  there.  I  heard  of  what  had  passed 
on  the  i9th  June,  and  I  visited  the  field  of  battle, 
in  company  with  the  persons  who  were  there. — - 
Cuthbert  Grant,^  Alexander  Fraser,  Desehaoipsr 
the  father,  and  two  sons,  Joseph  called  Gros  Tefe, 
tvere  of  the  party  who  went,  and  Joseph  Deschamps^ 
related  the  particulars  of  how  they  shot  the  peo- 
ple; The  observations  were  not  made  to  me^  but 
to  some  of  the  partners  of  the  North  West  Com- 
pany who  went  with  us.  He  related  particularly 
how  they  shot  th^  people  who  came  with  Mr. 
Semplfe.  I  did  not  hear  Cuthbert  Grant  say  any 
thing ;  it  Was  young  Deschamps  that  I  heard  re- 
late the  particulars.  I  was  present  when  thei 
speech  Was  made  to  the  Half-breeds  by  a  partner 
of  the  North  West  Company,  Mr.  Archibald  Nor- 
man M'Leod,  but  I  do  not  know  that  any  thing 
Was  answered  by  Grant,  or  by  Boucher* 

Cross-examination  conducted  by  Mr^  Sherwoodi 

Mr.  Heurter, — I  am  hot  in  the  service  of  the 
Hudson's  Bay  Company,  nor  of  the  Earl  of  Sel* 
kirk,  nor  have  I  been. 
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JOHN  PRITCHARD,  Swdrn. 

Examined  by  the  Attorney 'General. 

Mr,  Pritchard. — In  May^  1816^  I  was  living  at 
Red  River,  and  in  that  month  and  long  before^ 
from  the  Indians  and  freemen  who  lived  in  our 
neighbourhood,  I  heard  of  its  being  intended  ict 
attack  us.  I  heard  this  as  early  as  March,  and  ill 
May  and<  June  the  report  became  general.  In 
consequence  of  this  information,  we  were  con-* 
stantly  upon  thq  look-out,  day  and  nighty  a  watch 
was  kept  for  the  express  purpose  of  giving  the 
earliest  notice  of  their  approach.  On  the  evening 
of  the  19th  June,  I  had  been  up  stairs  in  my  own 
room,  and  about  six  o'clock,  I  heard  the  boy  at 
the  watch-house,  give  the  alarm  that  the  Half* 
breeds  were  coming.  A  few  of  us,  among  w^hottl 
was  the  governor,  there  were  perhaps  six  alto** 
gether,  looked  through  a  spy-glass,  from  a  place 
that  had  been  used  as  a  stable^  and  we  distinctly 
saw  some  armed  persons  going  along  the  plains* 
Shortly  after,  1  heard  the  same  boy  call  out,  '^that 
*'  the  party  on  horseback  were  marching  to  the 
"  settlersJ'  About  twenty  of  us,  in  obedience  to 
the  governor,  who  said,  we  must  go  and  see 
"  what  these  people  are,"  took  our  arms.  He  would 
<^nly  let  about  twenty  go,  at  least  he  told  about 
twenty  to  follow  him— to  come  with  him ;  there 
was,  however,  some  confusion  at  the  time,  and  I 
believe  a  few  more  than  twenty  accompanied  us* 
Having  proceeded  about  half  a  mile  towards  the 
settlement,  we  saw,  behind  a  point  of  wood  which 
goes  down  to  the  river,  that  the  party  encreased 
very  much.  Mr.  Semple,  therefore,  sent  one  of 
the  people,  (Mr.  Bourke,)  to  the  fort,  for  a  piece 
of  cannon,  and  as  many  men  as  Mr.  M'Donell 
could  spare.    Mr.  Bourke,  however,  not  returning 
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feobri,  Mr.  Semple  said,  "  gentlemen,  we  had  beU 
"  ter  go  oh,"  and  we  accordingly  proceeded.  VVe 
had  not  gone  far  before  the  Haif-breeds  returned 
towards  us,'and  thej  divided  into  two  parties,  ^nd 
surrounded  us  in  the  shape  of  a  half-mcfon  or  half 
circle. 

Attorhey-GeneraL—DvA  you  meet  any  people  iri 
your  way  ? 

Mr,  Pritchard.--^Yes^  we  met  a  number  of  the 
settlers,  crying  and  speaking  in  the  Gaslic  language, 
which  I  do  not  understand,  and  they  went  on  to 
the  fort.  The  party  on  horseback  had  got  pretty 
near  to  us,  so  that  we  could  discover  that  they 
were  pointed  and  disguised  in  the  most  hideous  ! 
manner  ;  upon  this,  as  we  were  retreating,  Bou- 
cher advanced,  waving  his  hand,  riding  up  to  us,  i 
And  calling  out  in  broken  English,  what  do  you 
*' want,  what  do  you  want.^"-  Governor  Semple 
said,  "  what  do  you  want  ; 

Chief  Justice.' — Do  not  go  on  quite  so  fast.  It 
appears  to  me  that  this  evidence  about  the  settlers, 
and  their  retreating,  is  in  direct  ^ntradiction  to  -l 
what  we  have  before  heard  from  Michael  Heden 
and  others. 

k^ttorney-General. — Mr.  Pritchard,  my  Lord,  will 
relate  that  part  again,  and,  I  believe,  your  Lord- 
ship will  tiot  find  any  variance.  It  is,  I  think,  no- 
thing more  than  that  Mr.  Pritchard  does  not  use 
exactly  the  same  words  as  the  other  witnesses.  \ 

Mr,  Pritchard, — Mr.  Bourke,  not  coming  oh 
with  the  cannon  as  soon  as  he  was  expected,  Mr*  ' 
Semple  directed  the  party  to  proceed  onwards;; 
we  had  not  gone  far  before  we  saw  the  Half-breeds  , 
returning  upon  us.    Upon  observing  that  they  ; 
were  so  numerous,  we  had  extended  our  line,  and  i 
got  more  into  the  open  plain,  as  they  advanced  we 
retreated,  but  they  divided  themselves  into  two 
parties^  and  surrounded  us  in  the  shape  of  a  half* 


m 


ftibon.  Boucher  then  came  out  of  the  rank  of  hi* 
party,  and  advanced  towards  us,  (he  was  on  horse** 
back,)  calling  out  in  broken  English,  "  what  do 
"  jou  want  ?  what  do  you  want  Mr.  Semple 
answered,  "  what  do  you  want  ?"  to  which  Bou- 
cher replied,  "  we  want  our  fort."  Governor  Sem* 
pie  said,  "  well,  go  to  your  fort."  After  that  I 
did  not  hear  any  thing  that  passed,  as  they  were 
(close  together.  I  saw  Mr.  Semple  put  his  hand 
on  Boucher's  gun.  Expecting  an  attack  to  be 
made  instantly,  I  had  not  been  looking  at  govern- 
or Semple  and  Boucher  for  some  time,  but  just 
then  I  happened  to  turn  my  head  that  way,  and 
immediately  I  heard  a  shot,  and  directly  after  a 
general  firing.  I  turned  round  upon  hearing  the 
shot,  and  saw  Mr.  Holte  struggling  as  if  he  was 
shot.  He  was  on  the  ground.  On  seeing  their 
approach,  we  had  extended  our  line  on  the  open 
plains;  this  was  done  by  Mr.  Semple's,  or  some 
other  person's,  directions.  By  extending  our  line, 
I  mean  we  each  took  a  place  at  a  greater  distance 
from  each  other;  we  took  places  as  best  suited 
our  individual  safety.  From  not  seeing  the  firing 
begin,  I  can  not  say  from  whom  it  first  came,  but 
immediately  upon  hearing  the  first  shot,  I  turned 
round  and  saw  lieutenant  Holte  struggling.  A 
fire  was  kept  up  for  several  minutes,  and  I  saw 
several  wounded,  indeed,  in  a  few  minutes,  almost 
all  our  people  were  either  killed  or  wounded.  I 
saw  Sinclair  and  Bruce  fall,  either  wounded  or 
killed,  and  Mr.  M'Lean,  a  little  in  front,  defending 
himself,  but  by  a  second  shot  I  saw  him  fall.  At 
this  time  1  saw  captain  Rogers  getting  up  again, 
but  not  observing  any  of  our  people  standing,  I 
called  out  to  him,  "  Rogers,  for  God's  sake  give 
"  yourself  up,  give  yourself  up."  Captain  Rogers 
ran  towards  them,  calling  out  that  he  surrendered^ 
and  that  he  gave  himself  up,  and  praying  them  ta 


save  his  life.  Thomas  M'Kay,  a  Half-breed,  sfof 
him  through  the  head,  and  another  Half-breed 
ripped  his  belly  open  with  a  knife,  using  the  most 
horrid  imprecations  to  him.  I  did  not  see  Mr^ 
Semple  fall.  I  saw  his"  corpse  the  next  day  at  the 
fort.  When  I  saw  Mr.  Rogers  fall,  I  expected  to 
share  his  fate.  As  there  was  a  Canadian  atnong 
those  who  surrounded  me,  and  who  had  just  made 
an  end  of  my  friend,  I  said,  "  Lavigne,  you  are  a 
Frenchman,  you  are  a  man,  you  are  a  Christian, 
for  God's  sake,  save  my  life,  for  God's  sake,  try 
and  s^ive  it.  I  give  myself  up.  I  am  your  pri- 
"  soner."  M'Kay,  who  was  among  this  partyy 
and  wha  knew  me,  said,  you  littfe  toad,  what 
do  you  do  here  He  spoke  in  French,  and 
called  me,  un  petit  crapaud^  and  asked  what  I  did 
here,  and  I  fully  expected  then  that  I  should  lose 
my  life.  I  again  appealed  to  Lavigne,  and  he 
joined  in  entreating  them  to  spare  me.  I  told 
them  over  and  over  that  I  was  their  prisoner,  that 
I  had  got  something  to  tell  them;  they,  however,^ 
seemed  determined  to  take  my  life.  They  struck 
at  me  with  their  guns,  and  Lavigne  caught  some 
of  the  blows,  and  joined  me  in  entreating  for  my 
safety.  He  told  them  of  my  kindness  on  different 
occasions.  I  remonstrated  that  I  had  thrown  down 
my  arms,  and  was  their  prisoner,  at  their  mercy. 
One  Primeau  wished  to  shoot  me,  he  said  I  had 
formerly  killed  his  brother,  I  begged  him  to  recol- 
lect my  former  kindness  to  him  at  Qui  Appelle^ 
At  length  they  spared  me,  telling  me,  I  was  a  lit- 
tle dog,  and  that  I  had  not  long  to  live,  that  he 
-would  find  me  when  he  came  back.  I  then  went 
to  Frog  Plains  in  charge  of  Boucher.  I  do  not 
know  of  any  conversation  taking  place  on  the  w^ay 
between  us.  In  going  to  the  plains,  I  was  agairi 
threatened  by  one  of  the  party,  and  saved  by 
Boucher,  who  conducted  me  safe  to  the  Frog 


l^laihs.  i  there  met  Cuthbert  Grant,  who  told  md 
that  thej  did  not  expect  to  have  met  us  on  the 
plain,  but  that  their  intention  was  to  have  surprised 
the  colony,  and  thej  would  have  hunted  the  colo- 
nists like  buffalo.  lie  also  told  me  thej  expected 
to  have  got  round  unperceived,  and  at  night  would 
have  surrounded  the  fort,  and  have  shot  every 
one  who  left  it,  but  being  seen,  their  scheme  had 
fceen  destroyed  or  frustrated.  Paul  Brown  ap- 
'  peared  to  be  one  of  this  party.  I  do  not  think  he 
was  armfed.  They  were  all  painted  and  disfigured, 
so  that  I  did  not  know  many.  1  should  not  have 
known  that  Cuthbert  Grant  was  there^  though  I 
knew  him  well,  had  he  not  spoken  to  me.  Grant 
told  me  that  Mr.  Semple  was  not  mortally  wounded 
by  the  shot  he  received,  but  that  his  thigh  was 
broke.  He  said  that  he  spoke  to  Mr.  Semple  a&» 
ler  he  was  wounded,  that  Mr.  Semple  asked  him 
to  get  him  taken  to  the  fort,  and  as  he  was  not 
Jnortally  wounded,  he  thought  he  perhaps  might 
live.  Grant  said  that  he  could  not  take  him  him* 
self,  as  he  had  something  else  to  do,  but  that  he 
Would  send  some  person  to  convey  him  there  on 
whom  he  might  depend,  and  that  he  left  him  in 
the  care  of  a  Canadian,  and  went  away,  but  that 
almost  directly  after  he  had  left  him^  an  Indian^ 
who,  he  said,  was  the  only  rascal  they  had,  came 
Up  and  shot  him  in  the  breast,  and  killed  him  upon 
the  spot. 

Aitorney-Generat—Xs  it  usual  for  the  Half-breeds 
to  paint  themselves '} 

Mr,  Prilchard,—V etj  far  from  it,  it  is  very  tin- 
usual  ;  they  are  accustomed  to  dress  like  Cana- 
dians. I  have  lived  thirteen  years  in  the  Indian 
country,  and  1  never  saw  the  Half-breeds  paint ; 
they  imitate  the  white  people,  and  dress  like  them 
at  all  times,  except  wnen  engaged  in  sporting  as 
Indians.    They  were  painted  as  I  have  been  ae?* 
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customed  to  see  the  Indians  at  their  war  dance; 
ihey  were  very  much  painted  and  disguised  in  ahid- 
eous  manner.  Thej  gave  the  war-whoop  when  they 
met  governor  Semple  and  his  party,  as  I  was  to!d; 
they  made  a  hideous  noise  and  shouting.  I  know 
from  Grant,  as  well  as  from  other  Half-breeds  and 
the  settlers,  that  some  of  the  colonists  had  been 
taken  prisoners.  Grant  told  me  that  they  were 
taken  to  weaken  the  colony,  and  prevent  its  being 
known  that  they  were  there,  they  having  supposed 
they  had  passed  the  fort  unobserved.  Their  in- 
tention clearly  was  to  pass  the  fort.  I  saw  no 
carts,  though  I  heard  they  had  carts  with  them. 
I  saw  about  five  of  the  settlers  prisoners  in  the 
camp  at  Frog  Plains.  Grant  told  me  they  intended 
to  have  encamped  below  the  plains,  and  have  pre- 
vented the  settlers  going  to  the  river  for  water,  or 
if  they  did  go,  to  have  shot  them.  He  also  saici 
to  me  in  the  same  conversation.  "  You  see  we 
"  have  had  but  one  of  our  people  killed,  and  how 

little  quarter  we  have  given  you,  now,  if  that 
"  fort  is  not  given  up,  with  all  the  public  property 
"  instantly,  without  resistance,  man,  woman  and 

child  shall  be  put  to  death."  He  said  the  at- 
tack would  be  made  upon  it  that  night,  and,  if  a 
single  shot  were  fired,  that  would  be  the  sig- 
nal for  the  indiscriminate  destruction  of  every  soul^ 
man,  woman,  and  child.  I  was  completely  satis- 
fied myself  that  the  whole  would  be  destroyed^ 
and  I  besought  Grants  whom  I  knew,  to  suggest, 
or  let  me  try  and  devise,  some  means  to  save  the 
women  and  children.  I  represented  to  him,  that 
they  could  have  done  no  harm  to  any  body,  what- 
ever he  or  his  party  might  think  the  men  had.  I 
entreated  them  to  take  compassion  on  them.  I 
reminded  him  that  they  were  his  father's  country- 
women, and  in  his  deceased  father's  name,  I  beg- 
ged him  to  takq  pitj  and  compassion  upon  them. 
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jfitorncy-General — Before  you  proceed  with  that 
part  of  the  melancholy  history,  I  wish  to  ask  you, 
Mr.  Pritchard,  whether  there  was  any  proposition 
on  your  side,  or  any  disposition  ia  your  party,  to 
attack  the  Half-breeds,  or  when  they  were  coming 
«p  to  you,  was  there  any  disposition  to  fire,  or 
any  proposal  that  you  should  fire  upon  them? 

Mr,  Pritchard.' — At  the  time  the  Half-breeds  di- 
vided into  two  parties,  just  before  surrounding  us, 
one  of  our  people,,  (Bruce  I  believe,)  did  propose 
that  we  should  keep  them  off,  and  Mr,  Semple  turn- 
ed round,  and  asked  them  who  could  be  such  a  ras- 
cal, as  to  make  such  a  proposition,  and  not  to  let 
liim  hear  such  a  word  again.  Mr.  Semple  was 
very  much  displeased  indeed.  I  begged  Cuthbert 
Grant,  in  his  deceased  father's  name,  to  have  com- 
passion on  the  helpless  women  and  children,  and 
spare  theai,  whatever  they  might  do  w^ith  the  men. 
I  tried  to  soften  down  things  with  him,  and  suc- 
ceeded at  least  so  far  with  him,  that  he  said,  if  all 
the  arms  and  public  property  were  given  up,  we 
should  be  allowed  to  go  away  ;  and  he  would  give 
us  an  escort  to  protect  us  against  other  parties 
thSit  were  expected.  I  said  they  were  hard  terms' 
/that  we  must  all  go  away,  but  he  said  they  Vt^ere 
•the  only  terms  that  he  could  grant.  I  then  wish- 
ed to  go  to  Mr.  M'Donell  at  the  fort  with  this  pro- 
position, for  I  was  afraid  lest  they  should  retract, 
but  another  difficulty  presented  itself;  the  Half- 
hreeds  were  unvfilling  that  I  should  be  permitted 
to  go,  lest  I  should  remain  at  the  fort.  I  spoke  to 
them,  and  endeavoured  to  persuade  them  to  acqui- 
esce, but  !  did  not  seem  likely  to  succeed  ;  at  last 
I  appealed  to  Guthbert  Grant.  "  Mr.  Grant  you 
"  know  me,  you  know  J  will  return  if  I  say  I  will. 

I  will  return,  and  I  am  sure  you  will  answer  for 
"  me  that  I  will"— to  this  he  agreed,  and  I  went  to 
ithe  fort.  Grant  aceompanying  me  a  good  part  of 
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the  way  as  a  protector,  it  being  now  late  at  tntght^ 
Arrived  at  the  fort,  I  communicated  to  Mr,  M'Dorr 
pell  the  terms  upon  which  they  had  agreed  to  let 
VLB  depart,  and  that  they  must  be  complied  with  by 
morning,  when  I  was  to  return,  according  to  thet 
agreement  I  had  made  with  Graqt.  First  the  set- 
tlers were  assembled  at  the  fort,  and  when  the, 
proposal  was  made  to  them,  they  said  they  would 
not  accept  them,  and  would  not  surrender  on  such 
terms.  Mr.  M'Donell  therefore,  though  convince 
ed  in  his  own  mind  that  resistance  would  be  fruit- 
less, said  that  he  could  not  accept  them,  that  hei 
could  not  give  up  the  fort  if  the  people  were  de- 
termined to  defend  it  In  the  morning,  however, 
they  concluded  that  it  would  be  better  to  comply 
with  the  terms  than  risk  more  blood  being  shed. 
J  accordingly  went  to  Frog  Plains,  and  after  some 
time,  an  agreement  was  made  between  Mr.  M'Do- 
pell  and  the  Half-breeds,  upon  the  terms  I  have 
stated,  and  an  inventory  being  taken,  the  fort  yvzs 
delivered  over  to  Cuthbert  Grant,  who  gave  re- 
ceipts  on  each  sheet  of  the  inventory  signed,  Cuth- 
bert Grant,  clerk  for  the  North^West  Company, 
acting  for  the  North-West  Company.  I  remained 
at  Fort  Douglas  till  the  evening  of  the  twenty  se- 
cond, when  we  proceeded  down  the  river,  on  our 
way  to  Hudson's  Bay.  On  the  following  day,  or 
the  twenty  fourth,  1  am  not  quite  certain  which, 
we  met  a  number  of  canoes,  in  which  were  Mr. 
Archibald  Norman  M'L^od,  and  a  number  of  part- 
ners of  the  North- West  Company,  perhaps  eight 
or  ten. 

Mtorney-General—Yfexe  either  of  the  prisoner^ 
with  you  then  ? 

Mr,  Pritchard,^'No^  Boucher  had  gone  with  u^ 
po  farther  than  the  Forks.  At  the  time  of  the 
capitulation.  Grant  had  promised  us  an  escort  to 
protect  us  against  two  other  parties  of  Half-br^edf 
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Whom  he  said  we  should  meet,  the  one  headed  hy 
William  Shaw,  and  the  other  by  Simon  M'Gilli- 
^ray.  I  had  Aought  Boucher  was  to  go  with  us. 
I  argued  with  Oraat  upon  the  danger  we  should 
he  again  exposed  to,  but  it  was  no  use ;  we  went 
without  an  escort.  After  meeting  with  Mr.  M'Leod 
we  were  ordered  ashore,  and  I  was  sent  to  Fort 
WilHam 'wiA  some^others.  I  did  not  see  Brown 
at  the  time  of  the  horrid  affair  on  the  plains.  I 
€aw  him  th«  day  after,  at  Fort  Douglas;  he  came 
with  the  party,  they  were,  I  believe,  all  armed^ 
and  I  did  aot  see  Brown  afterwards.  I  know 
Cuthbert  0rant  very  well,  and  his  hand-writing, 
having  frequently  seen  him  write.  {j1  letter  being 
kere  pwdmed^  TJA^  letter  is  ip  Cuthbert  Grant*3 
fcand-writing. 

The  follwing  letter  was  then  read  upon  motion  of 
Jhe  jlttorney-GeneraL 

:TlivER  Qui  AppellEj  13tlj  March,  1616. 

My  Bear  Sir, 

I  received  your  generous  and  kind  letter  last  faM  by  the 
Hast  canoe.  I  should  certainly  be  an  ungrateful  being.,  ^Jiould  I 
<noi  return  you  my  sincerest  thanks.  Although  a  veo^y  bad  hand 
at  writing  letters,  I  trust  to  your  generosity.  I  am  yet  safe  and 
sound,  thank  God,  for  I  believe  it  is  more  than  Robertson  or 
•any  of  his  suit  dare  te  offer  the  least  insult  to  any  of  the  Bois- 
brul^s,  although  Robertson  made  use  of  sonae  expressions  which 
I  hope  he  shall  swallow  in  the  spring,  he  shall  ^ee  that  it  is  nei- 
ther fifteen,  thirty,  nor  fifty,  of  his  best  horsemen  that  can  make 
the  Bois-brules  bow  down  to  bins.  'The  Half-breeds,  of  Fort 
des  Prairies  and  English  River,  are  aill  to  be  here  in  the  spring, 
it  is  hoped  we  shall  come  off  with  flying  colours,  and  never  to 
5ee  any  of  them  again  in  the  colonising  way  in  Red  River,  in 
fact  the  traders  ^hall  pacls  off  with  themselves  also,  for  having 
disobeyed  our  orders  last  spring,  according  to  our  arrangements. 
We  ^re  all  to  jemaiia  at  the  Forks  to  pass  the  summer,  for  fear 
they  should  play  ^  the  same  trick,  as  last  summer,  of  coming 
■back,  but  they  shall  receive  a  warm  reception  ;  I  am  loth  to  en- 
ter into  any  particulars,  as  I  am  well  assured  that  you  will  re- 
ilQjeive  a  more  satisfactory  information  (than  I  have  had,)  froia 


your  other  correspondents,  therefore  I  shall  not  pretend  to  gfr^ 
you  any,  at  the  same  time  begging  you  will  excuse  my  short  let* 
ter,    1  shall  conclude,  wishing  you  health  and  happiness, 
-   I  shall  ever  remain. 

My  Dear  Sir, 
Your  most  obedient  humble  servant, 
(Signed)  CUTHBERT  GRANT.* 

My  sister  and  Betsy  return  their  most  respectful  compliments 
io  you, 

J.  D.  Cameron,  Esquire, 

*  To  understand  the  allusion  in  this  letter  it  is  necessary  to  reVert 
to  the  occurrences  of  the  preceding  year.  In  June  1815,  the  Half-« 
breeds,  who  had  been  exasperated  by  the  prohibition  attempted  to  be 
enforced  against  their  hunting  the  buffalo,  by  the  imprisonment  of 
some  of  their  chiefs  that  spring,  by  having  been  attacked  and  fired  upoij 
without  any  provocation  by  the  colonists,  as  well  as  by  other  outrages, 
determined  that  their  oppressors  should  leave  the  Red  River.  Upon 
that  occasion  the  following  capitulation  was  interchanged  between  the 
chiefs  of  the  Half-breeds,  and  the  heads  of  the  colonists. 

"  Articles  of  agreement  entered  into  between  the  Half-breed  Indians, 
of  the  Indian  territory,  on  one  part,  and  the  honorable  Hudson's.  Baj^ 
Company,  on  the  other,  t'lz : 

'*  1.  All  settlers  to  retire  immediately  from  this  river,  and  no  appear-» 
ance  of  a  colony  to  remain. 

"  2.  iP'eace  and  amity  to  subsist  between  all  parties,  traders,  Indians, 
and  freeir.cn,  in  future,  throughout  these  two  rivers,  artd  on  no  account 
any  person  to  be  molested  in  his  lawful  pursuits, 

"  3,  The  honorable  Hudsoa's  Bay  Company,  Avill,  as  customary  en° 
ter  this  river  with,  if  they  think  proper,  from  three  to  four  of  their 
former  trading  boats,  and  from  four  to  five  men  per  boat  as  usual. 

"  4.  Whatever  former  disturbance  has  taken  place  between  both  par- 
ties, that  is  to  say,  the  honorable  Hudson- s  Bay  Company  and  the  Half- 
breeds  of  the  Indian  territory,  to  be  totally  forgot,  and  not  to  be  recalled 
by  either  party.  - 

"  5.  Every  person  retiring  peaceably  from  the  river  immediately, 
shall  not  be  molested  in  their  passage  out, 

"  6.  No  people  passing  the  summer  for  the  honorable  Hudson's  Bay 
Company,  shall  remain  in  the  buildings  of  thp  colony,  but  shall  retire 
to  some  other  spot,  wliere  they  will  establish  for  the  purpose  of  trade. 

CUTHBERT  GRANT, 
BOSTONNOIS  PANGMAN, 
WM.  SHAW, 

BONHOMME  MONTOUR, 

The  four  Chiefs  of  the  HAiiF-BREBDi, 

By  the  mutual  consent  of  their  fellows^ 
JAMES  SUTHERLAND, 
JAMES  WHITE, 

Red  River  J  Indian  Territory,  ) 
f^rhsy  Red  River ^  %^th  J une,  1815 i 


Mr.  Prtichard. — The  settlers  were  generally  oc* 
cupied  in  agricultural  pursuits,  in  attending  to 
their  farms;  the  servants  of  the  Hudson's  Bay 
Company  in  their  ordinary  avocations.  They  liv- 
ed in  tents  generally  and  huts.  In  1816,  at  Red 
River  there  was  but  one  house,  the  governor's, 
which  had  been  called  Fort  Douglas  by  the  set- 
tlers after  their  return  to  the  settlement  in  1815. 
There  were  houses  before  that  time,  but  they  were 
burned  down  in  the  attack  that  was  then  made  ori 
the  colony.  The  settlers  were  employed  during 
the  day  time  on  their  lands,  and  used  to  come  up 
to  the  fort  to  sleep.  The  Red  River  runs  into 
Lake  Winnipicv and  the  settlement  is  at  the  Forks 
which  are  formed  by  the  junction  of  the  great  Red 
River  with  the  lesser  one,  or  the  River  Assiniboin. 
Fort  Douglas  is  about  eighty  miles  from  Lake 
Winnipic,  and  it  must  be,  I  think,  in  a  south-west 
.course  ;  I  think  that  must  be  its  bearing. 

Attorney-General — Will  you  now,  Sir,  tell  us 
whom  you  saw  at  this  lamentable  battle  that  you 
knew  personally,  and  whom  you  saw  fire? 

Mr.  Pritchard. — I  saw  the  two  M'Kays,  Hoole, 
iand  Guthbert  Grant,  but  I  can  not  say  positively 
whom  I  saw  fire,  except  Thomas  M'Kay,  whool  I 
saw  kill  captain  Rogers;  I  can  not  speak  to  any 
one  else.  I  saw  Boucher  afterwards  at  Fort  Wil- 
Jiam,  and  I  enquired  of  him  Vh^t  passed  between 


This  capitulation  was  signed  on  the  part  of  the  Half-breeds  by  their 
four  above-named  acknowledged  chiefs,  and  on  the  part  of  the  Hudson's 
Bay  Company  by  James  Sutherland  their  chief  factor,  and  a  justice  of 
the  peace,  and  James  White,  surgeon  to  the  settlement,  who  had  been 
left  in  charge  by  Miles  M'Donell,  upon  his  being  arrested  and  sent  to 
Canada.  Notwithstanding  the  stipulations  thus  made,  the  colonists  re- 
turned in  force  in  October  following,  under  the  command  of  Colin  Ro- 
bertson, and  began  the  settlement  afresh ;  yet  this  breach  of  engagement 
was  not  resented  by  the  Half-breed  tribe,  till  obnoxious  proceedings 
were  again  resorted  to,  and  Bostonnois  Pangraan,  and  others  of  th«^ 
nation,  were  made  prisoners.  These  circumstances  will  explain  and  il- 
lustrate the'expressions  made  use  of  in  the  letter  produced  and  read  -iir 
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him  and  governor  Semple  after  the  (j[ucstion«  and 
vanswers  about  the  fort,  and  he  said  that  he  told 
the  governor  that,  unless  they  laid  down  their 
#anns  and  surrendered  themselves  prisoners,  they 
mere  all  dead  meu.  T.he  party  of  Half-breeds 
came  out  of  their  way.  I  think,  if  they  had  not 
had  hostile  designs  against  the  settlement,  had 
they  wanted  to  carry  provisions  to  meet  canoes, 
they  need  not  have  gone  to  the  settlement ;  they 
could  have  passed  by  it.  At  Frog  Plains  I  saw 
some  carts  empty,  Cuthbert  Grant  had  promised 
us  provisions  for  the  voyage  to  the  Hudson's  Bay 
coast,  and  when  I  spoke  to  him  about  jt,  he  said 
he  could  not  let  us  nave  mor^  than  he  had  given 
us,  as  it  was  all  at  the  forts  above ;  but  if  we  would 
wait  till  he  sent  to  Bas  de  la  Riviere,  which  w^ould 
take  about  a  fortnight,  we  should  have  it  ;  we 
>vere,  however,  glad  to  ffet  away  at  ^my  rsite,  mA 
therefore  went  with  the  little  we  had. 

Cross-examination  conducted  by  Mr,  Sherwood. 

Mr,  Sherwood, — If  I  understand  you,  Mr.  Pritch*- 
ard,  you  have  distinctly  said  that  you  do  not  know 
which  party  fired  first  ? 

Mr.  Pritchard, — I  have  said  so.  I  can  not  say 
who  did.  4  think  Mr.  Holte  must  have  fallen  by 
the  first  shot,  because  I  turned  round  instantly, 
^nd  saw  him  struggling  on  the  ground.  I  have  a 
knowledge  of  Mr.  Mrles  M'Donell's  proclamation, 
tut  I  do  ftot  know  of  two  sleigh-loads  of  pemican 
Jbeing  taken  under  it.  Of  some  boa;t-loads  being 
taken  I  do  know,  from  having  xeceived  a  letter  in- 
forming me  of  it, 

Mr.  Sherwood,— Before  we  go  into  that,  I  will 
ask  you,  Sir,  in  what  capacity  you  was  at  the  bat- 
tje  pf  the  19th  June  ?  ' 
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Mr*  Pritchnrd.-y-l  was  there  in  the  capacity  of 
p.  settler  at  Red  River. 

Mr,  Sherwood. — You  was  not  in  the  service  of 
ihe  Hudson's  Bay  Company  ? 

Mr,  Pritchard, — I  Wi^s  not  5  I  was  a  settler  on 
JRed  River. 

Mr,  Sherwoqd.—YoM  was  not  then,  nor  are  now, 
in  the  pay  of  that  company  ? 

Mr,  Pritchctrd. — I  was  not ;  I  am  not,  nor  have 
I  ever  been,  ir)  the  pay  of  the  Hudson's  Bay  Comr 

Mr.  Skerwood,'r-A  will  now  ask  ypu,  Sir,  do  you 
know  of  any  pemican  ever  having  been  taken  un- 
der this  farrious  proclamation  of  Mr.  Miles  M'Do- 
nell,  and  where  and  hpw  much  ? 

Mr,  Pritchci^rd.T^Y^s,  I  do ;  a  qugintity  was  taken 
from  under  my  carp  at  the  post  on  the  River  Sou- 
ris  or  Mpuse  River.  Four  persons,  I  believe,  came 
to  Brandon-house,  but  in  the  first  instance  Mr. 
Spencer  came,  and  wanted  entrance  into  the  fort; 
I  asked  in  what  quality  he  came,  and  he  said  as  a 
private  gentleman,  and  I  admitted  him.  He  stat- 
ed he  came  to  me  on  the  subject  of  governor 
M'Donell's  proclamation  prohibiting  the  exporta- 
tion of  pemican,  and  that  he  had  orders  to  detain 
it.  After  some  conversation,  I  made  a  proposi- 
tion which  Mr.  Spencer  sent  down  to  captain 
M'Donefl.  A  few  days  after  Mr.  Spencer  and 
some  people  came  and  demanded  entrance  in  the 
King's  name,  to  search  for  provisions,  which  were 
intended  to  evade  the  proclamation.  I  wrote  an 
answer  to  this  demand,  and  put  it  through  the 
pickets  to  Mr.  Spencer.  He  looked  at  it,  and  said 
it  would  not  satisfy  him.  I  did  npt  choose  to  open 
the  gates,  and  I  said  that  he  must  use  force  if  ho 
wanted  to  come  in.  Accordingly  they  set  to  work, 
and  cut  down  the  pickets  and  entered  the  fort, 
Jjaying  brpl^en  down  the  outer  ffa.te.    When  they 
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entered,  Mr.  Spencer  asked  where  the  pemicaii 
■was,  or  Mr.  House,  who  was  with  him,  did.  I  said 
;that  he  had  a  good  nose,  and  might  find  it  out. 

Mr.  Sherwood. — Let  me  ask  you  now,  Sir,  was 
you  an  eye-witness  to  this  .transaction  from  first  to 
last? 

Mr.  Pritchard.—A  was.  I  saw  the  whole  of  it* 
It  was  an  armed  force  that  accompanied  Mr. 
Spencer.  They  had  guns  with  hayonets.  They 
found  the  pemican,  after  searching  some  time,  and 
took  it  away.  There  was  about  four  hundred 
bags  of  it ;  there  might  be  more,  my  memory  is 
not  very  accurate,  but  I  think  there  were  about 
four  hundred  bags,  each  bag  weighing  about  eighty 
four  pounds.  I  have  only  hearsay  knowledge  of 
F ort  Gibraltar  being  taken  by  the  Hudson's  Bay 
Company,  but  when  I  went  to  it,  I  found  it  in 
ipossession  of  Colin  Robertson.  I  also  know  of 
Fort  Pembina,  but  not  of  its  being  taken.  I  know 
^f  prisoners  being  taken  from  there,  and  sent 
down.  There  were  Boston nois  Pangman,  and; 
others  sent,  upop  my  application  for  burning  my 
crops.  I  know  that  Mr.  Holte  was  one  that  aC)p 
companied  governor  Semple,  on  the  1 9th  June,, 
to  go  and  see  what  the  party  on  horseback  wanted* 
I  do  not  know  that  he  was  there  fighting,  he  had 
;Hot  much  time  to  fight,  he  had  a  gun ;  the  party 
generally  had  guns,  and  some  of  them  guns  with 
bayonets,  but  not  all.  I  know  the  hand-writing 
of  the  late  Mr.  Holte.  {A  letter  produced.^  This  letter, 
addressed  to  myself,  is  the  hand-writing  of  ther 
late  Mr.  Holte. 

The  following  letter  was  fhen^  upon  motiQn  ofJl^Jfc 
Shtrwoodj  put  in  and  r$ai. 
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Fort  ©ouolis,  April  14th,  }B\§1 

Mr.  JOHN  PRITCHARD, 

My  Dear  5iV, 

I  received  your  kind  letter,  but  what  you  mean  by 
the  explanations  you  therein  mention,  may  I  be  damned  if  I 
know,  as  I  do  not  recollect  having  mentioned  any  thing  of  the 
kind ;  however,  my  passions  often  bring  me  into  errors  which  I 
afterwards  wish  were  at  the  devil — so  no  more  about  it.  Mr. 
Lofty  once  in  my  presence  injured  your  character,  but  this  t 
would  not  admit  of,  and  you  of  course  must  submit  to  be  tried 
by  a  court  martial,  where  you,  no  doubt,  will  be  honourably  ac- 
quitted, and  Mr.  Lofty  replaced  to  answer  for  himself.  Some 
days  ago,  I  got  the  command  of  the  schooner  which  is  to  befit- 
ted out  in  man-of-war  style,  to  be  moored  at  the  bottom  of  this 
river  to  intercept  the  North-West  Company's  canoes.  So  yoa 
see  now  that  I  will  be  in  my  proper^glory,  and  I  shall  not  fail* 
to  do  my  best  to  give  the  North- West  scoundrels  a  drubbing  if 
J,  can. 

A  party  of  veterans  are  lately  gone  to  Qui  Appelle  to  tak* 
M'Donell,  if  possible — but  I  fear  Ibey  will  be  disappointed  in 
their  views — they  are  under  the  command  of  Mr.  Lofty's  oli^ 
of  perfection,  (Mr.  Pambrun.)  I  should  send  you  some  few  of 
my  private  property,  were  I  not  informed  that  you  have  receiv- 
ed a  supply.  You'll,  no  doubt,  soon  be  here,  when  we  shall 
over  a  good  cup  of  tea,  settle  every  tiring — -in  the  mean  time  f 
beg  you'll  be  kind  to  present  my  compliments  to  Mr$.  Pritch- 
ard,  and  the  gentlemen  of  your  mess.  Tell  Dr.  White  that  I 
should  have  sent  him  a  letter  long  ago  if  I  had  but  had  paper, 
but  as  that  has  not  been  the  case,  he  will  I  know  readily  excuse 
tne. 

I  am,  my  Dear  Sir, 

Your  Sincere 
(Signed)  O.  HOLTE. 

Mr,  Sherwood, — Pray,  Sir,  who  is  meant  by  Mr# 
Lofty  in  this  letter 

Mr,  Pritchard, — Mr.  I^ofty  means  Cohn  Robert- 
son. I  did  not  see  Mr.  Holte  fire,  I  think  it  impos- 
sible, he  was  shot  so  soon.  The  prisoner  Boiichep 
certainly  did  all  he  could  to  save  my  life;  when  I 
was  attacked  I  ran  round  him,  and,  by  that  mean% 
avoided  being:  shot. 
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Mr.  Sherwood.—Y ou  was  brought,  I  thinlcj  ytiii 
aaj-  to  Fort  William.  Where  is  Fort  William,  S'ltf 
and  how  far  off? 

Mr,  Pritchard,— Fort  William  is  on  Lake  Supe- 
rior, and  is  about  a  thousand  miles  off.  It  belong* 
to  the  North  West  Company,  and  is  in  their  pos* 
(lession  at  present. 

Mr,  Shermod.-^Do  you  know,  Sir,  if  that  fort 
was  ever  taken?  I  do  not  know,  my  Lord,  that 
it  is  necessary  that  I  should  go  into  evidence  Upon 
that  subject ;  I  was  going  to  shew  the  state  of  en* 
tiiity  existing  against  us  in  that  instance,  but  - — ^ 

Chief  Justice, — There  is  enough  shewn  to  proves 
the  malevolence  that  existed  on  both  sides. 

The  Honbie.  Wm.  BACHELOR  COLTMAN, 

tlxamined  by  the  Aitornty-GeneraL 

Mr.  CoUmdri. — 1  went  up  into  the  Indian  couri^ 
try  in  the  year  I  Si  7,  and  to  the  place  where  the 
settlement  at  the  Red  River  was  established.  I 
never  made  atly  survey  of  the  distance  which  it 
was  from  Lake  Winnipic,  but  1  should  think  that 
it  was  about  sixty  miles,  and  having  about  a  south 
tearing  from  the  nearest  point,  but,  as  to  distance^ 
I  can  not  speak  so  positively.  It  was  situated  at 
the  Forks  of  the  Red  and  Assiniboin  Rivers,  which 
I  have  generally  understood  to  be  in  about  49^ 
30'  north  latitude,  and  the  Red  River  settlement- 
commenced  at  a  short  distance  below  the  Forks. 
Its  longitude  I  do  not  recollect,  so  as  to  speak 
with  any  degree  of  certainty,  but  I  should  judge^ 
li  to  be  in  between  90^^  to  100°  of  west  longitude  i 
my  recollection,  however,  is  very  imperfect,  but 
I  should  think  it  had  something  more  than  90  de^ 
grees  ;  it  certainly  had  more  than  80,  and,  a<;Gord^- 
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ihg  to  my  recollection  and  own  idea,  rather  irtofcT 
than  90.  The  Red  River  settlement  was  to  thef 
west  of  the  River  Winnipic,  to  the  south-east  of 
the  Lake  Manitoboh,  and  between  that  lake  and 
the  River  and  Lake  Winnipic.  Upon  consideration^ 
t  should  think,  according  to  the  best  of  my  recol- 
lection, that  its  longitude  must  have  been  nearly 
loo®  west.  I  have  seen  the  great  seal  of  Lower 
Canada,  and  should  know  its  impressions. 

Chief  Justice. — There  is  no  occasion  to  examiner 
Mr.  Coltman  on  that,  they  prove  themselves;  it 
has  been  so  decided. 

Two  great  seal  instruments  put  in  and  read,-^ 
^Jippendix  K.  and  L.) 

Cross- examination  conducted  by  Mr,  Sherwood. 

Mr,  CoItman.~l  have  been  at  Fort  Dougfes^ 
mnd  also  at  the  spot  where  it  was  represented  to* 
me  that  the  affair  of  the  19*^  June  took  place.  I 
did  not  go  farther  north  into  the  Indian  country 
than  into  the  Red  River  qountry,  through  the 
River  Wrnoipic  and  part  of  the  lake  of  that  name^ 
It  is  certainly  a  matter  of  notoriety  that  the  Red 
River  country,  was  formerly  frequented  by  the 
French  traders,  that  is,  before  the  conquest  by  the 
English,  but  I  do  not  know  whether  Nouvelle 
France  was  considered  as  taking  in  this  part  of 
the  Indian  territory. 

Chief  Justice.-^l  am  tolerably  conversant  witb 
maps  myself,  but  not  sufficiently  so  as  to  say 
whether  this  part  of  the  country  was  or  was  not  a 
part  of  Canada.  I  never  understood,  extensive  a» 
were  the  limits  of  what  the  French  called  Louisi- 
ana, that  they  spread  so  far  north  as  this,  nor  can 
I  say  distinctly  that  it  formed  a  part  of  Canada., 
Rielative  to  Nouvelle  France  it  was  uever,  I  b^: 
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lieve,  Jefined  with  sufFicient  accuracy  to  enable  dai, 
to  say  what  were  its  hmits.  If  they  have  been,  it 
is  beyond  my  knowied^-e. 

Homey -General, — There  is  one  more  question^ 
Mr.  ColtmaD,  which  I  will  trouble  you  withf 
whether*  as  a  magistrate  of  the  Indian  territory^ 
you  acted  at  Red  River  in  virtue  of  your  commis- 
sion under  the  act  of  the  43d  Geo.  III.  .^ 

Mr.  Collman. — Yes,  it  was  in  prosecution  of  my 
duties  under  the  commission,  that  I  went  into  that 
country*  and  proceeded  to  the  investigation  of  the 
difficulties  which  had  occurred  there* 

CHARLES  BELLEGARDE,  Sworn, 

Mxamined  by  the  Attorney-General,  through  the  wie- 
dium  of  an  interpreter, 

Beliegarde, — I  was  at  the  Frog  Plains  on  tha 
I9th  June,  and  had  been  there  some  time  before. 
I  have  a  knowledge  that  governor  Semple  was 
killed,  but  do  not  know  on  what  day.  I  saw  him 
the  same  day  that  he  was  killed.  I  heard  the  firing 
the  day  he  was  killed,  and  I  saw  him  four  or  five 
hours  before*  I  had  no  conversation  with  him  a- 
bout  an  attack.  I  never  heard  any  rumour  about 
an  attack.  Governor  Scrapie  was  at  my  house. 
I  said,  perhaps,  the  Bois-brules  might  come,  he 
said  they  may  come  if  they  please,  I  shall  go  and 
meet  them.  Governor  Semple  did  not,  nor  did  I, 
say  any  thing  about  their  firing.  He  said  if  the 
Bois-brules  come  that  he  was  not  afraid,  so  far 
from  it,  he  said,  "  should  they  come,  I  shall  go 
>^  and  meet  them  with  one  man  and  a  paper."  I 
did  not  see  any  coming  while  governor  Semple 
was  with  me,  but  four  or  five  hours  after  I  did  see 
about  sixty  coming  down  on  horseback.  I  have  a 
knowledge  that  they  took  three  prisoners,  a  wo-«. 
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tnan  and  two  men ;  I  did  not  see  them  taken,  but 
they  were  brought  to  my  house.  I  do  not  know 
that  they  were  brought  to  my  house  to  be  prison- 
ers, but  the  Half-breeds  brought  them.  Cuth- 
bert  Grant  was  there,  but  I  do  not  knpw  whether 
he  took  them  or  not.  I  saw  Boucher  there,  and 
Brown  too,  but  he  did  not  come  with  the  sixty, 
he  catpe  afterwards.  Grant  and  Boucher  said  they 
had  taken  these  persons  to  prevent  them  from 
giving  information  to  the  fort.  About  fifteen  to 
twenty  of  the  Half-breeds  came  first,  and  the  re- 
mainder afterwards.  When  the  first  party  came, 
ihej  unsaddled  their  horses.  The  latter  party 
came  when  the  sun  was  low ;  it  was  late  in  the 
afternoon.  The  party  conducted  themselves  quiet- 
ly, and  seemed  peaceable.  The  first  thing  I  Heard 
after  they  came,  was  two  men  of  this  party  say, 
the  English  were  coming  down  after  them,  and 
they  went  immediately  to  meet  them.  When  they 
brought  the  prisoners  to  my  house,  they  sard  they 
would  send  them  the  next  day  to  the  fort,  but  they 
did  not  say  what  was  then  to  be  done  with  them* 
They  assigned  no  reason  why  they  would  send 
them. 

Mr,  Shertvood,—We  do  not  wish  to  ask  Belle* 
garde  any  questions. 

lEAN  MARIE  MONDELET,  Esquire,  Sworn. 
Exammed  by  the  Attorney-GeneraL 

Mr,  Mondelet,—\  have  seen  Boucher  before.  I 
am  a  magistrate  of  Lower  Canada,  and  in  that  ca- 
pacity, i  saw  Frangois  Firmin  Boucher,  who  made 
a  declaration  before  me,  but  not  under  oath.  There 
was  no  threat  made  use  of,  nor  any  promise  of  be- 
*J€fit  held  out  to  Boucher,  to  induce  him  to  make 
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it.  {The  Aitorney-Gmeral  was  about  presenting  a 
paper  to  Mr,  Mondelet. 

Mr,  Sherwood.—l  object  to  any  evidence  being 
gone  into  relative  to  this  paper,  as  it  w^as  a  declar- 
ation made  by  the  prisoner  when  in  a  gtate  of  il- 
legal duress. 

Attorney-GeneraL—VLe  was  in  confinetnent  under 
the  warrant  of  a  magistrate,  which  1  should  con- 
sider to  be  a  legal  restraint. 

Mr,  Sherwood. — In  ordinary  cases  occurring  in 
the  district  of  that  magistrate,  it  would  undoubt- 
edly be  a  legal  restraint  that  was  imposed,  but  that 
tinder  which  Boucher  was  placed  was  illegal.  Mr. 
Mondelet  we  know  is  a  magistrate,  but  though  a 
magistrate,  he  had  no  right  to  issue  a  warrant  to 
apprehend  Boucher  for  an  offence  committed  in 
tne  Indian  territory.  We  contend  thus  iipon  ^e- 
neral  principles,  relative  to  particular  warrant 
a  great  deal  might  be  said  — 

Chief  Justice. — Whatever  warrant  Mr.  Mondelet 
may  have  issued,  there  can  be  no  question,  he 
thought  at  the  time  he  was  justified  in  issuing; 
how  far  in  doing  so  against  a  person  for  an  offence 
committed  in  the  Indian  territory,  he  was  correct 
in  so  thinking,  may,  and  doubtless  will,  occasion 
a  diversity  of  opinion,  according  to  the  particular 
construction  given  to  the  act  of  the  43'^-  Mr.  Mon- 
delet's  conduct  is  not  to  be  called  in  question  here. 
It  is  not  necessary  at  all  to  the  case  that  it  should 
be.  If,  Mr.  Attorney-General,  you  offer  this  paper 
as  evidence,  let  us  know  what  it  is  to  prove  }  What 
is  the  object  of  it  ? 

Attorney-General— \i  is,  my  Lords,  a  voluntary 
declaration  of  the  prisoner  Boucher,  made  before 
Mr.  Mondelet,  whom  I  produce  to  prove  the  paper. 
Its  contents,  I  imagine,  can  not  operate  on  the 
question  of  admissibility,  if  I  prove  that  it  Was  ob- 
tained in  a  legal  and  satisfactory  manner,  which 
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t  believe  I  have  done,  as  Mr.  Mondelet  has  an» 
iswered  the  usual  questions  relative  to  inducements 
or  threats. 

Chief  Justice, — Then  it  is  as  a  confession  you 
offer  it. 

Attorney-General. — I  offer  it,  my  liord,  as  the 
prisoner's  own  statement  of  what  he  knew  of,  and 
what  part  he  took  in,  this  melancholy  catastrophe 
of  the  19^1^  June. 

Mr,  Sherwood,  -—And  I  oppose  its  being  received, 
niy  Lords,  on  the  ground  that,  at  the  time  of  mak- 
ing this  voluntary  declaration,  as  it  was  called,  the 
prisoner  was  in  a  state  of  illegal  duress^  a  state  of 
duress  the  most  extraordinary.  Boucher  was  sent 
down  to  Montreal  for  the  purpose  of  being  a  wit- 
ijess,  but  by  this  warrant  was  most  dexterously 
iakeri.out  of  the  hands  of  those  who  had  legally 
brought  him,  and  made  a  prisoner,  and  so  has 
most  illegally  remained  to  this  day ;  whilst  in  this 
state  of  illegal  duress,  he  make  this  declaration, 
most  singularly  called  i.  voluntary  declaration.  I 
]w^ould  ask  why  was  ^  magistrate  applied  to  upon 
^his  occasion  ?  .  Why  were  not  the  Judges  of  the 
Court  of  King's  Bench  applied  to,  who  could  have 
exercised  the  plenary  powers  which  the  law  places 
in  their  hands.  A  legal  warrant  to  commit  Bou- 
cher must  come. from  some  person  who  was  com- 
missioned  for  the  purpose  of  hearing  crimes  and 
offences  committed  in  the  Indian  territory.  Mn 
Mondelet  was  not  so  commissioned,  ,  his  warrant 
was  therefore  a  piece  of  waste  paper ;  but  though  so 
completely  unauthorized,  by  it  was  this  man  com- 
mitted to  gaol,  and  whilst  under  confinement  by 
virtue  of  this  very  warrant,  he  makes  this  voluntary- 
declaration,  which  Mr.  Attorney-General  offers  as 
evidence  in  the  shape  of  a  confession.  Nothing 
can  be  more  explicit,  in  my  humble  opinion,  than 
this  act  of  the  43d  is,  as  to  who  has  power  to  d«a} 


with  offenders  in  the  Indian  territory.  The  secdn^ 
section  of  the  act  provides  for  the  appointment  oi 
magistrates  to  take  cognizance  of  otiences  com- 
mitted in  the  Indian  territories,  in  these  worJs. 

Which  section  Mr,  Sherwood  read^  vide  the  act^ 
Jlppcndix  F.)  We  here  see  that  it  is  only  the 
magistrates  appointed  under  this  ant,  especially 
and  solely  for  the  purpose  of  hearing  crimes  and 
offences  committed  in  the  Indian  territory,  who 
have  power  to  commit  offenders  to  safe  custody^ 
and  they  have  the  power  of  doing  so,  but  not  the 
ordinary  magistrates  of  either  province.  To  the 
bringing  to  justice  an  offender,  or  person  com- 
mitting an  offence,  in  the  Indian  territories,  it  is 
indispensable  that  he  be  arrested  by  the  warrant 
of  a  magisti  ate  duly  commissioned  to  act  in  the 
Indian  territories,  as  well  as  within  the  limits  of 
either  of  the  two  provinces,  or  that  he  be  taken 
into  custody  in  the  Indian  territories, "and  convey- 
ed to  the  province  of  Lower-Ganada,  but  there  is 
no  power  vested  in  the  local  magistracy  of  either 
province  to  issue  a  warrant  to  take  any  man  into 
custody  for  an  offence  committed  in  the  Indian  ter- 
ritory. I  therefore  object  to  the  paper  being  read^- 
upon  the  ground  that,  at  the  time  of  the  examina- 
tion in  which  he  made  this  voluntary  declaration, 
Boucher  was  in  a  state  of  illegal  duress. 

Chief  Justice.' — There  certainly  is  a  difficulty  m 
this  case.  It  strikes  ray  mind  that  the  ordinary 
magistracy  have  not  power  to  take  cognizance  of 
offenders  in  the  Indian  territories,  but  that  it  is  the 
magistrates,  specially  appointed  by  the  governors- 
tinder  the  second  section  of  this  act,  who  alone  are 
authorized  to  hear  crimes  and  offences  committed 
there.  As  there  is  a  difficulty  in  it,  I  could  wish, 
if  not  indispensable  to  the  case  of  the  Crown,  that 
the  admission  of  this  paper  was  not  pressed,  but  of 
that  necessity  you,  gentlemen,  are  the  sole  judgesv 
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Mr,  Shenvood. — The  officers  of  the  Crown  ap*- 
pearing  still  to  wish  this  paper  to  be  made  evidence^, 
I  tnaj,  I  presume,  oiFer  additional  reasons  against 
it.  If  not  produced  against  us,  we  had  no  inten- 
iion  to  have  shewn  how  illegally  we  have  been 
^lealt  with.  W e  have  no  intention  of  shewing  how 
the  King's  counsel  had  been  divulged  bj  infornaa- 
tions  and  voluotarj  declarations  being  g;iven  by 
magistrates  to  the  world,  to  the  high  prejudice  of 
strict  and  impartial  justice.  Let  us  examine  the  act 
extending  the  jurisdiction  of  the  two  Courts  of  the 
two  provinces,  and  the  illegality  of  the  duress  un- 
der which  Boucher  was  placed,  appears  in  a  mo- 
ment. W^s  Mr.  Mondeiet  a  magistrate,  appoint- 
ed by  commission  under  the  hand  and  seal  of  the 
GoverBor,  Lieutenant  Governor,  or  person  admi- 
nistering the  government  for  the  time  being,  of  the 
province  of  Lower  Canada,  to  act  as  a  civil  magis- 
trate and  justice  of  the  peace  for  the  Indian  terri- 
tories ?  Was  Boucher  ever  taken  before  one  of 
th^ge  persoBs  so  appointed  by  the  Governor,  for 
the  purpose  only  of  liearjng  crimes  and  offences, 
and  committiog  any  person  or  persons  gui!ty  of 
any  crime  or  olfence  to  safe  custody,  in  order  to 
hrs  being  conveyed  to  the  province  of  Lov/.er  Ca- 
-nada,  to  be  dealt  with  according  to  law  ?  Wa^?5 
Boucher  apprehended  and  sent  to  the  province  of 
Lower-Canada,  as  a  person  guilty  of  a  crime  or 
offence  in  the  Indian  territory,  and  ther^  delivered 
into  safe  custody,  for  the  purpose  of  being  dealt 
with  according  to  law  In  neither  of  these  ways, 
which  I  contend  are  thie  onlyfegal  ones,  was  Bou- 
cher in  confinement,  and  therefore,  I  submit,  no- 
thing can  be  heard  of  this  vohmtary  declaration, 
because,  although  a  magistrate  of  Lower  Canada, 
Mr.  Mondeiet  was  not  a  magistrate  for  the  Indian 
territory,  and  had  therefore  no  right  to  issue  a 
^t?irrant  against  Boucher  any  more  than  I  have. 
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Ailorney-General—The  construction  given  bj 
|he  learned  gentleman  to  the  act  of  1 803,  may  be 
correct;  but  I  do  not  tliink,  when  Boucher  was 
within  the  district  of  Mr.  Mondelet,  that  it  was  ille- 
gal, upon  information  made  before  him,  to  issue  ^ 
warrant  against  offender,  though  his  offence 
was  committed  in  the  Indian  territory ;  but  put- 
ting that  point  out  of  our  consideration,  we  can 
certainly  ask  Mr  Mondelet  to  relate  whatever  he 
may  have  heard  the  prisoner  say  upon  the  subject 
of  this  melancholy  affair. 

Mr,  Sherwood..— I  beg  to  differ  with  the  learned 
Attorney-General,  and  to  s^y  that  as  all  Mr.  Mon- 
delet's  knowledge  upon  the  subject  was  obtained 
by  means  of  this  illegal  warrant,  it  is  not  compe- 
tent to  him  to  examine  Mr.  Mondelet  as  to  what 
Boucher  did  or  said  before  him.  It  was  an  illegal 
(luress  under  which  he  was  placed  at  the  time 
Mr.  Mondelet  obtained  any  knowledge  or  infor- 
ination  from  Boucher.  A  justice  of  the  peace  in 
England,  by  force  of  a  statute  of  Henry  VIII,  might 
arrest  for  a  particular  crime  committed  without  the 
realm  of  England :  But  that  did  not  apply  to  Ca- 
nada ;  and  even  in  that  case,  the  justice  could  not 
take  an  examination  under  the  statutes  of  Philip 
and  Mary. 

Solicitor  General — I  do  not  thrnk  that  so  appa- 
rent ;  by  this  act  there  are  two  ways  in  which  a 
person  haying  committed  a  crime  or  offence  may 
be  brought  down  to  Lower  Canada  to  be  dealt 
with  according  to  la\v  and,  non  constat^  at  the  pre- 
sent moment,  ho^v  the  prisoner  yvsiS  brought  before 
Mr.  Mondelet,  for  the  question  has  not  been  put. 

Chief  Justice.— This  act  makes  it  the  duty  of 
the  person  administering  the  government  of  the 
sister  province,  "  to  appoint  persons,  wheresoever 

resident  or  being  at  the  time,  to  act  as  civil  ma- 

gistrates  and  justices  of  the  peace  in  the  Ind:iaa 
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territories  or  part  of  America  not  within  thelimlt$ 
f^f  of  either  of  the  provinces  of  Canada,  or  of  any  ci- 
^'  vil  governrnent  of  the  United  States  of  America," 
and  authorises  such  persons  so  appointed,  "  to 
"  act  for  any  of  the  Indian  territories,  as  well  as 
"  within  the  limits  of  either  of  the  said  provinces, 
either  npon  information  taken  or  given  within 
the  said  provinces  of  Lower  or  Upper  Canada 
>'  or  out  of  the  spJd  provinces  in  any  part  of  the 
"  Indian  territories  or  parts  of  America  aforesaid, 
»  for  the  purpose  only  of  hearing  crimes  and  of- 
"  fences  and  committing  any  person  or  persons 
"  guilty  of  any  crime  or  offence  to  safe  custody,  in 
order  to  his  or  their  being  conveyed  to  the  said 
province  of  Lower  Canada  to  be  dealt  with  ac- 
^"  cording  to  law,  and  it  shall  be  lawful  for  any 
"  person  or  persons  whatsoever,  to  apprehend  and 
convey  or  cause  to  be  safely  conveyed  with  all 
convenient  speed  tp  the  province  of  Lower  Ca- 
nada  any  person  or  persons  guilty  of  any  crime 
or  offence  there  to  be  delivered  into  safe  custody 
*•  for  the  purpose  of  being  dealt  with  acording  to 
"  law.''     The  construction  we  are  disposed  to 
give  to  this  clause  opposes  the  reception  of  the 
examination  of  the  prisoner  before  Mr.  Mondelet; 
relatiyp  to  the  pirpylng  ii  in  any  other  way,  I  could 
wish,  as  very  considerable  delicacy  hangs  over  it, 
that,  after  so  much  evidence  has  been  produced,  the 
Crown  would  not  introduce  a  doubtful  confession. 
There  is  difficulty  about  it,  and,  unless  considered 
as  essential  to  the  case  on  the  part  of  the  Crown, 
1  could  wish  that  it  should  not  be  pressed  upon  us. 
A  magistrate  of  this,  or  the  Lower  provmce,  I 
think,  can  not  act  in  cases  pf  offences  committed 
in  the  Indian  territory.    It  should,  according  to 
our  icjea,  have  been  by  the  commissioner,  and 
^3ot  by  the  magistrate,  that  the  examination  should 
|iaye  been  taken,  to  enable  you  to  prove  it  on  the 
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trial  of  the  prisoner.  There  is  no  occasion  to 
ask  Mr.  Mondelet  any  questions  as  to  how  he  ob- 
tained his  information,  and  I  do  hope  that  it  will 
Xiot  be  considered  necessary  to  attempt  to  prove 
this  very  doubtful  confession. 

The  Attorney-General  here  intimated  that  the  Crown 
would  not  urge  the  proof  of  the  confession.  The 
Chief  Justice  added  that  he  had  always  taken  the  con- 
struction  of  the  act  to  be,  that  the  local  magistracy  of 
the  two  provinces  had  not  power  to  act  under  this  sta- 
tute any  more  than  a  magistrate  had  to  commit  for  of- 
fences out  of  his  own  district.  Whether  the  judges 
below  held  the  same  opinion,  he  did  not  know.  Mr, 
Mondelet  requested  permission  to  mention  that  in  the 
course  he  had  adopted,  he  had  been  sanctioned  by  the 
written  opinion  of  the  judges  of  the  Court  of  King'^s 
Bench  for  the  district  of  Montreal,^  contained  in  a  let- 
ter addressed  to  him. 

It  being  past  ten  o^clock  at  night,  the  Court  teas 
adjourned  till  to-morrow  morning,  the  jury  being 
placed  under  the  care  of  Mr,  Sheriff  Ridoiit, 

Tuesday,  27th  October,  1818. 

PPESENT    AS  BEFORE, 

Attorney-General— Before  I  call  the  witness  I 
propose  to  examine  first  this  morning,  I  wish  to 
beg  your  Lordships'  attention  for  a  moment. — - 
Something  dropped  on  a  former  day  from  his 
Lordship,  the  Chief  Justice,  relative  to  the  terms 
in  which  the  great  seal  instruments  from  the  Lower 
province  were  worded,  as  well  as  your  Lordships'' 
construction  of  that  part  of  the  act  of  1B03,  which 
provides  for  the  delegation  of  authority  to  the 
Upper  province,  in  relation  to  such  cases  in  which 
the  governor  of  Lower  Canada  shall  think,  an(J 
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declare,  justice  may  be  more  convenrently  admin-f 
istered  in  this  than  in  the  sister  province.  If  I 
correctly  appreciated  your  Lordships'  opinion,  it 
was  that  you  had  qo  jurisdiction  excepting  over 
otfences  particularly  specified  in  the  great  seal  in- 
struments from  Lower  Canada,  and  that  the  ge- 
neral transmission  thence  of  the  offenders,  (under 
the  general  expression  introduced  into  those  docu- 
ments,) for  trial  in  the  Court  of  this  province,  for 
all  crimes  and  offences  by  them,  heretofore  commitied 
in  the  Indian  territories,  was  not  sufficient  to  enable 
you  to  take  cognizance  of  offences  not  particularly 
set  forth  in  them.  Not  wishing  to  take  the  persons 
by  surprise  against  whom  I  had  received  informa- 
tions, although  I  had  given  a  similar  interpretation 
in  my  owp  mind  to  the  statute  to  that  which  your 
Lordships'  opinion  has  sanctioned,  I  had,  under 
the  general  words  of  the  instruments,  prepared  in- 
dictments for  offences  not  particularly  specified, 
against  a  nqmber  of  persons,  some  of  which  have 
been  returned  by  the  grand  jury  true  bills.  I 
wish,  therefore,  to  enquire  of  th^  Court  whether 
I  understood  its  decision  correctl)',  when  I  consider 
it  to  be  that,  except  for  offences  particularly  spe- 
cified in  the  great  seal  instruments  against  any 
offender,  your  Lordships  can  not  take  cognizance, 
although  those  documents  may  transmit  the  offend- 
er here  for  trial  generally  for  all  offences  hereto- 
fore by  him  committed  in  the  Indian  territory  ? 

Chief  Justice, — The  decision  of  the  Court  was  a 
decision  intimated  to  the  bar,  that  this  statute 
ought  to  receive  from  us  a  rigid  construction,  and 
that,  in  so  construing  it,  we  felt  that  it  was  only 
over  the  particular  offence  specified  in  the  great 
seal  instrument  of  the  Lower  province,  that  our 
right  of  taking  cognizance  was  extended.  On 
looking  at  the  act  it  will,  in  a  moment,  be  manifest 
|hat  only  a  special  extraordinary  jurisdiction  is  ex* 


tended  to  us,  the  original^  or  general  extraorclt- 
f  ary  jurisdiction,  being  given  to  the  Lower  pro- 
yince,  and  it  is  pnlj  thorough  the  sister  province 
that  we  are  emp6wered  to  exercise  any  authority 
Vinder  this  act.  jit  is  a  deleg9,ted  power  which  we 
have  to  exercise,  and,  according  to  our  view,  ijt 
extends  no  farther  than  to  the  particular  otTence 
specified  in  the  great  seal  instruments.  We  do 
not  consider  that  the  instrument  can  give  us  a  ger 
speral  power  over  the  offender  charged  to  h^Y^ 
committed  any  particular  offence,  though  it  clothes 
,i]s  with  every  r:equisite  authority  to  take  pognizance 
of  the  offence  specially  set  forth  therein.  We 
consider  that  the  crime  which  it  is  intepded  \ye  are 
to  try  must,  in  conformity  to  the  ac|;  qJT  the  43d 
Geo.  III.  be  precisely  set  forth  jn  the  instruments^ 
,which,  by  virtue  of  the  great  seal  of  the  {jpwe;; 
province,  give  us  the  special  extr^  jurisdic|ipn  i 
and  as  it  is  only  a  special  jurisdiction  th^t  k  PPPt 
/erred,  we  consider  it  is  necessary  that  the  ins|ri4« 
ment  delegating  it  be  rigidly  construed,  and  under 
ihat  impression  we  intimated  it  to  l>e  ouj  unani- 
mous opinion  that  we  can  only  take  cognizance  of 
the  offender  under  a  great  seal  instrument  trans- 
inittioof  an  offence  for  trial  here,  in  relation  to  the 
particular  offence  so  set  forth.  According  to  our 
construction,  we  have  to  do  with  the  offender  na 
farther  than  he  stands  connected  with  the  particu- 
lar offe7ice  yvh'ich  the  great  seal  instrument  trans- 
piits  here  for  trial.  In  the  Lower  province  the 
same  view  dpes  not  appear  to  have  dictated  the 
.drawing  up  of  the  various  documents;  however, 
ivith  that  >ve  have  nothing  to  do. 

Attorney-General, — -I  thought,  my  Lords,  that  it 
>vould  be  proper  for  me  to  mention  the  subject  to 
the  Court,  that  I  might  be  confident  I  did  not  mis- 
apprehend your  Lordships.  The  act  appears  to 
have  been  understood  ia  the  Lower  province  dilJ- 
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l^brentlj,  and  under  the  authority  of  the  instru- 
ments transmitted  to  me  with  the  informations 
against  the  offenders,  1  had  prepared,  and  handed 
ito  the  grand  jury,  a  variety  of  indictments,  some 
pf  which  have  heen  returned  true  bills.  No  far- 
ther step  can  of  course  be  taken  relative  to  them, 
.after  I  so  clearly  comprehend  your  Lordshipc'  un- 
animous decision,  nor  will  any  farther  indictments 
be  prepared,  except  in  cases  over  which  your 
Lordships  feel  you  have  cognizance,  according  to 
the  right  construction  you  have  been  pleased  to 
declare  the  great  seal  instruments  ought  to  receive. 
I  may  perhaps  be  permitted  to  add,  that  the  views  # 
of  your  Lordships  are  precisely  those  which  I  had 
myself  taken  of  the  act,  but  iinder  the  general 
clause  of  the  great  seal  instruments,  I  thought  it 
my  duty  rath<5r  to  forego  pn|y  own  opinions  than 
incur,  by  possibility,  the  censure  of  causing  any 
delay  in  the  proceedings  of  the  Court,  which,  had 
your  Lordship's  views  been  different,  would  have 
occurred,  had  I  deferred  acting  upon  the  informa- 
tions, till  becoming  acquainted  with  the  construc- 
tion you  would  give  to  the  aCt,  I  should  be  able, 
as  I  am  now,  to  judge  to  what  extent  your  Lord- 
ships consider  the  great  seal  instruments  to  dele^ 
gate  the  power  of  putting  upon  their  trials,  the 
various  persons  accused  in  the  informations  trans- 
mitted from  Lower  Canada. 

Chief  J^ustice. — There  appears  to  have  been  a 
great  deel  of  inattention  in  drawing  up  these  do- 
cuments, for  which  it  is  not  we  who  are  to  ac- 
count. As  far  as  we  feel  that  authority  is  dele- 
gated to  us  by  them,  we  will  exercise  it,  by  tak- 
ing cognizance  of  offenders  whose  offences  are 
particularly  specified  therein,  but  beyond  that  we 

do  not  feel  justified  in  going  — ^  

Solicitor 'GeneraL — The  words  relative  to  th^ 
transmission  of  power  or  jurisdiction  to  this  pro- 
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?ince^  are  in  the  parenthesis  in  the  act.  Just  bfev 
fore  the  parenthesis  commences,  the  act  recites 
that  every  ofiencler  may  and  shall  be  prosecuted 
and  tried  in  the  Courts  of  the  province  of  Lower 
Canada,  and  the  pairenthesis  gives,  under  the  con- 
ditions  or  circumstances  therein  stated,  similar 
power  to  the  province  of  Upper  Canada,  and  I- 
imagine  it  must  be  from  this  circuinstance  that,  in 
the  Lower  province,  they  have  considered,  in 
transmitting  the  offender^  that  they  have  delegated 
an  authority  to  try  all  prffences  which  he  £5iay  b© 
accused  of  committing  in  the  Indian  territory.  I 
think  it  is  the  w^ording  of  the  third  clause  which  has 
occasioned  the  great  seal  instruments  to  be  drawr^ 
up  as  they  are,  the  Jav^  advisers  there  considering 
that  in  transmitting  the  offender  general  ly?^  th§ 
Court  may  proceed  to  try  him  for  all  offences. 

Chief  Justice, — It  certainly  appears  to  have  beeri 
30,  but  it  is  manifest  from  the  third  section,  that 
to  give  us  powder  to  take  cognizance  of  the  offend- 
er, the  offence  must  be  transmitted,  because  it  ia 
of  the  offence  that  the  Governor  is  to  declare^  bj 
any  instrument  under  the  great  seal  of  the  pro-? 
vince  of  Lov^er  Canada,  that  justice  may  be  more 
conveniently  administered  in  the  province  of  Up-? 
per  Canada.  The  words  of  the  act  are,  to  my 
mind,  so  clear,  that  I  am  at  a  loss  to  account  ho\f 
any  other  construction  than  that  which  we  have 
given  could  have  been  put  upon  them.  The  words 
of  the  section,  under  which  the  manner  of  giving  ju- 
risdiction to  us  is  set  forth,  satisfactorily  state  of  what 
it  is  we  have  to  take  cognizance ;  the  declaration 
of  the  Governor,  Lieutenant  Governor,  or  person 
administering  the  government  is  to  be  that,  from 
some  circumstance  connected  with  the  crime  or 
^ffence^  or  the  local  situation  of  some  of  the  wit- 
nesses for  the  prosecution  or  defence,  justice  may 
be  more  conveniently  administered,  in  relation  to 
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mch  crime  or  offence  in  Upper  than  in  Lower  tJsi* 
nada,  and  he  having  done  so,  then  that  every  surJi 
offender  may  and  shall  be  tried  in  the  Court  of 
Upper  Canada,  in  the  same  Court  and  in  the 
same  manner,  and  be  subject  to  the  same  punish- 
ment, as  such  crime  or  offence  had  been  committed 
tvithin  the  province.  It  is  in  relation  to  the  crime 
or  offence^  that  the  Governor  of  Lower  Canada,  by 
an  instrument  under  the  great  seal  of  the  province 
may  transmit  here  for  trial,  that  we  have  a  right  to 
take  cognizance  of  the  offender,  and  in  relation  to 
that  only.  That  is  the  unanimous  view  which  we 
have  from  the  beginning  take«  of  our  power  under 
this  act. 

LOUIS  NOLIN,  SM;orn, 

Jlnd  examined  by  the  Jlttdrney-General,  through  the 
medium  of  Mr.  Smith,  a$  interpreter. 

Mr,  JYolin."On  the  1 9th  day  of  June,  1 81 6,  I  was 
III  Red  River  at  the  Forks,  at  Fort  Douglas.  I 
saw  a  number  of  persons  on  horseback  and  armed 
pass  the  fort.  Those  that  were  in  advance  I  did 
not  see  pass,  but  the  last  part  of  them  I  did. 
There  Were  perhaps  about  thirty  or  forty  of  them. 
I  can  not  say  exactly,  but  they  appeared  to  b^ 
(about  that  number,  looking  at  them  from  Fort 
Douglas.  They  were  a  part  of  the  same  band 
who  were  in  advance,  and  they  went  by  two  or 
or  three  minutes  after  the  others.  I  know  that  Mr» 
"Sem pie  went  out  with  about  twenty-six  or  twen- 
ty-eight persons.  I  did  not  go,  I  was  not  asked 
to  go,  and  there  were  from  fifteen  to  twenty  other? 
left  in  the  fort.  I  do  not  know  that  these  refused 
to  go,  or  that  they  were  asked  to  go,  nor  can  1 
say  w^iether  Mr.  Semple  forbid  them  to  go.  We 
heard  shortly  after  some  firing,  but  it  blew^  so 
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hard  tve  could  not  hear  it  vefj  distinctly  ih^) 
fort  I  did  not  hear  governor  Sample  saj  why  be 
Went  out  with  the  mfen.  I  had  been  out  that  day 
with  Mr.  Semple  a  distance  of  three  leagues,  and 
he  told  me,  whHst  we  were  together  on  the  road^ 
that  if  tl^e  Metifs  should  come,  as  we  had  been 
told  they  #ouldj  and  they  went  by  the  fort  quietly, 
and  did  no  mischief^  they  should  not  be  interrupt- 
ed. I  did  not  see  Mr.  Semple  and  his  party  im- 
jbediateFy  on  their  going  out,  but  I  saw  them  at 
a  distance  of  two  or  three  arpents''^  from  the  fort; 
ihey  appeared  to  me  to  go  as  they  pleasedj 
without  being  in  tny  particular  order,  they  were 
dispersed  about.  I  staid  in  the  fort  on  the  night 
of  the  19th  June,  and  on  the  next  morning,  I  saw. 
a  number  of  dead  bodies  brought  to  the  fort,  and 
amongst  them  that  of  governor  Semple;  it  was' 
Wounded  in  ihree  plaices  with  balls,  but  there  werot 
no  marks  of  lance  or  spear  wounds.  .  Cuthbert 
Grant  came  the  next  day  to  the  fort,  with  a  num- 
ber of  persons,  and  amongst  them  the  prisoners, 
Brown  and  Boucher.  I  had  no  great  conversa- 
tion with  Grant.  He  appeared  to  wish  to  make  it 
appear  like  an  engagement,  ^nd  that  Mr.  SempleV 
t)arty  had, commenced  it.  I  can  not,  of  tny  own" 
knowledge,  say  whether  Paul  BrovVn  was  in  the 
engagement  or  not,  but  I  was  told  by  several  per- 
sons that  he  was  not.  Some  of  the  persons  w\w 
camfe  the  next  day  to  the  fort  with  Grant,  were 
dressed  iii  clothes  whiclr  had  be6n  worn  by  som6 
©f  the  people  who  went  out  with  Mr.  Semple^ 
One  Laeerte  Was  dressed  in  the  clothes  df  one  of 
governor  Seaiple's  people.  Cuthbert  Grant  did 
hot  tell  me  that  they  had  any  plans  for  taking  the 
fort,  but  the  next  day  he  told  me  )he  must  have 
the  fort,  and  that  the  people  there  must  go  awayo 


Ata  arpfent  is  one  hundred  and  eighty  French  feeV 
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I  did  not  see  Mr.  M'Leod  there,  that  is  at  the  ftrf,' 
but  two  days  after  I  saw  Mr.  M'Kenzie  there,  and 
Cuthbert  Grant  toet  him,  and  they  conversed  to- 
gether, but  as  I  understood  very  little  English,  it 
was  only  here  and  there  a  few  words  that  I  mad^ 
out.  Mr.  M'Kenzie  told  the  Metifs  that  Lord  Sel- 
kirk vvas  coming  with  soldiers,  and  that  he  had  n6 
right  to  their  lands;  that  they  were  theirs.  I  ask- 
ed Cuthbert  Grant  to  let  ftie  go  and  help  to  bur^ 
the  dead^  and  he  told  me  I  might,  that  there  would" 
be  no  danger  then,  but  that  he  must  have  the  foil: 
the  next  morning,  as  his  young  men  Would  wait 
no  longer.  I  do  not  recollect  the  exact  wordg, 
but  that  was  nearly  what  he  said. 

Jlttorney-General—Bid  Cuthbert  Grant,  Paul 
Brown,  or  Fran9ois  Firmin  Boucher,  say  any  thing 
to  you  that  they  had  come  to  Fort  Douglas,  or  t6 
the  Red  River  country,  with  an  intention  to  at^ 
tack  it  .J^ 

Mr.  JVoUn, — No,  neither  of  them  told  me  th^ 
it  was  for  the  purpose  of  attacking  it  that  they 
had  come  down.  Before  this  time  I  know  \te 
Were  id  fear  of  an  attack.  I  know  that  some  In- 
dians came  to  the  fort,  and  told  us  that  we  werfe 
to  be  attacked,  some  of  the  Indians  offered  assist- 
ance, they  told  us  that  from  the  appearances  at 
JPortage  des  Prairies,  they  were  apprehensive  we 
should  be  attacked,  and  they  feared  Mr.  Semple 
might  be  killed,  and  that  they  would  give  us  their 
assistance  to  protect  him.  Mr.  Semple,  however, 
refused  their  assistance^  not  thinking  that  they 
would  attack  us.  When  Mr.  Semple  and  his  par- 
ty went  out,  I  heard  no  orders  given  by  him,  or 
any  body  else,  about  attacking  this  party.  When 
they  went  out  I  can  hot  think  they  had  any  inten- 
tion of  attacking  the  armed  party  at  ail  events, 
but  I  should  believe  he  merely  went  to  see  what 
ihey  wanted  and  who  thej  were^ 


t^ros^-exdmmciiioti-  conducted  hy  'Mr,  ShertdoOffl 

Jfr.  JVo/^V..— I  did  hot  see  Mr.  Semple's  parlj 
ki  the  moment  they  went  out,  but  I  saw  them  at 
a  distance  of  about  three:  arpents  from  the  fort. 
They  were  armed  with  guns,  of  which  some  had 
bajotiets.  I  have  been  three  years  in  the  service 
of  the  Hudson's  Bay  Company.  I  have  heard  talk 
bfMr.  Mlies  M'  Doneirs  proclamation. 

Mr,  Skerwood.-^Do  you  know  of  the  taking  and 
razing  of  Fort  Gibrahar,  arid  the  seizing  of  the 
North^West  Company's  pemican  by  the  orders  of 
the  late  Robert  Semple  ? 

Mr.  JVoHn.—l  hare  heard  of  pemican  being 
iaken,  but  do  not  myself  know  of  it.  I  do  know 
thait  Fort  Gibraltar  was  taken,  but  I  can  not  say 
that  it  was  by  the  orders  of  Mr.  Semple^  or  that 
it  was  not. 

Mr,  Sherwood,— Do  you  know  that  it  was  raxed 
down  to  the  ground,  the  pickets  torn  up,  and  th^ 
ivhole  floated  down  in  rafts  to  Fort  Douglas^ 
which  was  Mr.  Semple's  residence  ? 

Mr.  JYoUn,—--!  know  that  it  was  floated  dowii 
id  Fort  Douglas. 

Mr,  Sherwood,— W ere  there  pickets  in  the  rafi 
with  it  ? 

Jtfr.  JVbfen.— Yes,  there  were  pickets  in  the  rafts 
I'  heard  that  Fort  Pembina  was  taken,  but  I  do 
ijot  know  that  it  was,  for  I  was  not  there,  but  I 
did  hear  that  it  was  taken.  There  were  some 
jpiecfes  of  cannon  in  Fort  Douglas  on  the  1 9th  Juner 
feiit  I  do  not  know  of  any  on  the  other  side  of  thd' 
Mver,  nor  do  I  believe  there  were  any.  Lacerte 
piasses  fdr  a  Half-breed^  and  he  was^  when  h& 
Ciame  next  day  to  the  fort,  in  the  clothes  of  some 
of  the  party  who  went  with  Mr.  Semple  on  the 
iQth,  but  I  did  not  see  either  of  the  prisoners 
>Fear{iig  4beir  clothes,    I  went  during  the  next : 


year  With  toloti!e\  CoItoHHitd  shew  hiodi  tbe  locality 
of  the  battle  ground. 
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Mro  Sherwood, — Before  wi6  coniiAendt  dUr  de^ 
fence,  I  would  remitid  the  Courts  that  there  hadi 
been  a  desultory  argument  relative  to  which  was 
the  actual  state  of  this  country,  or  rather,  as  it 
was  in  a  state  of  private  war,  as  to  what  the  effect 
of  this  state  of  warfare  would  be  upon  this  affair 
t)f  the  19th  June,  supposing  for  a  mbment,  that  it 
should  be  clearly  proved  that  the  prisoners  parti^ 
cipatedin  the  quarrel^  to  the  full  extent  which  the 
indictment  charges  them  to  have  done,  and  I  had 
then  the  honour  of  submitting  that,  under  this 
state  of  warfare,  that  which  would  be  murder  here, 
was  not  murder  there.  In  arguing  from  the  43d 
tof  the  King,  I  was  rather  taken  by  surprise.  It 
was  urged  that  the  act  made  some  change  in  the 
law ;  that,  however^  is  not  the  dase.  It  makes  no 
change  whatever  5  I  am  aware  that  in  construing 
acts  of  parliament,  the  intent  of  the  framers  is  always 
to  be  taken  into  consideration,  but  we  must  inva- 
riably refer  to  the  words  of  an  act  for  its  intention^ 
and  where  they  are  clear,  there  is  no  occasion  fot 
any  other  assistance.  It  is  only  where  ambiguity 
attends  the  act  that  it  is  necessary  to  tall  in  the 
aid  of  explanatory  rules,  and  about  this  statute 
Ihere  is  none,  its  title  is  exceedingly  clear  ;  its 

fireamble  also,  and  its  enacting  clauses  equally  so» 
t  is  simply  entitled,  "  an  act  fot  extending  the  ju* 
**  risdiction  of  the  Courts  of  justice  of  the  provinces 
of  Lowef  and  Upper  Canada,  to  the  trial  and 
punishment  of  persons  guilty  of  crimes  and  o# 


f  fences  within  certain  parts  of  North  Americiv 
"  adjoining  to  the  said  provinces."  .  Upon  refer- 
ring to  the  body  of  the  acl,  we  shall  find  that  these 
"  certain  places"  are  places  which,  besides  being 
"without  the  limits  of  these  provinces,  or  of  the 
jurisdiction  of  any  of  their  Courts,  are  also  not 
within  the  limits  of  any  civil  government  of  the 
United  States  of  America.  So  much  for  the  places, 
now  for  the  description  of,  or  what  is  to  be  un- 
derstood by,  crimes  and  offences  committed  in 
these  places.  The  act  declares  that,  from  and 
after  the  passing  thereof,  "  all  offences  committed 
within  any  of  the  Indian  territories  or  parts  of 
"  America,  &c.  shall  be,  and  be  deemed  to  be, 
"  offences  of  the  same  nature,  and  shall  be  tried 
"  in  the  same  manner,  and  shall  be  subject  to  the 
"  same  punishment,  as  if  the  same  had  been  com^ 
"  mitted  within  the  provinces  of  Lower  or  Upper 
"  Canada."  What  then,  I  ask,  was  the  state  of 
that  country  ?  It  was  in  a  state  of  war ;  if  it  was* 
liot  a  private  war,  it  must  be  treason  that  ha^ 
been  committed ;  but  We  say,  and  without  appre- 
hension of  being  contradicted,  that  it  was  a  pri- 
vate war,  and  had  nothing  of  a  treasonable  nature 
in  it.  As  these  offences  committed  in  the  Indian' 
territory  are,  by  this  act,  declared  to  be  of  the 
same  nature  as  if  they  were  actually  committed  if^ 
the  province  where  they  are  to  be  tried,  I  would 
^sk,  what,  (if  by  possibility  we  can  contemplate 
bur  happy  state  of  tranquility  being  changed  into 
^  similar  state  of  conflict  to  that  which  has  deso-^ 
lated  this  Indian  country,  I  would  ask,  what  ir| 
that  case  would  be  the  offence  committed  .'^  the 
answer  is  immediate ;  it  w^ould  be  a  great  riofc  or 
contempt,  it  would,  it  must,  be  this,  and  nothing 
liiore;  for  it  has  been  so  decided  by  the  highest 
Authority  in  the  case  of  the  barons  of  England  :  ii 
#a»  the  decision  of  the  highest  authority,  for.  if 
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was  the  decision  of  the  parh'ament  itself.  If  all 
crimes  and  offences  committed  in  the  Indian  terri- 
torry  are  declared  to  be  offences  of  the  same  na- 
ture with  similar  offences  committed  in  the  pro- 
vince where  the  offence  is  tried,  we  say  the  law  of 
JEngknd  is  the  law  of  Upper  Canada,  and  in  the 
cases  of  the  lords  marchers,  and  the  great  barons 
t)f  England,  Gloucester  and  Hereford,  which  are 
pri^cisely  similar,  for  it  is  expressly  set  forth  ill 
Hale  that  they  "  killed  many,"  and  "  burnt  hou- 
ses,"  and  committed  "  divers  outrages  on  both 
sides,"  yet  it  was  only  a  great  riot  and  contempt ; 
and  so  again  the  decision  upon  the  Earls  of  Nor- 
thumberland and  Westmoreland's  case,  which  I 
read  from  my  Lord  Hale  in  Norman  French,  is 
precisely  the  same,  and  so  I  contend  it  must  ht 
here.  I  again  repeat  that  the  law  of  England  is 
llo  way  altered  by  this  act  of  the  43d  Geo.  III.  It 
is  merely  ^n  act  to  extend  the  jurisdiction  of  the 
Courts  of  the  two  provinces  of  Canada,  and  the 
duty  of  the  judges  under  its  provisions  is  to  ad- 
minister the  laws  in  the  same  manner  iii  relation 
to  offences  committed  in  the  Indian  country,  as  if 
they  were  committed  in  their  ordinary  jurisdietion. 
jPollowing  tip  the  authorities  I  have  produced; 
even  here  where  we  have  a  representative  of  the 
sovereign,  commissioned  by  himself,  the  offence 
charged  in  this  indictment  could  not  be  murder ; 
it  could  only,  supposing  a  similar  state  of  th6 
Country,  be  a  great  trespass,  a  great  misdemeanor^ 
such  as  a  riot.  But  in  the  Indian  country,  against 
this  mock-sovereign^  this  self-dubbed  governor^ 
this  Sancho  Panza  tragedy-king,  (who,  however^ 
ia  given  up  by  the  Crown  officers,)  it  was  nothing 
but  the  legitimate  exercise  of  the  right  of  self-pro- 
lection  and  defehce  against  an  audacious  assump* 
\im  of  lawless  power.    In  that  country,  in  hnet\ 
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I  say  if  could  not  be  murder,  if  the  Crown  ever 
sustained  its  indictment. 

Attorney-General—l  beg,  my  Lords,  to  say  that 
if  that  is  the  opinion  generally  held  in  that  coun^ 
try^  the  sooner  it  is  corrected  the  better.  The 
sooner  the  better  that,  by  the  decision  of  the  law 
it  is  made  known,  that  killing  a  man  in  cool  blood 
is  murder,  in  any  part  of  his  Majesty's  dominions^ 
however  remotely  situated.  But  it  does,  my  Lords, 
appear  to  me  a  most  singular  line  of  defence  which 
the  gentleman  proposes  to  adopt,  to  justify  one 
aggression  by  another,  and  to  assume  that,  from  the 
frequency  of  illegal  acts,  therefore  there  is  no  law 
to  which  the  culprits  are  amenable,  or  that  the 
crime  is  diflferent  there  to  what  it  would  be  if  com- 
mitted here.  With  great  submission,  my  Lords,  I 
do  conceive  it  to  be  a  most  unusual  and  irregular 
defence,  and  one  that  ought  not  to  be  allowed  by 
the  Court. 

Chief  Justice, — ^We  shall  not  allow  the  defence 
to  be  taken  farther  back  than  the  circumstances 
completely  connect  themselves  with  this  case,  by 
shewing  a  continued  state  of  aggravated  feeling, 
which  at  any  moment  was  likely  to  lead  to  such 
fatal  results  at  the  termination  of  this  melancholy 
affray  of  the  l9th  June.  The  situation  of  the  par- 
ties  and  local  circumstances  must,  in  every  case, 
be  taken  into  consideration,  and  these,  being  in  no 
two  alike,  can  not  therefore  be  governed  by  any 
absolute  rule.  As  the  concomitant  circumstances, 
so  must  be  the  mode  of  conducting  cases ;  what 
then  is  proposed  at  the  present  moment  ?— The 
defence  of  these  prisoners  is  (say  their  counsel) 
that  the  unfortunate  state  of  the  Indian  country, 
from  the  two  great  hostile  parties  carrying  on 
trade  with  the  natives  being  involved  in  constant 
quarrels,  had  worked  up  the  servants  of  each  par- 
ty to  the  highest  pitch  of  exasperation,  which  shew- 
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itself  in  acts  of  aggression  upon  the  person* 
and  property  of  each  other  whenever  they  met. 
Thai,  under  this  state  of  mind,  these  two  parties 
met  on  the  19th  Jgne,  and  that,  from  the  private 
war  which  existed  between  the  rival  traders,  the 
unfortunate  loss  of  lives  does  not,  though  even 
proved,  constitute  a  charge  of  murder,  but  of  riot 
^nd  contempt.  I  think  ihey  are  entitled  to  prove 
this  state  of  things,  if  they  can,  from  any  particu- 
lar period  without  any  interruption,  but,  as  I  have 
before  pointed  out,  it  will  be  for  the  jury  to  say 
"whether  it  does  diminish  the  crime  in  that  way. 
They  say  this  would  be  the  case  in  England  ua» 
der  similar  circumstances,  and  that,  a  fortiori^  in  a 
country  where  there  is  no  administration  of  the 
law,  they  are  the  more  entitled  to  shew  those  cir- 
cumstances which  evince  that  a  private  war  did 
^xist,  and  therefore  that,  though  lives  were  lost, 
yet  the  taking  them  was  not  murder,  and  as  it  is 
t)f  murder  they  are  accused,  they  must  be  acquit- 
ted. The  ai^ument  they  found  upon  general 
principles  of  law,  which  are  not  altered  by  the  act 
of  18(J3,  but  extended  in  their  administration  by 
an  extra  jurisdiction  being  given  to  the  Courts  of 
;the  two  provinces  of  Canada. 

^jlttorney 'General — I  beg  lea\'e,  with  respect  to 
the  state  of  private  war  which  has  been  drawn  in- 
to this  case,  to  say  that,  although  it  should  even 
be  proved  to  have  existed,  4  consider  it  as  no  de- 
fence. The  charge  against  the  prisoners  is  a 
charge  of  murder,  and  is  to  be  tried  here,  though 
committed  in  the  Indian  territory,  in  the  very  same 
way  that  a  charge  of  murder  in  the  Home  district 
would  be  tried.  As  to  any  alteration  in  the  law 
being  introduced  by  the  act  of  1863,  my  argu- 
ment was  mistaken  if  it  was  supposed  that  I  con- 
sidered that  statute  as  doing  so.  I  never  did  consi- 
der that  it  was  the  statute  of  1803,  which  declso*- 
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^e!  the  opinion,  that  in  that  country  there  was  i^^ 
law  but  the  law  of  the  strongest,  was  an  errone- 
ous opinion.  I  never  did  thin^  that  before  this 
^ct  it  was  competent  to  any  person  to  say,  that 
there  wais  no  Court  having  power  to  try  for  offen- 
ces of  the  blackest  dye,  which  were  cointnitted  in 
that  territory,  or  that  its  population  were  amena- 
ble to  no  law  but  that  of  uncontrouled  passion. 
My  idea  of  this  act  was  that  it  was  necessary  tq 
enable  offences  committed  in  the  Indian  country 
to  be  removed  to  the  provinces  of  Canada  for  tri- 
^1,  and  having,  under  its  authority,  put  upon  their 
trial  persons  charged  with  offences  at  which  hu- 
luan  nature  revolts,  I  did  not  expect  that  we 
should  be  told  that  what  is  murder  here  is  not 
murder  ?it^Red  River,  or  that  a  justification  was  to 
be  set  up,  founded  upon  the  frequency  or  extent 
of  the  practice.  I  differ  with  the  learned  gentle- 
man, and  assert  that  murder  in  the  Indian  territo- 
ry is  the  same  crime  that  it  is  here,  and  we  are 
not  destitute  of  instances  where,  under  this  very 
act,  the  murderer  has  been  tried,  convicted,  an^ 
has  received  the  sentence  of  death,  though  it  is; 
not  yet  executed,  In  that  case  we  did  not  hear 
that  the  country,  being  in  a  state  of  private  war, 
presented  apy  palliation  of  the  crime.  I  am,  it  is 
true,  very  ignorant  of  the  nature  of  this  quarrel,  but 
there  can  be  no  circumstances  connected  with  it 
that  can  justify  the  taking  of  the  lives  of  fifteen  or 
twenty  persons.  Or,  admit  as  a  ground  of  defence, 
that  the  country  was  in  a  state  of  private  war, 
what  if,  in  these  quarrels,  the  property,  or  even 
the  lives,  of  individuals  atts^ched  to  the  North-West 
Company  had  been  taken,  (though  I  know  no  in- 
stance of  either  pn  the  part  of  the  Hudson's  Bay 
Company,  and  certainly  not  of  taking  lives,)  is  that 
to  justify  the  taking  revenge  into  their  own  hands, 
and  exterminating  a  peaceful  colony  ?    Thi^  yerj 
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argument  demonstrates  the  actual  necessity  of  act*- 
(jng  upon  directly  contrary  principles,  and  shewing 
to  the  persons  trading  into  those  countries,  that 
,crime  i^  of  ^equal  turpitude  in  the  Indian  territo- 
ries, and  subject  to  the  same  punishment,  as  if 
committed  in  a  more  civilized  part  of  British  Ame- 
rica.   Admit  the  principle  contended  for  by  the 
learned  gentleman,  and,  if  aggressions  have  been 
coniraitted  by  the  colonists,  they  may  defend  them- 
selves by  saying,  tfeat  a  year  or  two  before  this  fa- 
tal destruction,  they  had  been  driven  away.  But 
it  is  a  defei^ce  that  can  not  be  allowed  to  either 
party.   It  is  not  possible  that  it  shall  be  permitted 
to  plead,  as  a  justification  for  crime,  that  acts  of 
aggression  have  been  committed  against  you,  or 
lhat  a  robbery  having  been  committed  on  your 
property,  you  may  therefore,  when  in  sufRcient 
strength,  take  the  lives  of  the  depredators,  and 
justify  it  by  alleging  that  a  private  war  existed. 
No,  certainly  not.    We  have  put  these  persons 
upon  their  trial  fpr  murder.    The  character  of 
murder  is  well  known.    It  is  wilfully,  and  of  ma- 
lice aforethought,  taking  the  life  of  another,  and 
life  being  taken,  the  law  always  implies  that  it  was 
of  malice  aforethought,  and  leaves  it  to  the  accus- 
ed to  justify  the  act,  by  convincing  the  jury  that 
it  was  in  defence  of  his  own  life,  or  of  his  proper- 
ty, apd  not  from  malice.     But  did  we  ever  hear 
of  this  principle  being  carried  thiS  length  of  say- 
ing that,  as  a  defence  for  taking  the  life  of  an  indi- 
vidual, I  will  prove  that  one,  two,  or  three,  years 
before,  I  had  my  property  taken,  or  one,  two,  or 
Aree,  months,  for  the  time  does  not  at  ail  change 
the  argument,  and  that  I  was  apprehensive  I  might 
have  it  taken  again      Certainly  not,  nor  can  it  in 
the  present  case.    Admit  this  principle,  and  it  is 
^)f  no  use  that  the  parliament  of  Great  Britain  have 
wisely  and  humanely  passed  the  act  which  enable^j 
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the  provinces  of  Canada  to  prosecute  and  try  in 
their  Courts  oflFences  eommitted  in  the  Indian  ter-r 
ritories,  in  th^  same  manner  as  if  they  were  com"? 
mitted  within  the  province  where  the  sapae  is  tri- 
ed. It  is  in  vain  that  the  offender  is  subject  to  the 
same  puqishmept,  or  that  offences  committed  in 
the  Indian  territories  are  declared  to  be  offences 
of  the  same  nature,  as  if  committed  here ;  for, 
once  admit  this  reasoning,  and  private  wz^r  must 
exist  for  eyer,  as  there  is  no  power  capable  of  con- 
troqling  its  fury,  or  of  awing,  bv  the  dread  of  the 
vengeance  of  the  law,  those  feelings  of  hostility 
and  malice  which  ^re  the  leg?il  characteristics  of 
inurder. 

Mr.  Sherwood, — I  shall  trespass  but  a  few  mo-? 
ments  on  your  Lordship's  time,  in  rep\j  to  the 
learned  Aftorney-Cfeneral,  who  has  very  unfortu- 
nately mistaken  my  argument,  or  rath^jr  beeq 
answering  ope  of  his  own.  It  was  npt  a  position 
of  mine  that  the  crime  of  murder  could  not  be 
committed  in  the  Indiap  territories  by  life  being 
taken  from  nialice  aforethought,  but  my  position, 
founded  upon  the  high  authorities,  of  my  Lord 
Hale,  and  Sir  Williai^  Blackstone,  was  that,  Ff 
the  state  of  the  Ipdian  country  was  sirijilar  to  that 
I  referred  to  in  the  annals  of  English  history,  ii^ 
the  reign  of  EdT^ard  the  first,  when  a  private  war 
existed  between  the  Lords  marchers,  then,  al- 
though lives  were  lo$t,  it  was  npt  murder,  but  a 
great  trespass.  That  was  my  position ;  a  posi- 
tion which  I  repeat,  and  one  to  which  instead  of 
a  brilliant  display  of  elocution  upon  the  nature 
of  murder,  and  the  poiyer  to  try  individuals  per- 
petrating it  in  the  Indian  territories  in  the  Courts 
of  the  provinces  of  Canada,  which  has  never  been 
questioned  by  mie,  I  should  have  beep  gratified  in 
hearing  something  like  argument  supported  by 
law*   No  doubt  but  paurder  can  b<B  cpmmitted  in 
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the  Indian  territories.  No  doubt  but  a  Bois-brul^ 
may  commit  murder,  and  be  tried  under  the  act  of 
the  43d  of  the  King.  No  doubt  but  Charles  De 
Reinbard  has  been  tried  in  the  Lower  province  and 
has  been  convicted,  and  received  sentence  of  death 
under  this  very  act.  But,  I  ask,  is  that  the  ease 
pf  these  persons  ?  or,  is  there  any  analogy  between 
ttie  case  pf  the  barons  of  England,  who,  with  their 
adherents,  killed  many,  and  committed  divers  out- 
rages, burning  houses  on  both  sides,  and  which, 
being  done  in  a  private  quarrel,  was  adjudged  to 
be  only  a  great  riot  and  contempt,  and  the  cpm- 
mission  of  a  solitary  murder,  by  De  Reinbard,  after 
travelling  fifteen  miles  with  the  individual?  Is 
there  any  analogy  between  the  case  of  De  Rein- 
hard  and  that  of  two  parties,  belonging  to  gi;eat 
rival  commercial  establishments,  meeting,  and  in 
the  heat  of  ill  blood,  a  battle  taking  place,  and 
lives  being  lost  ?  Is  the  solitary  murder  of  an  in- 
dividual, by  those  who  were  armed  when  he  was 
Eot,  to  be  compared  to  this  meeting  of  two  armed 
parties  belonging  to  companies,  the  extent  of 
whose  resources  are  second  only  to  the  East  In- 
dia Company,  which  may  be  called  a  nation,  or 
rnore  properly  nations,  of  itself,  baving  armies  at 
command,  consisting  of  hundreds  and  thousands 
to  support  its  interests  when  they  come  in  col- 
lision, w^hose  passions  were  exasperated  against 
each  other  so  that,  like  the  barons  of  England, 
wherever  and  whenever  their  adherents  met,  they» 
with  the  consent  of  their  respective  heads,  pro- 
ceeded to  outrage  and  aggression  ?  My  argument, 
I  am  confident  your  Lordships  will  recollect,  was 
directed  solely  to  this  point,  that,  owing  to  the 
circumstances  of  this  country,  arising  from  the 
private  war  carried  on  between  the  great  commer- 
cial rivalries,  the  prisoners,  even  if  a  participation 
ii}  the  affray  was  brought  home  to  them,  had  not 
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iupon  the  analogy  between  the  case  of  the  prisoner| 
and  those  decided  in  the  time  of  Edward  the  first^ 
Against  this  principle  of  law,  supported  by  the; 
high  authorities  I  produced,  not  a  single  ^uthorit^ 
of  law  has  been  urged.  The  learned  Attorney? 
General,  contenting  himself  with  exercising  aij 
adroitness  of  elocution,  has  not,  in  laying  his  casQ 
before  your  Lordships  and  the  jury,  exhibited  ^, 
single  evidence  that  this,  which  I  call  a  private 
war,  did  not  exist  in  reality.  It  will  be  my  duty 
fully  to  establish  this  point  by  testimony,  and  I  can 
have  no  doubt  of  the  application  of  the  solid  legal 
distinction  I  have  taken.  J  shall  first  call  Mr.  Johr) 
Pritchard,  a  gentleman  who  has  beeji  examine4 
pn  the  part  of  the  Crown. 

Mr,  Pritchard  ivas  sent  for^  hut  was  not  found  iif 
attendance. 

The  Attorney-General  then  stated  that  there  wa^ 
itnother  ivitness  that  he  was  desirous  of  examining 
before  the  defence  tvas  gone  inio^  and  probably 
that  time  Mr,  Pritchard  ivotdd  be  in  attendance, 

LOUIS  BLONDEAU,  Sworn, 
Examined  by  the  Aitorney -General,  by  interpreter. 

BlondeaiL—ln  1815,  I  was  at  Fort  Cumberland/ 
i  was  there  during  the  winter,  and  also  in  April 
of  that  year.  Duncan  Campbell  commanded  a^ 
that  station  at  th^t  time.  I  do  not  know  if  it  wa$ 
John  Duncan  Campbell,  but  it  was  Duncan  Camp- 
bell. 

Mr.  Sherwood. — I  should,  be/bre  the  examina- 
tion of  this  witness  is  pursued,  like  to  ask  him  a 
question  or  two  touching  his  religious  impressions^ 
whether  he  h  a  Christian  or  an  infidel,  fpr  I  have 
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strong  doubts  of  his  having  any  idea  of  the  nature 
pf  an  oath.  What  religion  are  you  of  Blondeau  ? 
Have  you  been  baptized  ? 

Blondeau.— Yus^  I  have.  I  am  a  Christian. 
( J/r.  Sherwood  Md  thai^  after  that  answer^  he  should 
not  oppose  the  witness  being  examined^  he  would  not 
put  any  additional  questions  upon  the  subject  of  the 
religious  belief  of  the  witness. 

Examimiion  resumed  by  the  Atlorney-GeneraL 

Blondeau*- — Ip  April,  1816,  I  was  at  Fort  Cum- 
berland, and  Campbell  did  invite  us  to  fight  the 
people  of  Red  River.  It  was  about  the  10th  or 
1 5th  of  April.  The  invitation  was  to  drive  away 
the  English.  I  refused  to  go,  for  I  had  no  inter- 
est in  going,  and  so  I  told  Mr.  Campbell.  It  was 
said  that  it  was  to  defend  our  lands  we  were  to  go, 
but  I  said  I  had  no  interest  more  than  others  in 
the  lands,  and  did  not  wish  to  go.  I  know  that  a 
party  of  Half-breeds  did  go,  among  them  was  one 
Vasseur,  Vassal,  Deschamps,  the  brother-in-law 
of  Bruce,  one  Bqucher,  not  the  prisoner,  and  one 
Morrison.  I  believe  Morrison  was  English,  but 
he  was  one  of  our  people,  and  they  were  all  that 
went,  as  I  recollect,  except  one  M'Kay,  son  of 
Alexander  M'Kay,  I  do  not  know  his  Christian 
name.  I  remember  that  he  went.  Before  they 
^ent  away,  Mr.  Campbell  told  them  to  take  great 
^are  when  they  got  to  Red  River  that  they  were 
not  taken  by  the  English,  and  if  they  were  attacked 
by  them,  to  mind  and  begin  with  the  heads  or  the 
principals,  because  he  said  they  must  have  the 
principals  or  their  heads.  It  was  in  French  that 
it  was  spoken,  and  the  words  made  use  of  were — > 
"  //  faut  absolument  que  vous  commencez  par  les 
"  principaux^  et  que  nous  ayons  les  chefs,  ou  leurs 
«  ietesJ^^    Mr,  Campbell  particularly  mentioned 
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governor  Semplc,  and  Mr.  Robertson,  as  the  p&r^ 
sons  whom  he  must  have,  or  their  teads.  Hes 
owed  them  a  grudge,  as  he  was  formerly  a  clerk 
of  theirs,  or  under  them.  This  party  set  out 
armed  with  guns,  pistols,  and  dirks,'  or  short 
hangers,  {couteaux  de  chasse:)  'They  set  out  in 
April  from  our  fort.  Six  or  seyen  of  oyr  people 
gwent,  and  they  went  away  upon  the  ice.  I  hav# 
tliot  seen  IVI'Kay  since.  I  have  seen  another  per- 
son who  has.  I  did  not  afterwards  see  any  of  those 
who  left  Fort  Cui^berland,  but  soqae  of  pur  peo- 
ple belonging  to  other  department^  saw  them  of 
some  of  them.  I  have  not  lieard  the  prisoners 
speak  of  what  they  did  the  Ijattle.  I  have  nojt 
seen  Cuthbert  Grant  since  the  '19th  June,  J816. 
i  saw  two  people  at  Fort  Cumberiand  who  «pok^ 
of  the,  affair  — 

Mr.  Sherwood. — *You  must  not  tell  us  w*hat  they 
said  to  you. 

Blondeau. — The  general  €onvcrsatioii  at  that 
time  was  that  our  people  were  going  to  assist  ip 
the  destruction  of  the  English. 

Attorney  General. — That  is  the  case  on  the  pai^ 
of  the  Crown. 

Mr.  Sherwood. — have  no  questions  to  put  to 
Blondeau.  The  course  we  shall  take  in  the  de- 
fence will  tie  to  read  the  proclamation  of  Mr.  Mile« 
M'Donell,  and  from  that  period  up  to  the  momeni 
of  Mr.  Semple's  going  out  to  meet  the  party  oil 
the  I9th  June,  we  will  prove  a  continued  series 
of  aggressions  committed  by  the  party  to  which 
th6se  persons  who  lost  their  lives  belonged.  The 
proclamation  we  wish  to  have  read  as  it  is  our  firs^ 
'piece  of  evidence.  \It  was  accordingly/  readi  sei 
Brown  and  Boucher'* s  trial^  p,  133.)  ^ 
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HENRY  FORREST,  Sworn, 
Examined  by  Mr.  Sherwood. 

Mr,  Sherwood, — Do  you  know  Louis  Blondeau/ 
and  is  he,  to  your  knowledge,  in  the  service  of 
the  Hudson's  Bay  Company? 

Mr,  Forrest, — I  know  Louis  Blondeau,  ^nd  t 
should  presume  that  he  was  in  the  service  of  the 
Hudson's  Bay  Company,  but  I  do  not  know,  or  am 
not  positive,  that  he  is  under  an  engagement  at 
present 

Mr,  Sherwood, — Do  you  know.  Sir,  that  he  was 
l&tely  in  gaol  at  Montreal,  and  why  he  was  taken 
out  of  gaol  ? 

Mr,  Forrest, — I  know  he  was  in  gaol,  and  that 
he  was  taken  out  to  be  brought  up  here- 

Mr,  Sherwood, — But  you  do  not  know  whether 
he  is  actually  in  the  service  of  the  Hudson's  Bay 
Company  at  present. 

Mr,  Forrest, — I  have  no  positive  knowledge  that 
he  is,  but  I  suppose  he  is,  because  the  Hudson's 
Bay  Company  advance  money  from  time  to  time 
for  his  support.  He  was  taken  out  of  gaol,  as  I 
have  said  before,  to  be  brought  up  here  as  a  wit- 
ness. He  was  put  into  gaol  for  debt,  by  the 
gents  of  the  Hudson's  Bay  Company.  Their  rea- 
son for  imprisoning  him  was  that  he  was  going 
desert,  or  to  leave  the  province ;  thejr  had  reason 
to  apprehend  that  he  was.  I  have  every  reason 
to  believe  that  he  is  a  very  honest  man  ;  his  only 
fault  1  believe  to  be  that  be  is  too  much  given  to 
liquor,  but,  ex(5ept  that,  I  consider  him  to  be  a  ve- 
ry honest  man.  The  reason  for  putting  him  into 
gaol  was,  an  apprehension  that  he  was  going  away 
without  settling  his  accounts.  I  know  of  no  oth«r 
reason6 
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'Mr,  Sherwood.-^And  does  that  conduct  corre- 
spond with  your  idea  of  a.  very  honest  man?  Dd 
you  think  it  is  very  honest  to  be  a  drunkard,  and 
an  absconding,  fraudulent  debtor? 

Jltr,  Forrest — I  Certainly  do  not  call  it  an  ho- 
nourable trait  of  character,  but,  except  for  his  be- 
ing given  to  liquor  and  not  paying  his  debts,  I  con- 
^ider  Blondeau  to  be  a  Very  good  and  an  honest 
iervant. 

JOHN  M'DONELL,  Esqmre,  SivM, 

Examined      Mr,  Sherwood', 

Mr.  M'DonelL—i  know  Louis  Blondeau  Weill 
I  have  known  him  for  upwards  of  ten  years.  Hd 
tvas  formerly  in  my  service.  I  was  then  belong- 
ing to  the  Not-th-Wfest  Company,  but  do  iiot  noW; 
Blondeau  has  not  the  best  of  characters^  he  was 
•Very  much  addicted  to  liquor^  and  a  man  in  whom 
implicit  confidence  could  not  be  put.  I  would  not 
give  him  implicit  belief  on  his  oath ;  he  w^as  alto- 
gether such  a  man  as  I  would  not  have  in  my  ser- 
vice  if  I  could  do  without  hiiH.  I  certainly  would 
not  have  hida  in  my  service  if  I  ^ould  dispense  with 
him.  From  my  residence  in  the  interior  for  a  nutii- 
feer  of  years,  I  am  well  acquainted  with  the  man- 
ners ^nd  customs  of  the  Half-breeds,  and  they  dd 
floccasionally  paint  themselves ;  their  habits  are 
Very  like  those  of  the  Indians*  They  tningle  con- 
istantly  with  the  Savages,  and  hunt  and  fish  like 
them ;  they  are  not  accustomisd  to  cultivate  thi^ 
ground,  but  live  generally  by  the  chase.  Some  of 
the  greatest  chiefs  are  among  the  Half-breeds. 

Mr.  Sherwood. — I  would  ask  you,  Sir,  is  their 

!)ainting  themselves  an  uncommon  thing,  or  does 
t  indicate  an  hostile  disposition  ?  a  manifestation* 
®f  going  to  war  ? 


Mr.  M^bonelL — By  no  means  uncommon.  I 
iaye  seen  them  very  generally  painted.  It  is  not 
at  all  uncommon  to  see  them  painted,  and  is  na 
|)roof  of  hostilities  being  intended.  I  have  seer* 
ihem  constantly  painting  and  decorating  them- 
selves at  their  toilets. 

Chief  Justice. — The  object  of  this  testimony  is 
Evident ;  it  is  to  counteract  the  effect  that  their  go- 
ing disguised  and  painted  might  have,  if  it  was  not 
an  usual  practice  in  that  country  to  do  so.  Mr. 
M'Donell  says  it  is  a  common  practice,  and  not  an 
indication  of  any  hostile  intention.  Are  these  Half- 
breeds  like  Indians  in  their  manners  and  customs.'* 
or  do  they  attach  themselves  to  the  white  popuia- 
tion  ?  Are  they,  Sir,  lik^  Indians  ? 

Mr,  M^Donell.'-^The  major  part  are  like  Indi- 
ans, and  they  paint  like  the  Indians.  Some  of  the 
most  powerful  and  greatest  chiefs  are  among  the 
Half-breeds. 

Mr.  Sherwood.— We  have  heard  a  great  deal 
libout  this  party  being  armed,  will  you  tell  us 
'Ivhether  that  is  a  common  practice  in  the  Indian 
countries,  or  is  it  a  necessary  precaution  ? 

Mr.  M'^Donell.— On  any  and  every  voyage  and 
Journey  in  that  country  some  of  the  servants  car- 
ry arms,  and  sometimes  even  the  whole  of  them 
do,  and  I  consider  it  necessary  that  they  should  do 
so  to  defend  themselves,  and  to  obtain  provisions^ 

Mr.  Sherwood.—Ho'w  lougi  Sir,  did  you  reside 
in  that  country  ? 

Mr.  M^Donell. — I  have  resided  there  upwards 
t>[  twenty  years. 

Mr.  Sherwood.— And  from  your  knowledge  of 
that  country,  do  you  consider  it  necessary  that 
the  traders  with  the  servants,  should  carry  arms 
for  their  personal  defence,  and  for  their  subsis-' 
tence  ? 

Mr.  M^Donell-^l  certainly  do,  both  for  their 
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tiersoRai  defence,  and  as  a  protection  against  wild 
beasts.  As  means  of  obtaining  provisions  it  is  ab- 
solutely indispensable  that  they  carry  arms.  I 
have  been  frequently  in  danger  from  wild  beasts, 
and  found  it  absolutely  indispensable  to  my  per- 
sonal safety  to  go  armed. 

Mr,  Sherwood,~li  is,  Sir^  an  unusual  thing  in 
that  country,  for  the  Indians  and  Half-breeds  to 
give  what  is  called  "  a  W^hoop,"  or  do  they  do  it 
only  when  they  are  going  to  war  ?  are  there  other 
sorts  of  whoops  besides  war-whoops  } 

Mr,  M^Donell — It  is  very  common  to  the  In- 
dians and  Half-breeds  to  give  the  whoop,  and  it 
is  by  no  means  confined  to  their  going  to  battle. 
It  is  habitual  to  them  to  do  so.  The  whoop  they 
give  on  all  occasions  is  like  the  war-whoop,  and  is 
so  very  common  that  hardly  two  get  on  horseback 
without  giving  a  little  whoop* 

Mr,  Sherwood, — Then  hearing  this  whoop  givefii 
is  not  an  alarming  circumstances,  a  sure  presage  of* 
war  and  hostilities?  ^ 

Mr,  M^DoneU, — No,  quite  the  reverse.  1  haver 
frequently  given  it  myself,  and  if  you  go  into  an 
Indian  village  you  will  hear  every  boy  giving  it. 

Mr,  Sherwood,— ^'iW  yoUi  Sir^  tell  us  ifspearS 
and  bdws  and  arrrows  are  common  arms,  when 
the  Indians  and  Half-breeds  go  on  horseback  ^ 

Mr,  M^Donell, — Spears,  and  bows  and  arrow* 
are  as  familiar  to  the  Half-breeds  and  Indians  as 
fowling-pieces  are  to  us. 

Mr,  Sherwood,— 'Did  you^  Sir^  ever  fefiovr  iht 
Half-breeds  and  Indians  to  go  on  horseback  arm* 
fed  with  mu!?kfets  ? 

Mr,  M''DonelL — I  never  did.  I  do  not  belie vft 
that  muskets  are  ever  carried  by  the  Half-breeda 
on  horseback^  but  spears  constantly  are,  also  bows 
and  arrows.  They  are  th^  customary  arms  they 
cSirry  when  riding. 


Jfr.  SAfir^£?dorf.— Did  yoa  ever  hear  of  the  Half- 
l>reeds  carryirvg  guns  and  bayonets  ?  I  do  not  ask 
yon  whether  yoa  ever  saw  such  a  thing,  but  did 
.you  ever  hear  of  it? 

Mr  M' Donetl--'Certm\\y  I  never  did  hear  a 
report  of  their  riding  armed  with  muskets  and 
bayonets,  indeed  I  consider  it  as  next  to  an  irnpos- 
sibihty  that  they  could  do  so,  on  the  spirited  horses 
that  they  ride  in  that  country. 

Crbss-examination  conducted  by  the  Attorney -Gener at 

Attorney -General,'— Did.  you,  Sir,  ever  see  Cuth- 
bert  Grant  in  that  country,  or  was  he  accustomed 
to  paint  himself  Hike  an  Indiari  ? 

Mr,  M^DonelL — I  never  saw  Cuthbert  Grant 
in  that  coCmtry. 

Attorney-GetterdL'— Mr.  Grant,  I  beHeve,  was 
the  son  of  a  partner  of  the  North  West  Company* 
Did  you.  Sir,  ever  see  the  son  of  one  of  the  part- 
ners paint  himself  like  a  Savage  ? 

,  Mr,  M]DoneiL-— Yes  J  I  have  known  m^ny  sons 
'of  partners  paint  themselves  ;  it  is  by  no  means 
uncommon  at  their  sports. 

Aitorneif-GensfaL—Did  you  ever  see  forty  or 
fifty  Half-breeds  ridpg  together  and  painted,  with 
peaceable  intentions  ? 

.  Mr,  M^DonelL—l  never  saw  so  large  a  party 
Tiding  together  painted.  I  never  saw  forty  or  fifty 
riding  together, 

,^  Attorney 'General — -In  what  manner  do  the  Half- 
ibreeds  generally  live  ?  are  they  not  superior  in 
their  habits  to  the  Indians  ? 

.  Mr.  M'^DonelL — A  great  many  live  as  the  Sa° 
yages  do.  A  few  of  them  are  employed  as  voya- 
^eurs.  When  the  engages  are  scarce,  they  ar^ 
attached  to  the  parties,  and  act  as  servants  anA 
canoe-men. 
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t^lttorney-General—When  they  are  so  emplioyecf^ 
do  they  paint  and  preserve  the  habits  of  Indians? 

Mr,  JWDonelL — No,  not  when  they  are  so  em- 
ployed. 

Attorney-General — How  long  is  it,  Sir,  since 
you  was  in  the  interior  ? 

Mr.  M'DonelL—lt  was  in  the  year  1814,  that  I 
was  there. 


Mr.  JOHN  PRITCHARD,  Sworn, 
Examined  by  Mr,  Sherwood. 

Mr.  Sherwood.— Dq  you,  Sir,  believe  that  the 
prisoner,  Mr.  Boucher,  saved  your  hfe  on  the  19th 
June,  by  his  exertions  ? 

Mr.  Pritchard, — I  do  beheve  that  the  prisonenf 
Mr.  Boucher,  did  save  my  hfe  on  that  day,  for  had 
I  been  alone  I  believe  that  one  Deschamps  would 
have  taken  my  life.  I  think  now,  that  if  Boucher 
had  not  interfered,  Deschamps  would  have  killed 
me.    I  have  no  doubt  of  it. 

Mr.  Sherwood. — You  are  acquainted  with  th« 
hand-writing  of  the  late  Robert  Semple,  I  presume, 
will  you  look  at  this  letter,  and  say  whether  you 
believe  it  to  be  his  writing? 

Mr.  Pritchard. — This  letter  is  in  the  hand-writ- 
ing of  the  late  governor  Semple. 

The  following  letter  was  then  read  upon  motion  of 
Mr.  Sherwood. 

Fort  Douglas,  14th  April,  1816^. 

Dear  Sir, 

I  have  received  your  several  letters,  but  as  I  trusi 
we  shall  so  shortly  meet,  I  think  it  needless  to  enter  upon  their 
contents.  There  have  been  thoughts  of  removing  Fort  Daer, 
but  that  measure  has  been  postponed.  It  may  be  well,  however^ 
to  bring  down  the  doors  and  windows,  and  whatever  movcabk 
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barfs  6ur*^Jiemies  might  carry  off.  1  wish  all  the  stores  of  the 
North-West  Company,  brought  down  here.  They  have  seized 
'our  goods  in  Peace  River,  and  we  must  try  to  have  a  feW  things 
to  balance  the  account. 

Mr.  M'Leod's  services  will  be  useful  in  eoming  down  with  the 
colonists  and  stores.  You  khow  his  zeai.  St.  Germain  can  re- 
inain  with  a  few  men  until  I  determine  what  is  to  be  done  with 
Pembina.  1  shall  order  the  bearer  of  this,  to  go  by  the  way  of 
the  two  lower  boats,  to  see  in  what  situation  they  are.  From 
his  report  you  will  judge  of  what  is  necessary  to  be  done,  and 
act  accordingly.  The  upper  boats  I  understand  are  in  safety. 
In  other  points  I  trust  to  yotir  judgement.  Do  what  you  think 
best  for  the  general  interest,  and  rely  upon  finding  in  me  a  mart 
who  judges  from  intentions. 

I  am,  Dear  Srr, 

Yours  sincerely, 

(Signed)  ilOBT.  SEMH^E. 

IsilR.  JoHtf  Pritchard, 
Pembina.. 

Mr.  Sherwood,— The  letter,  I  perceive,  is  ad- 
'Pressed  to  you.  Pray,  Sir,  what  was  your  situa- 
tibn  with  the  Hudson's  Bay  Company  at  that 
time  ? 

Mr,  Prttcharcl, — I  can  hot  say  that  I  held  any 
situation  with  that  company.  I  was  rendering 
them  some  services,  but  without  pay  or  reward. 
I  will,  if  required,  tell  how  I  went  to  that  country. 

Mr,  Sherwood. — It  is  not  necessary.  You,  I 
dare  say,  know  Mr.  Colin  Robertson,  and  caq 
prove  his  hand-w riling.  Look  at  this  letter,  and 
say  if  it  is  in  his  hand-writing. 

Mr,  Pritchard,— it  the  liand- writing  of  Mr. 
CoHn  Robertson. 

The  following  letter  wa^  then  read  upon  motion  of 
Mr,  Sherwood. 

Gibraltar,  20lh  May,  1816; 

Gentlemehf 

Having  heard  with  pain  that  the  men  under  your 
^ttommand  were  surprised  and  taken  by  a  superior  force  of  tli^ 


±1-1 


North-West  Company*s.  I  beg  leave  to  inform  you  that  ever/ 
thing  here  goes  on  well. 

We  sent  off  Cameron  on  the  18th  for  Jack  Ri^'er,  from  thence 
he  proceeds  to  York. 

Take  courage  and  endeavor  to  inspire  your  men  with  the 
same  sentiments. 

I  am  in  possession  of  the  North-West  Company's  fort  and  tlie 
governor  has  put  Fort  Douglas  in  an  excellent  state  of  deience, 
and  we  are  delermined  to  dispute  the  ground  by  inches. 

Inform  me  by  the  bearer  the  real  situation  the  unfortunate 
event  has  placed  you  in  ;  and  take  care  in  delivering  your  de- 
spatch to  this  Indian,  that  you  are  not  discovered  by  our  oppo* 
nentsv 

God  bless  you  all, 

Yours  faithfully, 
(Signed)  COLIN  ROBERTSON. 

You  may  read  the  letter  to  your  men,  andyteil  them  to  give 
no  credit  to  reports  of  any  kind,  until  you  hear  from  governor 
Semple  or  myself. 

(Signed)  G.  R. 

Mr.  Sherwood, — Colin  Robertson  was  a  very 
confidential  servant  of  the  Hudson's  Bay  Companyf 
was  not  he  a  very  active  servant  ? 

Mr.  Pritchardi—He  certainly  was  an  active  and 
confidential  person,  and  so  esteemed  by  his  em- 
ployers. 

Mr.  Sherwood. — I  perceive  Mr.  Robertson  ob-^ 
serves  that  he  was  in  possession  of  the  North- West 
fort.  What  fort  did  you  understand  by  that  ? 
the  fi^rt  from  which  the  letter  is  dated,  "  Gibral**^ 
tari^" 

Mr.  Priichard. — Yes,  I  did. 

Mr.  Sherwood.— ho ^'w.,  was  the  Mr.  Cam 
ron  that  was  sent  off  on  the  1 8th  to  Jack  River, 
and  from  thence  to  proceed  to  York  } 

Mr.  Pritchard. — I  suppose  it  was  Mr.  Duncan 
Cameron. 

Mr.  Sherwood. — W^as  he  a  partner  of  the  North 
West  Company,  and  what  was  he  to  go  to  York 
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for?  York  Fort,' I  presume,  on  Hudson's  Bay; 
pot  this  town  of  York,  I  believe? 

Mr.  Pritchard. — Jack  River  is  on  the  route  to 
Hudson's  Bay,  and  Mr.  Cameron  was  sent  there 
pn  his  way  to  Europe  as  a  prisoner. 

Mr,  Sherwood. — Do  you  know  the  hand-writing 
of  Mr.  Miles  M'Donell,  and  is  this  letter,  under 
date  of  the  24th  January,  1817,  addressed  to  Cuth- 
bert  Grant,  in  his  hand-writing.'^ 

Mr.  Pritchard. — It  is  the  hand-writing  of  Mr. 
M'Donell. 

Attorney-General. — It  can  not  be  read,  it  is  no 
jevidence,  nor  do  I  know  that  it  would  be  in  that 
of  Cuthbert  Grant  even. 

Mr.  Sherwood. — We  wish  to  read  it,  as  shewing 
the  opinion  of  certain  persons  relative  to  this  affair 
of  the  19th  June,  and  the  jury  might,  from  the 
idea  of  Cuthbert  Grant's  innocence,  make  such  in- 
ferences as  they  think  proper  relative  to  the  other 
persons  charged.  If,  however,  the  Court  is  against 
me,  I  do  not  press  the  letter. 

The  Court  intimated  that  the  letter  was  not  evi- 
dence.^ 


*  The  letter  produced  was  the  following  : — - 

Fort  Douglas,  24th  January,  1817, 

Sir, 

Having  found  here  the  Governor  in  Chief's  proclamation 
of  the  16th  July,  1316,  sent  you  by  Mr.  Johnston,  one  of  his 
Majesty's  justices  of  the  peace,  for  the  purpose  of  taking  up  and 
sending  to  justice  all  persons  who  have  committed  acts  of  vio- 
lence in  the  country,  I  consider  it  my  duty  to  send  you  now  the 
said  proclamation,  being  persuaded  that  you  will,  as  a  loyal  sub- 
ject, exert  yourself  to  restore  order  and  tranquility  in  the  councry. 

Your  humane  conduct  towards  the  people  of  the  colony,  after 
the  unfortunate  events  of  the  19th  June  last,  confirms  me  in  the 
good  opinion  I  always  entertained  of  you. 

The  Earl  of  Selkirk,  who  has  a  perfect  knowledge  of  all  that 
took  place  here  this  last  year,  harbours  no  enmity  towards  you, 
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Mr.  Pritchard, — -I  would  wish  to  explain  that  m 
^he  part  of  the  letter  of  Mr.  Semple  in  which  he 
alludes  to  the  North-West  Compan j's  stores  being 
brought  down  to  Fort  Douglas,^  and  speaks  of 
our  goods  having  been  seized,  it  related  to  a 
quantity  of  furs  which  had  been  taken  from  the 
Hudson's  Bay  Company,  and  conveyed  to  a  Norths. 
West  fort. 

JAMES  TOOMEY,  Sivorn,^ 

Examined  by  Mr.  Sherwood. 

Toomey. — In  the  year  1814,  I  was  in  tlie  Indian^ 
territory,  in  the  Red  River  country,  but  not  at 
Fort  Douglas.  I  know  of  the  proclamation  of 
Mr.  Miles  M'Donell,  I  saw  it  stuck  up  at  the  gate 
pf  Fort  Daer.  I  do  not  know  that  it  was  an  au- 
thority to  seize  the  provisions  of  the  North-West 
Company,  but  it  was  to  prevent  them  being  t^ikea 


and  I  feel  confident  that  he  has  no  intention  of  commencing 
legal  prosecution  against  you. 

The  partners  of  the  North-West  Company,  in  their  discomfi- 
ture, endeavour  by  the  circulation  pf  falsehood  to  conceal  the, 
truth,  it  is  therefore  your  int^reat,  as  \yell  as  that  of  all  those, 
lender  your  orders,  tp  vyithdraw  yourselves  immediately  from 
those  who  are  certainly  driving  you  to  your  ruin  ;  if  you  will 
9ome  here  I  shall  give  you  a  clear  insight  into  all  that  has  taken 
place  till  the  present  time,  and  I  pledge  myself  you  shall  be  well 
leceived,  and  freely  per^fiitted  to  return  in  safety  when  you, 
shall  think  proper. 

Your  most  obedient  servant, 

(Signed)         MILES  MACDONELL,  Governor. 

Mr.  Cuthbert  Grant, 

I  have  a  parcel  containing  some  articles  of  cloathing,  sent  by 
Mr.  Daniel  M'Kenzie  for  his  son  Roderick,  I  would  the  young 
jaian  himself  to  come  here  for  them,  he  has.  nothing  to  fear. 

(Signed)  MILES  MACDONELL, 
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©ut  of  that  country.  I  do  know  of  two  trains  of 
pemican  being  seized  from  the  North- West  peo- 
ple. I  was  then  in  the  service  of  the  Hudson's 
Bay  Company,  and  I  know  that  the  freemen  who 
supplied  the  North-West  Company  with  pemican 
had  it  just  ready  to  start  with,  and  were  compelled 
to  put  it  back  upon  the  stages  from  which  they  had 
Joaded  the  trains.  This  was  done  with  the  appro- 
bation of  the  Hudson's  Bay  people,  and  the  free- 
men were  forbid  to  move  it,  and  afterwards  it  was 
taken  out  of  their  possession  by  the  Hudson's  Bay 
servants.  I  know  also  of  some  boat  loads  of  pemi- 
can being  taken  between  Fort  Douglas  and  Bran- 
don-house by  the  Hudson's  Bay  people,  who  were 
armed  with  guns  which  had  bayonets,  except  per- 
haps about  two  or  three.  There  were  about 
twelve  or  thirteen  persons  engaged  in  seizing  this 
quantity  of  pemican,  and  they  took  possession  of 
it  by  force.  The  North-West  Company  had  been 
accustomed  to  be  supplied  at  this  place  by  the 
freemen  as  well  as  the  Hudson's  Bay  people. 

Attorney 'General — My  Lords,  the  learned  gen- 
tleman, in  conducting  his  defence,  so  as  to  avail 
himself  of  the  permission  given  him  by  your  Lord- 
ships, should,  I  think,  begin  at  the  other  end, 
and  shew  at  the  moment  when  this  melancholy 
occurrence  took  place,  that  the  state  of  exaspe- 
rated feeling  existed  which  he  is  to  trace  without 
interruption  to  any  date  he  may  go  back  to.  If 
this  case  is  allowed  to  be  pursued,  I  shall  deem  it 
necessary  to  produce  evidence  to  rebut  these 
statements,  and  exhibit  a  serious,  a  most  serious, 
aggravation  of  this  outrage.  I  shall  deem  it  my 
duty  to  shew,  though  very  reluctantly,  as  unne- 
cessarily extending  our  enquiries,  which  I  contend 
ought  to  be  confined  to  the  transaction  connected 
with  the  indictment,  but  I  shall,  if  this  course  is 
pursued,  deem  it  my  imperative  duty  to  shew  that 
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a  deliberate  resolution  to  destroy  this  colony  existed 
as  far  back  as  1812,  indeed  from  the  very  moment 
of  its  commencement,  and  that,  in  continuance  from 
that  time  down  to  the  19th  June,  when,  for  a  se- 
cond time,  it  was^  destroyed,  hostilities  were  di- 
rected  against  it.  That  this  armed  force  was  not 
sent  for  the  purpose  of  their  own  defence,  but  ma- 
nifestly to  commit  outrages  upon  the  settlement, 
we  can  not,  \  think,  have  a  stronger  proof  of,  nor  of 
tl)e  determined  hostility  exhibited,  than  by  the  gen- 
tleman beginning  his  defence  by  reference  to  a  mea- 
sure rendered  necessary  for  the  protection  of  thisin» 
fant  settlement,  against  the  aets  of  hostility  which 
constantly  threatened  them.  1  have  confined  my 
examination  of  witnesses  completely  to,  this  armed 
party,  and  have  never  left  them  for  one  moment.  If 
the  learned  gentleman  is  permitted  tt>  pursue  the 
course  he  has  commenced,  I  must  rebut  it  with 
testimony  that  will  most  seriously  aggravate,  this 
most  afflicting  catastrophe. 

Mr.  Sherwood. — 1  most  distinctly  stated  to  jom 
Lordships  the  line  of  defence  I  proposed  to  take 
up,  and,  till  stopped  by  the  Court,  I  intend  to 
pursue  it.  I  stated  that  I  intended  to  begin  with 
Mr.  M'Doneirs  proclamation,  and  I  have  done  so 
and  I  shall  go  on  proving  aggression  upon  aggres- 
sion, down  to  this  flagrant  one  of  the  19th  June. 
I  have  the  greatest  respect  for  the  abilities  of  Mr. 
Aitorney-General,  but,  I  humbly  conceive,  if  I 
began  at  the  other  end,  I  should  begin  at  the 
wrong  end.  As  to  the  necessity  under  which  he 
•will  be  to  rebut  this  testimony  by  proving  earlier 
aggressions,  he  may  begin  as  soon  as  he  pleases^ 
and  we  will  go  back  to  very  early  periods  when 
the  sturdy  use  of  the  shillelato  these  "messieurs 
voyageurs"  was  recommended,  if  they  did  not 
quietly  submit  to  the  robberies  which  were  medi- 
tated upon  their  property.    We  will  shew  th^^ 
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spirit  bj  which  they  have  been  constantly  actuat- 
ed, nameiy,  that  of  awing  us  into  submission  by 
the  free  use  of  the  cudgel  and  shillela  upon  those 

messieurs  voyag-eurs,"  as  w^e  are  contemptu- 
pusly  termed  by  them  on  all  occasions  when  they 
obstruct  our  progress,  and  that,  if  we  were  more 
strongly  armed,  and  for  once  vyent  in  a  party  suffi- 
ciently powerful  to  repel  aggressions,  it  was  forc- 
ed upon  us  by  those  persons  who  had  constantly 
recommended  the  free  use  of  the  shillela,  an4 
not  onlj  recommended  but  practised  it  too/^ 

Mr.  Livius  Sherwood, — The  course,  my  Lords, 
that  we  have  taken  is  precisely  that  which  we  had 
the  honour  of  submitting  to  your  Lordships,  and 
received  your  permission  to  pursue.  We  say 
that  the  object  of  the  proclamation  of  Miles  M''Do- 
nell  was  to  deprive  us  of  the  means  of  subsistence, 
and  that,  not  being  disposed  voluntarily  to  ac- 
quiesce in  so  arbitrary  a  course,  and  one  as  un- 


*  Allusion  is  here  made  to  a  letter  in  Lord  Selkirk's  own  hand- 
writing, dated  Sligo,  in  Ireland,  18th  June,  1812,  in  which,  in  the 
course  of  the  instructions  he  gives  one  of  liis  agents,  he  strongly 
Tecommends,  in  order  "  to  teach  the  messieurs  vojageurs  to 
*'  keep  a  respectful  distance,  that  the  shillela^  the  proper  weapon 

of  the  natives  of  Ireland,  should  be  made  a  free  use  of.'*  This 
letter  also  directs  his  agents  as  follows,  "  you  must  give  them 
*'  solemn  warning  that,  the  land  belongs  to  the  Hndson's  Bay 
"  Company,  and  that  they  must  remove  from  il ;  after  this 
*'  warning  they  should  not  be  allowed  to  cut  any  timber,  either 
*'  for  building  or  fuel  ;  what  they  have  cut  should  be  openly  and 
'^forcibly  seized^  and  their  houses  destroyed.  In  like  manner 
"  they  should  be  warned  not  lo  fish  in  your  waters,  and  if  they 
^'  put  dovyn  nets  seize  them  as  you  would  in  England  those  of  a 

poacher.    We  are  so  fully  advised  of  (he  unimpeachable  va- 

lidity  of  these  rights  of  property  that  tht  le  can  be  no  scruple 
*' /of  enforcing  them,  wherever  you  hove  the  physical  means.''—- 
Thus  early  were  instructions  given,  which,  as  so  evidently  ap- 
pears in  the  course  of  these  trials,  have  been  acted  upon,  'wher- 
ever they  had  the  physical  means,  and  to  the  spirit  of  which  every 
measure  of  the  Hudson's  Bay  people  and  of  Lord  Selkirk's  a- 
gents  may  be  traced^ 


WBrrantable  as  arbitrary,  we  were  continually  st^ 
tacked,  and  robbed  of  our  provisions,  after 
fiad  bought  them;  as  well  as  deprived  of  the  means 
of  obtaining  them,  by  the  freemen  and  hunters  be- 
ing prohibited  to  trade  with  us.  We  shall  go  and 
prove  that  there  was  no  other  place  but  up  this 
river  that  we  could  obtain  the  necessary  supplier 
for  our  trade,  and  that  we  had  always  been  accus- 
tomed to  receive  them  here,  and  supply  the  trad^ 
ers  who  came  from  below.  We  shall  prove  that, 
in  numerous  instances,  we  were  exposed  to  star- 
vation by  the  robberies  committed  upon  us,  and 
that  it  became  indispensable  to  our  subsistence, 
that  we  should  send  with  our  provisions  a  force 
capable  of  protecting  them.  That  the  usual  chan-- 
nei  of  communication  by  the  river  being  closed 
against  us,  we  were  compelled  to  go  by  land,  thus 
accounting  at  once  for  our  being  armed,  on  horse^ 
back,  and  in  such  numbers.  We  shall  then  ga 
farther,  and  shew  all  these  circumstances  forced 
upon  us  by  the  conduct  of  the  servants  of  the  Hud^ 
son's  Bay  Company,  and  the  settlers  of  the  colony^ 
that  w^e  were,  whilst  anxiously  avoiding  all  ap^ 
proach  to  them,  attacked  by  them  on  the  19th 
June  again ;  that  they  came  to  us  after  we  had 
passed  by  them,  and  we  contend  that,  although 
lives  were  lost  in  the  affray,  those  who  took  them 
were  not  murderers.  We  consider  that  we  have 
begun  at  the  right  end  of  our  case.  We  trust  al-^ 
so  that  the  Court  will  permit  us  to  prosecute  it  in 
the  manner  we  have  chalked  out,  and  till  stopped 
by  your  Lordships,  we  shall  not  hesitate  in  our 
course  from  anj  apprehension  of  the  Attorney-Ge^ 
^neral's  rebutting  our  testimony. 

Chief  Justice. — It  certainly  never  w-as  the  inten-- 
tion  of  the  Court  to  allow,  on  the  one  side  or  the 
other,  former  a<xo;ression  to  be  broug^ht  forward  as 
justifying  aggression  subsequently  committed.  W> 
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thought  it  light,  under  the  circumstances  of  the 
case,  to  allow  to  be  shewn  that,  from  the  deter- 
liiined  hostility  existing  between  those  parties,  in 
p,  country  uncontrouled  by  any  law,  there  was  rea- 
gonable  cp.use  for  either  to  apprehend  that  where- 
ever  they  met,  the  weaker  would  have  to  give 
way  to  the  stronger  party,  and  that  therefore 
ITicasures  of  unusual  precaution  were  resorted 
to.    It  appeared  to  me  and  my  brothers  that  the 
object  of  the  defence  was  to  shew  that  when  this 
horrible  event  took  effect,  it  resulted  from  one 
armed  party,  perhaps  armed  under  unusual  cir- 
cumstances, being  followed  by  another,  who  hav- 
ing 9,rms  at  their  command  took  them,  and  went 
put,  (as  they  say,)  merely  to  watch  the  movements 
pf  the  mounted  party,  being  apprehensive  from  ac- 
counts which  they  had  received,  that  this  party 
came  to  act  in  a  hostile  manner  to  the  settlement. 
In  the  state  of  mutual  exasperation  existing  be- 
tween them,  murder  ensued.  It  appeared  us  to  be 
fair  to  let  it  be  shewn  to  the  jury  by  the  Crown, 
that  riding  armed  in  numbers  was  not  an  usual 
practice,  and  that  therefore  they  might  be  afraid 
ibr  the  colony's  safety,  after  the  information  they 
had  received.    On  the  other  hand,  as  it  was  al- 
lowed to  the  Crown  to  shew  what  they  could  to 
sustain  the  setting  out  of  this  party  with  an  hostile 
intention,  it  was  thought  to  be  fair  to  admit  evi- 
dence that,  owing  to  the  constant  aggressions 
which  were  committed  in  the  attacks  upon  the 
property  and  persons  of  the  traders  belonging  to 
these  rival  companies,  it  was  necessary  to  protect 
their  provisions  by  an  armed  escort.    There  was 
also  another  reason  for  allowing  the  defence  to  go 
back,  and  prove,  or  rather  trace,  the  irritations 
"which  existed,  under  the  limitation  of  shewing  a 
continued  and  tinabated  state  of  exasperated  feel- 
ing, without  cessation  for  that  time  which  the  law 
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or  a  jury  would  consider  necessary  for  the  passions 
to  cool,  because,  unless  they  were  permitted  to  dq 
)60,  the  prisoners  had  not  a  fair  opportunity  of  prov- 
ing that  which  might,  iq  the  minds  of  the  jury^ 
soften  the  crime  whereof  they  are  accused  to  man- 
slaughter. If  a  coptinued  irritation  is  attempted 
|o  be  sustained,  it  must  be  kept  up  without  inter- 
ruption, and  if  at  any  nioment  it  was  perhaps  dimir 
nished,  yet  that  fresh  aggression  and  outrage,  not 
only  prevented  it  from  completely  cooling,  but  re- 
kindled all  the  angry  passions,  and  again  brought 
into  play  all  the  hateful  feelings  by  which  botlji. 
parties  appear  to  have  been  actuated  tovyards  ea.cl;i 
other. 

Solicitor  General-There  is  one  observation  mad$ 
by  your  Lordship,  which  I  would  solicit  permis- 
sion to  advert  to.  I  before  understood  it  to  be  th^ 
opinion  of  the  Court,  that  it  was  not  only  nticessary 
to  prove  that  irritation  had  existed  and  was  kept 
up,  (which  it  might  be  so  unjustiliably  as  to  forra 
the  very  spirit  of  the  crime  of  which  the  prisoners 
are  accused,)  but  that  there  was  no  opportunity  for 
it  to  cool.  I  think  that  they  ought  not  to  be  per- 
mitted to  shew  that,  owing  to  a  number  of  slight 
circumstances,  it  was  probable  that  irritation  might 
exist,  but  that  the  force  of  them  should  be  so  po  wer- 
ful that  it  was  impossible  to  controul  the  passionso 

Chief  Justice. — And  a  slight  circumstance  of  ag- 
gression in  itself,  if  often  repeated,  might  have  that 
effect.  I  believe  the  judgment  of  the  Court,  is 
perfectly  understood ;  therefore  let  the  trial  go  on= 

HUGH  SWORDS,  Sworn. 

Examined  by  Mr.  Livivs  Sherwood. 

Swords. — I  was  formerly,  and  in  the  year  181 4, 
in  the  service  of  the  Hudson's  Bay  Company,  at 


the  Red  River  country,  being  sent  out  there  irorii 
Ireland  by  the  Earl  of  Selkirk's  agent.  I  can  not 
say  that  I  read,  but  I  heard  of,  a  proclamation  is" 
sued  by  Miles  M'Donell.  I  do  not  know  that  it 
forbade  the  sale  of  pemican  by  the  hunters  to  the 
North- West  Company,  for  I  was  not  able  to  read 
the  proclamation,  I  know  of  a  boat-load  of  pemi- 
can  being  seized  by  the  Hudson's  Bay  people.  It 
(Contained  a  quantity  of  ninety-six  or  ninety-seven 
sacks  of  pemican,  of  about  ninety  pounds  each.  I 
was  one  of  the  party  sent  to  seize  it  by  Mr.  Miles 
M'Donell,  and  the  party  who  went  were  all  arm- 
ed, with  military  guns,  some  with  bayonets,  and 
we  had  ammunition,  consisting  of  ball  cartridge^ 
served  out  to  us  before  we  went  to  seize  it.  I  know 
that  a  camp  was  formed  on  the  Assiniboin  River^ 
sind  cannon  were  planted  to  prevent  the  Norths 
West  canoes  from  going  down,  and  that  this  was 
done  by  the  orders  of  Mr.  Miles  M'Donell.  On 
this  river  the  trade  of  the  country  is  carried  on. 
Pemican  is  the  meat  of  the  buffalo  mixed  with 
grease,  and  forms  the  general  food  of  the  traders 
of  the  country,  and  if  the  North-West  traders 
Could  not  get  provisions  from  here^  (the  Red  Ri- 
ver country,)  it  was  impossible  they  could  carry 
on  their  trade,  as  they  depended  on  a  supply  from 
here  for  other  posts. 


Cross-exmnined  by  the  Solicitor  General, 

Soliciior  General-^Do  you  not  always  take  arms 
with  you,  when  you  go  out  in  that  country  ? 

Swords, — No ;  some  times  I  have  been  out  in 
the  Red  River  country  without  arms,  but  we  ge- 
nerally take  them. 

Solicitor  General, — Was  there  any  thing  so  par- 
ticular in  your  taking  arms  when  you  went  out  at 
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the  time  you  have  been  speaking  of,  that  you  siiouitl 
^o  particularly -recollect  it? 

Stvords,-—!  know  that  at  that  time,  we  were 
served  out  With  arms,  and  fixed  ammunition;  viritli 
inuskets  arid  bayonets,  and  bail  cartridge.  lean 
not  say  that  all  had  them,  but  1  know  that  I  had; 
I  never  was  a  settler.  I  was  a  servant  to  the  Hud- 
Son's  Bay  Company,  and  was  stationed  at  Red  Ri- 
ver. I  left  their  service  because  I  did  not  think  t 
was  well  treated  by  them,  and  that  I  could  better 
iny  condition. 

Solicitor  General.— Do  you  know  any  thing  of 
ihe  removal  of  guns  from  the  governor's  house  at 
the  colony,  to  the  North-West  post  in  that  neigh- 
bourhood, or  of  other  private  proverty  belonging 
to  the  residents  ? 

Swords. — -No,  I  do  not.  I  heard  afterwards  that 
ihey  were  moved,  but  I  did  not  see  them  moved. 

Solicitor  General. — Did  you  never  receive  any 
money  from  Mr.  Cameron,  Mr.  M'Leod,  or  persons 
belonging  to  their  party,  for  your  conduct? 

Swords.— The  gentlemen  were  good  enough  to 
give  me  twenty  pounds  for  wrOughting  in  the  ca- 
iioes  from  Red  River  to  Fort  William,  and  io 
Montreal. 

Re-examined  by  Mr,  Livius  Sherwood. 

Swords. — It  was  in  May,  1814,  that  the  pemicari 
Ivas  taken.  It  was  taken  from  the  lodge  of  one 
Poitras.  The  Hudson's  Bay  people  were  trained 
to  the  use  of  arms,  but  I  do  not  know  for  what 

EUi-pose.  They  had  been  exercised  some  months 
efore  the  pemican  was  taken.  It  was  not  a  boat^ 
but  about  a  good  cargo  for  a  boat  that  we  took, 
and  delivered  to  Mr.  Miles  M'Donell.  Before  set- 
ting off,  I  and  the  others  of  the  party  were  called 
up  before  the  house  of  Mr.  Miles  M'Donell^  and 
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told  we  were  going  in  search  of  provisions  whltfl 
it  was  expected  the  North-West  people  were 
sending  down  the  river,  and  if  We  found  any  we 
were  to  take  it  by  surprise  if  we  could,  and  if  not, 
bj  force,  but  w.e  were  to  take  it  in  any  way.  Not 
finding  any  that  day,  we  encamped,  and 
M'Donell  joined  us  the  next  day.  Mr.  M'Donell 
had  a  field-piece  with  him,  and  a  number  of  men 
armed,  and  the  cannon  was  placed  so  as  to  com- 
mand the  river.  When  before  Mr.  M^Donell's 
house  I  was  promised  that  if  we  took  provisions  I 
should  have  four  pounds,  and  others  were  promised 
two  pounds,  and  some  different  sums. 

Mr.  L.  Sherwood.-^'Yf  go  on  with  your  story. 
Chief  Justice. — There  is  no  occasion  ;  we  have 
the  fact  that  it  was  faken  and  delivered  to  Mr. 
Miles  M'Donell.  It  can  be  of  no  consequence 
how  it  was  taken.  It  is  evident  they  w^ent  pre- 
pared to  take  it  by  force,  if  it  was  not  given  up 
quietly* 

Mr.  L.  Sherivood. — I  will  then  only  put  one 
more  question.  Had  Mr.  M'Donell  any  want  of 
provisions  at  that  time  ? 

Swords. — Mr.  M'Donell  could  not  be  in  great 
Want  of  provisions,  for  it  w^as  fishing  season. 

WILLIAM  WALLACE,  Sworn, 

Examined  by  Mr,  Sherwood, 

Wallace, — I  have  a  knowledge  of  the  proclama- 
tion of  1814,  by  Mr.  Miles  M'Donell.  I  did  not 
read  it,  but  I  heard  it  read.  I  was  then  a  servant 
of  the  Hudson's  Bay  Company.  I  know  of  a  boat 
load  of  pemican  being  seized,  about  96  or  97 
bags,  and  that  it  was  seized  by  our  people,  under 
the  orders  of  Mr.  Miles  M'Donell.  I  know  that 
k  was  brought  to  ©ur  fort,  and  stored  there,  for 
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i  helped  to  carry  it  into  the  store.  1  kriow  thdi 
there  was  a  camp  formed  oii  the  Assiniboin  Riven 
^nd  that  cannon  were  planted  brl  its  banks.  The 
general  conversation  was  that  every  thing  was  to 
be  stopped  that  was  going  down  the  river. 

JAMES  PINKMAN,  Sworn, 

Examined  by  Mr,  Sherwood, 

Pinkman.-^l  was  at  Fort  Perhbiiia  in  the  yekr 
181 3^  and  then,  or  in  1814,  1  saw  a  proclamatiori 
posted  upon  the  gate  of  the  fort. 

J\Ir.  Shertvood.'—Shou\d  you  khow  that  procla- 
ination  were  you  to  see  it  again?  or  do  you  know 
what  it  was  about.^ 

Ptnkman,~lt  mentions  about  the  freemen  and 
a^ll  the  Canadians  giving  up  their  cattle  to  Mr; 
M^DonelL 

Mr,  Sherwood, — Were  provisions  forbid,  or  pre- 
vented from  going  down  the  river,  as  they  had 
usually  done  before  that  proclamation  ? 

Prnkman,--!  know  they  were  forbid,  but  I  do 
hoi  that  they  were  stopped.  I  know  of  some  be« 
ing  taken  by  the  Hudson's  Bay  people,  as  I  was  at 
that  time  a  servant  of  the  Hudson's  Bay  Company^ 

Mr.  Sherwood. — What  did  Wallace,  Swords? 
yourself,  and  the  other  servants,  call  Mr.  Miles 
M'Donell? 

Pinkman,~We  always  called  him  governor^  al! 
ttie  servants  did.  In  May  1814,  I  was  sent  from 
the  Red  River  Forks  to  go,  with  some  others,  id 
Portage  des  Prairies,  and  from  there  w^e  went  to 
Brandon-house.  Mr.  Spencer,  whose  orders  we 
were  under,  went  to  the  North-West  Fort  near 
that  place,  ahd  asked  for  their  provisions,  their 
pemican.  1  did  not  go  aiyself  with  Mr.  Spencer 
to  the  North-West  Fort.    A  few  days  afterwards? 
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aa  answer  was  brought  to  a  letter  which  had  beeni 
sent  from  Mr.  Spencer  to  Mr.  Miles  M'Donell,  and 
we  wfent  to  their  fort.  It  was  shut,  and  the  gates 
were  locked.  We  cut  down  the  pickets,  and  got 
in  that  way,  and  then  took  the  pemican  and  grease 
and  dried  meat.  There  were  about  five  hundred 
bags  of  pemican,  and  twenty-six  kegs  of  grease 
and  some  dried  meat.  Some  of  the  bags  were  ' 
larger  than  others^  but  I  dare  say  they  might 
weigh  about  ninety  pounds  a  piece. 

i/bfr.  Sherivood, — That  would  be  something  more 
than  twenty  tons,  a  pretty  good  prize,  besides  the 
grease  and  dried  meat.  Do  you  know  of  the  As- 
siniboin  River  being  blockaded,  so  as  to  prevent 
the  North-West  Company  from  bringing  their  pro* 
visions  by  the  channel  of  this  river  ? 

Pinkman.- — I  do  know  that  cannon  were  placed 
on  the  banks  to  prevent  the  boats  passing,  that  be- 
lonared  to  the  North-West  CompanVo  I  know  the 
ISorth-West  Company  have  a  great  number  of 
forts  and  posts,  and  that  there  is  no  other  way  to 
go  to  a  good  many  of  them,  than  down  the  River 
Assiniboin. 

Gross-examination  conducted  by  the  Aiiorney-^GeneraL 

Attorney -General, — -Pray,  who  went  with  you, 
who  was  at  the  head  of  the  party  ? 

Pinkman. — Mr.  Spencer  was  our  master.  A 
Mn  House  also  w^ent,  and  three  more,  and  I. 
There  were  only  two  and '  I,  making  altogether 
five. 

Attdrney -General—Yon  perhaps  do  not  knoW 
that  Mr.  Spencer  went  with  a  warrant  as  a  sheriff, 
or  to  make  some  proposals  about  the  provisions  ? 

Pinkman. — I  do  not.  I  only  know  W'e  went,  and 
he  was  our  master. 

Mr,  Sherwood. — If  it  is  pretended  there  was  any 


226 


authority  of  that  kind,  we  are  prepared  to  resist 
its  legality.  I  thought  with  the  governor  all  these 
moek  officers  had  been  given  up. 

Jlttorney-General—To  any  remarks  of  that  kind 
I  do  not  think  it  necessary  to  make  any  reply.  I 
have  neither  given  up  or  maintained  the  legality 
of  the  powers  exercised  by  the  Hudson's  Bay 
Company.  On  the  abstract  charge  of  mjurder,  at 
present  before  your  Lordships,  I  do  not  conceive 
I  have  any  thing  to  do  with  them  or  their  charter. 
It  was  only  merely  as  to  a  fact  I  asked  the  witness ; 
whether  he  knew  in  what  capacity  Mr.  Spencer 
went;  when  he  told  me  that  he  did  not,  I  was  sa- 
tisfied. Do  you  know  how  many  men  were  in  the 
fort  at  the  time,  you  went  there  .^^ 

Pinkman.  1  do  not  know  positively,  but  I 

think  about  ten  were  in  the  fort^  at  the  time  we 
got  in. 

j^ttorney 'General, — And  you  were  five,  did  they 
make  any  resistance  to  you 

Pinkman.~^o^  except  that  they  refused  to  open 
the  gate,  and  we  cut  the  pickets,  and  got  in  that 
way. 

JlUorney-Gmeral — Did  you  serve  out  your  time 
regularly  and  fully,  in  the  service  of  the  Hudson^s 
Bay  Company  ? 

Pinkman.—Yes,  I  did.  I  served  my  time  quite 
out,  and  then  left  them. 

Jftorney-General, — Do  you  know  William  Wal- 
lace ?  did  he  serve  his  time  out,  or  did  he  desert 
whilst  uf^der  a  contract  of  service  ? 

Pinkman, — I  know  Wallace,  and  that  he  served 
his  first  contract  out,  for  I  saw  it.  He  made  ano- 
ther for  a  year,  which  I  believe  he  did  not  serve 
out.  I  heard  he  did  not,  but  that  he  left  for  bad 
treatment  he  received. 

Attorney 'General~Yo\x  know  Hugh  Swords,  diJ 
he  break  his  contract? 


227 

Pinkman. — I  do  not  know  whether  he  did  or  did 

1;, 

tiot 

TOUSSAINT  VAUDRIE,  Swork 

Examined  through  the  interpreter  by  Mr,  Biildwtn. 

Faudrth.~l  knoW  the  Indian  territory  well.  I 
have  resided  in  it  upwards  of  thirty  years.  I  know 
that  the  North- West  Company  were  trading  there 
when  I  first  went,  and  have  continued  to  do  so  as 
long  as  I  have  been  there.  They  traded  there  before 
I  went;;  but  I  can  not  say  for  how  long.  On  the  Red 
River  and  Assiniboin,  I  know  that  they  traded 
long  Before  the  Hudson's  Bay  people ;  the  Hud- 
Son's  Bay  traders  have  not  been  long  in  the  habit 
of  trading  on  those  rivers ;  only  a  few  years.  I 
know  hy  hearsay,  and  only  in  that  way,  of  the 
proclamation  of  Mr,  Miles  M'Donell.  I  kiiow  that 
m  the  year  1814,  a  quantity  of  pemican  and  dried 
meat  was  seized  from  the  North- West  Company's 
post  on  the  River  la  Souri^,  because  I  was  there 
at  the  time.  It  was  taken  by  the  Hudson's  Bay 
people  out  of  a  large  hangard,  (store,)  and  amount- 
ed to  full  four  hdndred  bags;  there  must  have 
been  between  four  and  five  hundred  bags,  perhaps 
full  five  hundred,  taken  away.  Mr.  Spencer  camei 
to  the  fort,  and  knocked  at  the  gate,  asking  to  be 
admitted  into  the  fort  in  the  name  of  the  King, 
and  that  all  the  pemican,  dried  meat,  and  grease, 
should  be  given  up  to  him.  Mr.  Pritchard,  who 
had  charge  of  the  post,,  refused  to  admit  him,  and 
took  me  as  a  witness  that  he  did  so.  He  asked 
Mr.  Spencer  to  wait  a  little  while,  which  he  did, 
?ind  shortly  Mr.  Pritchard  put  a  small  billet  through 
the  pickets  to  Mr.  Spencer,  who  took  it,  read  it. 
(witness  being  here  asked  if  he  knew  the  contents  of 
the  note,  replied,  I  do  not,)  and  answered,  "  that 
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will  not  satisfy  me,"  and  again  demanded  to  b<^ 
let  in,  which  Mr.  Pritchard  again  refused.  Uport 
this  refusal  the  pickets  were  cut  down  with  an 
axe,  and  the  party,  headed  by  Mr.  Spencer,  en- 
tered. They  asked  where  the  provisions  were 
kept,  and  Mr.  Pritchard  told  them  they  might  find 
them.  They  then  went  to  the  store,  of  which 
they  broke  off  the  lock,  for  it  w^as  locked  up,  and 
they  opened  it  by  drawing  the  staples  and  break- 
ing the  lock;  they  took  possession  of  the  provi- 
sions consisting  of  upwards  of  four  hundred  bags 
of  pemican,  a  number  of  barrels  of  grease,  and  a 
quantity  of  dried  meat,  which  afterwards  was  all 
taken  away  by  them.  I  was  then  in  the  service 
of  the  North- West  Company,  and  at  the  fort  on 
River  la  Souris  at  the  time,  and  saw  it  taken  away 
to  the  Hudson's  Bay  fort  on  the  other  side  of  the 
river. 

Mr.  BaMwin. — How  long  have  you  lived  in  the 
Indian  country  ? 

Vaudrie, — have  lived  there  upwards  of  thirty 
years. 

Mr,  Baldwin. — Did  you  ever  see  any  vestige* 
or  remains  of  old  French  forts  in  that  country  } 

Vaudrie, — I  have  seen  several  very  old  ones. 

Mr,  Baldwin. — Do  you  know  that  they  were 
frequented  by  the  traders  in  the  time  of  the  French 
government } 

Vaudrie. — I  have  heard  a  Very  old  man,  who 
lives  there,  say  that  the  Red  River  country  was 
traded  to  in  the  time  of  the  French  government. 

Mr.  Baldwin, — Do  you  know  of  similar  remains? 
of  forts  on  the  Swan  River,  which  is  farther  north 
than  Red  River  } 

Vaudrie. — I  do  not.  I  never  was  at  Swan  Ri- 
ver. 

Mr.  Baldwin. — Do  you  know  which  is  the  most 
northern  post  which  the  French  traders  had  .'^ 


229 


Yaudrie, — I  can  not  say  any  thing  about  it,  for 
J  have  lived  the  whole  thirty  years  I  have  been  in 
the  Indian  territory,  in  the  Red  River  country.  I 
was  never  out  of  it,  but  to  come  below.  I  never 
went  higher  up  than  Red  River. 

Mr,  Baldwin. — And  when  you  first  went  to  Red 
River,  the  Hudson's  Bay  people  did  not  trade 
there,  but  the  North- West  Company  did  ? 

Faudrie. — Yes,  the  North-West  people  did  fre- 
quent there,  but  the  Hudson's  Bay  people  have 
only  come  these  few  years  back. 

Cross  examination  conducled  by  the  Solicitor  General. 

Vaudrie. — ^^I  do  not  know  if  Cuthbert  Grant  can 
read,  or  if  the  Half-breeds  generally  do  read.  1 
know  one  Half-breed  who  can  read. 

DONALD  M'DONALD,  Sworn. 

Examined  by  JUr,  Sherwood, 

M'^Donald, — I  was  formeriy  a  servant  to  the 
Hudson's  Bay  Company,  but  was  not  in  1816,  at 
the  time  of  the  battle.  We  have  no  occasion  for 
great  guns  in  the  chase.  I  do  not  know  if  our 
people  learned  the  use  of  great  guns.  I  did  not 
act  as  a  cannonier.  Michael  Heden  acted  as  such, 
but  1  have  helped  to  carry  cannon  from  Red  River 
to  different  places.  I  know  they  were,  in  1814, 
placed  on  the  banks  of  River  la  Souris,  to  prevent 
the  people  belonging  to  the  North-West  Company, 
from  going  down  the  river.  I  also  know  that  can- 
non were  planted  at  the  Forks  of  Red  and  Assini- 
boin  Rivers,  for  the  same  purpose,  and  at  the 
time  they  were  placed  there,  Mr.  M'Donell  said 
they  were  to  prevent  the  North-West  from  going 
down.    I  know  that  some  of  the  people  were  tak- 
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at  Turtle  Lake,  and  I  saw  two  chests  of  fire- 
arms brought  to  the  fort,  which  it  was  said  had 
been  taken  from  the  Morth-West  Company.  In 
the  year  1814,  Mr.  M'Donell  did  not  want  provi- 
sions, he  had  plenty.  I  belieye  the  proclamation 
of  Mr.  M'Dopell  forbade  the  hunting  of  buffaloe. 
The  Half-breeds  were  very  much  dissatisfied  with 
this,  as  their  only  means  of  living  is  by  hunting  and 
fishing.  Indeed  some  time  they  have  nothing  to 
live  on  but  what  they  hunt,  as  you  can  not  always 
fish.  The  winters  in  that  country  are  much  longer 
and  colder  than  they  are  in  Lower  Canada.  The 
buflfaloe  are  consequently  yery  poor,  and  not  fit  to 
eat  in  the  spring,  I  do  not  know  exactly  what  the 
order  of  Mr.  M'Donell  was,  but  I  know  the  Bois- 
brules  were  very  much  offended  at  it. 

MARTIN  JORDAN,  Sivorn, 

Examined  by  Mi\  Livius  Sherwood, 

Jordan, — In  the  year  1814,  I  was  in  the  service 
of  the  Hudson's  Bay  Copipany,  and  came  out  by 
■way  of  Hudson's  Bay.  I  was  stationed  at  the 
Forks  of  the  Red  River,  which  are  forcned  by  the 
Riv^r  Assinibqin  falling  into  the  Red  River.  The 
place  was  in  ppssessior^  of  Mr.  Miles  M'Donell. 
I  know  that  cannon  were  placed  thefe  by  his  or- 
ders, for  I  assisted  in  plaping  them.  I  know  also 
of  the  proclamation  issued  by  Mr.  M'Donell,  and 
the  cannon  were  placed  for  the  purpose  of  enforc- 
ing the  proclaniation,  aqd  preventing  the  North- 
West  Company  frorri  t^-king  provisions  down  the 
river  in  their  canoes  and  boats.  I  was  ordered  bj 
the  governor  from  Hudson's  Bay,  governor  Auld, 
to  obey  Mr.  M'Donell,  and  he  directed  me  to  help 
to  put  the  cannon  there,  and  to  assist  in  stopping 
the  boats.    I  was  present  when  prpvisions  takea 


231 


from  the  North-West  Companj,  were  put  into 
the  store  at  our  fort.  I  was  to  ha;ve  been  one  to 
have  taken  it,  but  the  party  that  set  out  afterwards 
divided  into  several,  and  the  provisions  did  not 
happen  to  come  my  way,  so  it  was  taken  by  an- 
other party.  I  was  at  Fort  Gibraltar  when  a 
quantity  of  small  arms  were  taken  by  our  people 
from  the  North-West  Company  and  carried  to  our 
fort.  I  know  of  Mr.  M'Donell's  order  for  pre- 
venting the  hunting  of  the  buffalo,  and  that  the 
Half-breeds,  Indians,  and  North  West  people 
were  very  dissatisfied  with  it.  I  understood  that 
the  Hudson's  Bay  people  were  not  very  well 
pleased  with  k.  I  was  present  at  the  taking 
of  Fort  Grbraltar.  Before  we  went  to  take  it  I 
was  called  in  by  iMr.  Robertson  to  his  house,  and 
asked  if  I  would  like  to  know  a  secret,  and  I  said 
I  did  not  know  but  I  would.  He  then  told  me  he 
was  going  that  night  to  seize  on  the  fort  belonging 
to  the  North-West,  called  Gibraltar,  and  asked  me 
if  I  would  like  to  go.  I  said  yes,  I  would  have 
no  objection.  Shortly  after  we  fell  in,  and  marched 
np  to  the  fort,  and  took  it.  This  happened  in 
March.  We  kept  possession  of  it  for  ihree  months, 
and  then  it  was  destroyed.  We,  who  had  taken 
it,  stood  in  defence  of  it,  not  wishing  it  to  be  pul- 
led down,  but  governor  Semple  insisted  upon  its 
being  destroyed,  and  took  Mr.  Robertson  and  me 
prisoners,  because  we  opposed  it.  All  the  mate- 
rials that  could  be,  vvere  floated  down  to  the  Hud- 
son's Bay  fort,  and  thosp  that  could  not,  were 
burned,  as  I  understand,  a  few  days  before  the 
battle.  I  can  not  positively  say  that  it  was  just 
before  the  battle,  because  I  was  not  at  it,  but  it 
was  the  beginning  of  June  that  the  fort  was  de- 
stroyed, as  I  believe.  I  was  never  but  once  be- 
fore underarms  myself,  and  then  it  was  to  way-lay 
iliQ  North-West  people  at  Portage  des  Prairies,  a 
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few  dajs  before  Fort  Gibraltar  was  taken.  I  was 
on  that  occasion  with  Mr.  Semple,  but  the  provi- 
sions that  were  stopped  were  taken  by  Mr.  Ro- 
bertson. Cannon  were  prepared  and  horses  were 
kept  ready  to  tackle,  if  there  should  be  occasion. 
The  settlers,  as  well  as  the  servants,  were  exer- 
cised and  trained  to  the  use  of  arms,  and  on  the 
day  we  went  to  take  Fort  Gibraltar,  we  fell  into 
the  ranks  like  soldiers. 

Mr,  L.  Sherwood. — It  appears  by  your  state- 
ment, that  governor  Semple  always  kept  you  pre- 
pared to  receive  the  North- West  people,  any  time 
they  might  happen  to  be  passing  } 

Jordan. — Yes,  we  were  always  in  a  state  of 
readiness  to  receive  them  any  time  they  came. 

Mr,  L,  Sherwood. — What  did  you  understand  to 
be  the  object  of  your,  or  the  people  generallVt 
being  trained  to  the  use  of  arms  ? 

Jordan, — I  understood  that  it  w^as  to  stop  the 
North-West  trade  by  force  of  arms.  I  heard  the 
governor  and  Mr.  Robertson  say,  that  he  would 
stop  their  boats  by  force  of  men  and  arms.  I  nisver 
heard  any  orders  that  we  were  to  fire  upon  them, 
but  that  the  trade  should  be  stopped,  and  the  na^ 
vigation,  and  that  the  men  should  be  taken  prison- 
ers. I  did  not,  very  soon  after  the  battle,  see  any  of 
the  Hudson's  Bay  people.  I  did  some  time  after- 
wards, but  I  did  not  enquire  who  fired  first.  I 
heard  them  talk  generally  of  the  battle,  but  not 
as  to  who  fired  first;  but  in  flying  reports,  I  heard 
that  the  Hudson's  Bay  people  did. 

Mr,  L.  Sherwood,~PrB.j,  was  Mr.  Holte  in 
charge  at  any  place  ? 

Jordan.— Uo^  Mr.  Holte  was  not  in  charge  anj 
where. 
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Cross-examination  conducted  by  the  Attorney-General, 

Attorney 'General — You  mentioned  that  you  was 
once  under  arms  to  way-lay  the  people  belonging 
to  the  North-West  Company;  will  you  tell  us 
what  orders  were  given  you  on  that  occasion,  or 
why  you  think  that  was  the  object  of  your  learn- 
ing the  use  of  arms  ? 

Jordan, — We  set  out  determined  not  to  come 
back  without  satisfaction.  Our  orders  were  to  get 
all  the  North- West  property  we  could,  and  if  we 
got  it,  that  it  should  never  be  let  return  again. 

Attorney-General. — Did  you  happen  to  have 
heard  of  the  destruction  of  property  at  Brandon- 
liouse,  and  that  the  property  belonging  to  a  Mr, 
Fidler,  (his  own  private  property,)  had  been  just 
before  destroyed,  and  tal:en  by  the  people  you 
were  expected  to  meet  ? 

Jordan. — I  had  certainly  heard  that  Brandon- 
house  had  been  pillaged,  and  that  a  little  proper- 
ly belonging  to  Mr.  Fidler  had  been  destroyed. 

Attorney 'General. — Do  you  happen  to  know  whe- 
ther Mr.  Fidler  had  been  in  charge,  or  lived  at 
Brandon-house,  some  time  before  Fort  Gibraltar 
was  destroyed  ? 

Mr,  Jordan, — I  believe  that  before  the  fort  was 
destroyed  Mr.  Fidler  had  lived  at  Brandon-house. 

Mr.  L.  Sherwood. — Do  you  no,t  know  that  the 
colonists  fired  upon  the  Half-breeds  in  the  year 
1815? 

Attorney 'General. — If,  my  Lord,  the  witness  is 
permitted  by  the  Court  to  answer  that  question. 
I  shall  have  to  shew  that  in  1815,  and  long  before 
that  period,  there  had  been  firing  upon  the  co- 
lonists. 

Chief  Justice.— It  appears  to  me  to  be  not  only 
irregular,  but  idle,  to  desire  to  go  into  evidence 
upon  the  subject.    Enough  has  been  shewn  on 
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jelther  side  io  proye  that  the  object  with  each  parr 
^tj  was  to  harrass  the  other,  and  in  so  doing  that 
they  were  in  such  bad  blood  as  to  be  disposed  al- 
jaK)st  to  extercninale  each  other. 

Here  the  Grand  Jury  entered  the  Court  and  rehirn' 
edairue  bill  of  indictment  {Jjppendix  /.)  against 

'\  as  principals  for  stealing 
George  Campbef.l,  |  nine  pieces  of  cannon  be^ 
John  Cooper,  and  }  longing  io  the  Earl  of 

Hugh  Bennerman,  ]  Selkirlc^  ai  Red  River, 

J  on  the  3d  jipril^  J  81 5, 

AND 

Duncan  Cameron,  ^ 

John  Dougald  Cameron,  j  •    >  » 

Vi  \  as  accessaries  before  and 

CuTHBERT  Grant,  >  /•  ^ 

tir  c  1  ^/^^^  ihe  fact. 

William  bHAW,  and        |  ^ 

Peter  Pangman,  J 

The  return  being  made  the  trial  proceeded. 


ANTOINE  LA  POINTE,  Sworn, 


Emmined  by  Mr,  Sherwood  through  the  interpreter. 

La  Poinic. — 1  have  resided  fifteen  years  in  the 
Indian  territory.  I  know  that  Fort  Gibraltar  was 
taken  by  the  Hudson's  Bay  people,  for  I  was  in 
it  when  it  was  taken ;  being  then,  as  I  am,  and 
have  been  for  fifteen  years,  in  the  service  of  the 
North-West  Company.  It  was  a  party  headed 
by  Mr.  Colin  Robertson  who  came  to  lake  it,  and 
he  is,  as  I  believe,  a  servant  of  the  Hudson's  Bay 
.Company.  I  take  him  to  he  a  servant  of  that 
conapany,  because  he  always  staid  at  their  fort. 
I  was  not  at  Fort  Gibraltar  when  it  was  pulled 
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dovvri)  and  sent  to  the  Hudson's  Bay  fort.  I  know 
4hat  before  Fort  Gibraltar  was  taken,  cannon  had 
been  placed  at  the  Forks  to  prevent  our  people 
froD:i  passing  up  and  down  the  river.  I  know  also 
that  Mr.  Miles  M'Donell  gave  orders  to  prevent 
the  Half-breeds  and  others  from  hunting*  buffalo. 

Mr.  Sherwood. — Ask  him,  Mr.  Smith,  if  he  knows 
whether  the  Indians,  and  Bois-brules  were  con- 
tented or  satisfied  that  they  might  not  hunt  on  their 
own  ground.  (^The  question  being  put  in  French 
by  the  interpreter  was  answered  by  the  witness  "  lis 

n'etoient  pas  trop  contens,"  which  Mr»  Smith 
translated^)  they  were  not  oyer  pi  eased  ;  'they  were 
dissatisfied. 

Mr.  Sherwood,— Thdii  is  not  near  so  forcible  an 
expression  as  the  one  madq  nse  of  by  the  witness* 
Your  Lordships  will,  I  dgubt  not,  notice  the  an- 
swers of  La  Pointe  to  ray  question.  " //y  n'^etoien^ 
pas  'trop  contens,"^^  a  very  strong  and  forcible  ex- 
pression in  the  French  language,  remarkably  forci- 
ble ;  at  least  going  the  length  of  absolute  aver- 
tion.  But  I  have  no  doubt  your  Lordships  will 
remember  the  expression,  as  shewing  that  the  or- 
der was  never  assented  to,  but  on  the  reverse, 
created  great  discontent. 

Chief  Justice. — have  been  told  so  twenty 
times. 

La  Pointe. — I  was  not  at  the  Frog  Plains  on  the 
19th  June,  but  I  was  at  Portage  des  Prairies  when 
the  Half-breeds  set  off  to  go  to  Frog  Plains.  I 
heard  their  orders  given,  they  were  to  go  to  Frog 
Plains  with  a  quantity  of  provisions  to  meet  the 
canoes  that  were  expected  daily  from  Montreal 
and  Fort  William.  This  was  the  only  object  of 
their  going,  and  I  know  of  no  other  orders  being 
given  when  they  started.  They  took  two  carts 
loaded  with  provisions.  They  were  ordered  to 
keep  very  far  away  from  Fort  Douglas.  They 


^atne  to  Portage  des  Prairies  in  boats  and  canoes^ 
but  did  not  keep  on  in  them,  because  they  knew 
the  colonists  would  stop  them  at  the  fort,  and  lake 
their  provisions  frorn  them,  and  the  directions  they 
received  v/as  to  go  as  far  from  the  fort  as  possible 
to  avoid  being  seen  bj  the  colonists. 

Mr.  Shenvood. — We  have  heard  a  gre^t  deal  a- 
bout  this  party  being  |)ainted  and  disfigured,  and 
their  going  in  a  warlike  array.  1  wish  to  know 
how  Cuthbert  Grant,  v^^ho  is  represented  to  have 
been  their  leader,  was  dressed  ? 

La  Pointe. — Cuthbert  Grant  was  dressed  ^M.it€> 
in  the  ordinary  way,  much  as  I  am  at  present. 

Mr,  Sherwood.-— WdiS  he  painted  or  disguised  a$ 
all? 

La  Pom/^. —No,  he  was  not. 

Mr,  Shenvood. — rWaS||.here  any  preparation  of 
warlike  kind,  or  any  more  than  is  ordinary  to  a 
party  going  through  the  country  ? 

La  Pointe.— \  saw  nothing  of  any  preparation 
beyond  what  is  usual  to  a  party  riding  through 
the  country. 

JMr.  Sherwood. — Do  you  believe  they  intended 
to  go  quietly  past  Fort  Douglas,  if  .they  were  al:* 
lowed  to  do  so  ? 

La  Pointe,—!  do  think  they  would  have  passed 
it  peaceably. 

Mr.  Sherwood. — Why  do  you  believe  so  ? 

La  Pointe. — It  was  their  intention,  and  thej 
told  their  employers  {bourgeois)  that  they  would^ 
"when  directed  to  pass  at  a  distance.  / 

Mr,  Sherwood. — Do  the  Indians  and  Half-breeds 
only  paint  when  they  are  going  to  war,  or  on 
other  occasions,  or  is  it  a  sign  of  war. 

La  Pointe,-— li  is  their  custom  to  paint  on  differ- 
ent occasions.    It  is  not  a  sign  of  war  at  all. 

Mr.  Sherwood. — You  have  told  us  that  you  saw 
carts  at  the  starting  of  the  party  from  Portage  dciB 


237 


Prairies,  did  you  see  any  cannon  in  them,  or  whal 
did  jou  see  in  them  ? 

La  Pointe. — I  am  quite  sure  that  there  were  no 
cannon  in  them,  nor  any  thing  except  provisions, 

(taureaux,*) 

Mr.  Sherwoott — Was  there  any  way  by  water 
from  Portage  des  Prairies  to  the  Frog  Plains,  ex- 
cent  that  by  Fort  Douglas. 

La  Pointe. — There  was  not,  and  they  could  not 
go  that  way  for  fear  of  being  stopped. 
...Mr,  Sherwood. — And  witness,  on  his  oath,  be- 
lieves they  intended  to  pass  Fort  Douglas  peace- 
ably, if  they  had  been  permitted  ? 

La  Pointe. — Assurementi,  je  le  crois,  Sur  mon 
serment^  je  le  crois.  Certainly,  I  believe  it.  Upon 
my  oath,  I  believe  it. 

Mr.  Sherwood.—Why  do  you  believe  it  ? 

La  Pointe. — ParcequHls  Pont  promts  d  leurs 
hourgeois.  Because  they  promised  their  masters 
they  would. 

Mr.  Sherwood. — A  better  ground  for  believing 
it  could  not  be  had,  as  is  well  known  to  those  ac- 
quainted with  the  respect  these  people  pay  to 
their  employers. 

Cross-examination  conducted  by  the  Attorney -General, 

Attorney-General-^^-yVhat  quantity  of  provisions 
were  taken,  and  how  many  carts  were  sent  to  car- 
ry them? 

La  Pointe. — There  were  thirty  bags  put  into 
the  carts.    Three  carts  went  with  it. 

Attorney-General. — Do  you  know  whether  any, 
and  what  part,  of  these  provisions  was  brought 
from  Qui  Appelle? 


*  Taureaux  is  the  name  given  to  llie  bags  of  pemican.,  wbicifc 
ire  made  of  bufialo  hides. 
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La  PoiH(€,~l  do  not  know  whether  anj  was 
brought  or  not. 

Attormy-GeneraL — Do  jou  know,  or  do  you  not 
know,  that  the  greater  part  of  the  pemican  at  Por- 
tage des  Prairies,  had  been  taken  a  short  time  be-i 
fore  by  the  North-West  people  from  Mr.  Pam- 
bruri  ?  , 

La  Pointe. — -No,  I  do  not  know  that  it  had. 
,  jl(tdrne7j'Gerte7'aL~\N ho  was  it  that,  at  Portage 
des  Prairies,  told  the  people  to  take  the  provisions^ 
and  gave  them  no  other  directions  than  to  avoid 
the  fort? 

,  La  Pointe  ~\i  was  our  employers  that  said  so, 
I  staid  at  Portage  des  Prairies.  I  staid  there  a- 
bout  seven  or  eight  days,  and  then  all  the  things 
went  down  to  the  Grand  Portage.,  The  Bois- 
brules  were  not  generally  painted  when  they  set 
out.  I  did  not  hear  of  an  attack  being  intended 
to  be  made  on  the  fort,  or  that  it  Wag  proposed  t© 
starve  out  the  settlement. 

JEAN  BAPTISTE  RC)Y,  Sworn. 

Examhied  by  Mr,  Shenvodd^  by  interpreter. 

Jtoy, — I  was  not  upon  the  battle  ground  upon' 
the  19th  June,  but  at  my  own  place,  which  it  a- 
bout  a  league  distant.  I  have  hyed  there  about 
twelve  years.  In  the  month  of  March,  I  was  at 
Fort  Gibraltar  when  it  was  taikeh  by  the  Hudson's 
Bay  people.  I  Was  there  upon  a  visit,  and  not  a$ 
a  servant,  for  I  am  a  freeman.  They  came  about 
^ight  or  nine  o'clock  at  night,  and  made  prisoners 
of  a  number  of  the  residents.  \  do  not  know  how 
the  prisoners  were  treated,  for  I  went  away  direct- 
ly. I  had  no4:  far  to  go  to  my  own  place,  only  just 
icFoss  the  river.    I  went  to  Fort  Gibraltar  after* 
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Wards,  and  was  present  when  the  people  belong- 
ing tb  the  North- West  Company  were  sent  atvay. 
They  were  sent  off  by  the  Hudson's  Bay  people. 

1  B.  BRANCONIER,  Sworn, 
Examined  by  Mr.  Sherwood,  by  interpreter* 

Branconier, — I  know  that  Fort  Gibraltar^  situ- 
ated near  the  Forks  of  Red  River  was  taken  by 
the  Hudson's  Bay  people*  I  was  there  at  the 
time,  in  the  service  of  the  North-West  Company, 
and  was  wounded  by  one  of  the  party  who  took 
the  fort,  but  I  am  not  sure  by  whom.  The  con- 
duct of  this  party  who  took  possession  of  the  fort 
and  wounded  me  was  violent  and  outrageous,  be- 
yond any  thing  I  ever  witnessed,  so  much' so,  that 
I  was  afraid  we  should  be  all  murdered  by  them^ 
they  put  pistols  to  our  heads,  and  threatened  to 
blow  our  brains  out;  indeed  all  manner  of  violence 
and  outrage  was  committed.  I  was  taken  to  Hud- 
son's Bay,  but  not  as  a  prisoner,  and  from  there, 
after  stopping  a  longtime,  I  Was  sent  to  England 
by  Mr.  Robertson. 

Mr,  Sheribood,~Do  you  know  for  what  reason 
you  was  sent  to  England  } 

Bra?icomer. — ^No,  I  do  not ;  I  understood  it  was 
something  about  Mr.  Cameron,  but  I  do  not  know* 
I  did  not  go  willingly.  I  was  liberated  the  mo- 
ment I  got  to  England.  1  never  heard  any  thing 
there  of  any  prosecution. 

Mr,  Sherwood. — Do  you  know  any  thing  about 
Fort  Douglas  having  afterwards  been  taken. 

Branconier-^Noy  I  was  gone  before  that  hap- 


^^iie  Honble.  Wm.  B.  COLTMAN,  Sworn, 
Examined  by  Mr,  Sherwood, 

Mr,  Coiiman—l  last  year  proceeded  into  the  In- 
dian country  as  far  back  as  Red  River.  I  left 
Montreal  in  the  month  of  May,  at  the  time  the 
traders  generally  proceed  to  the  interior;  the  au- 
thority under  which^  as  well  as  the  objects  for 
which,  our  journey  was  undertaken,  (for  I  Was 
accompanied  by  my  colleague,)  are  pretty  fully 
set  forth  in  the  proclamation  of  His  Royal  High-? 
ness  the  Prince  Regent,  notifying  the  appointment 
of  myself  and  Mr*  Fletcher  as  commissioners,  (^se6 
i^ppendix  Q.) 

Mr.  Sherwood. — In  the  course  of  your  official 
duties^  I  presume,  Sir,  you  must  have  had  commu- 
iiication  with  the  class  of  persons  known  in  the  In- 
dian territories  by  the  appellation  of  Bois-brules 
or  Half-breeds.  Will  you,  Sir,  be  so  good  as  to 
tell  us  what  character  and  rank  they  hold  in  so- 
ciety, whether  they  are  considered  as  Indians,  or 
as  white  people,  what  is  their  disposition  gene- 
rally, or  what  station  do  they  fill  ? 

Mr.  CoUman.—\  have  certainly  had  occasion  to 
see  the  Half-breeds  or  Bois-brules,  as  they  are 
generally  called  in  that  country,  but  it  is  a  ques- 
tion rather  difficult  to  answer  to  what  class  they 
particularly  belong.  The  Half-breeds  are  of  va- 
rious kinds,  but  all  the  progeny  of  Indian  women, 
lif  1.1  j  with  their  mothers,  but  varying  in  charac- 
ter, information,  and  manners,  according  to  the 
peculiar  circumstances  in  which  they  may  have 
been  placed  with  reference  to  education  and  nu- 
merous particulars.  Some  have  been  sent  to  Mont- 
real for  education,  and  some  even  to  England^ 
I  believe  these  are  not  very  far  removed  from 
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"wliite  men,  but  the  advantages  they  have  enjoyed 
are  so  various  that  they  may  be  considered  as  fil- 
h'ng  every  litik  from  the  character  of  pure  Indians 
to  that  of  cultivated  men^  and  I  had  occasion  to 
communicate  with  Hjilf-breeds  of  very  different 
classes,  in  the  performance  of  my  official  duties. 
1  v^^as  accompanied  to  the  battle-ground  of  the 
19th  June,  by  some  of  the  iHalf- breeds.  I  should 
ivi^h,  however,  to  be  permitted  to  relate  my  de- 
sign in  going.  Ah  investigation  into  that  melan- 
choly occurrence  certainly  formed  a  leading  ob- 
ject of  my  inquiries;  upon  my  arrival  at  Red  Ri- 
ver it  appe^ired,  from  the  representations  made  by 
tiumerous  persons,  that  great  doubt  existed  as  to 
who  were  the  assailants,  whilst,  from  every  re- 
preseritatibn,  the  degree  of  culpability  attaching 
itself  to  different  individuals^  impressed  my  mind 
very  differently.  The  information  generally  cor- 
responded, though  from  various  persons,  ih  the 
accounts  of  the  numbers  that  were  engaged,  as 
also  of  those  th^t  fell  in  the  conflict  on  both  sides, 
vizi  that  of  the  Half-breed  party  there  were  about 
^xty  or  seventy  oh  the  plains,  and  that  one  servant 
was  killed,  whilst  the  party  of  Mr.  Semple 
liad  consisted  of  about  twenty-five  or  six,  of  whom 
nearly  the  whole  lost  their  live,$.  I  wished  very  much 
to  obtain  correct  information  as  to  who  were  the, 
lissailants,  that  the  degriee  of  culpability  in  this  un- 
fortunate occurrence  might  be  ascertained.  Con- 
sidering it  my  first  duty  to  get  information  on  that 
point,  Idid  go  with  a  party  of  Half-brefeds  to  visit 
the  scene  of  this  melancholy  affray.  I  saw  at  that 
time  the  impression  of  carriage-wheefe ;  ihfi:  im- 
pressions vi^ere  faint,  but  I  did  see  them,  and  they 
Were  pointed  out  to  mis  a6  marking  the  route  of  the 
party  on  the  19th  June. 

J\ir.  Sherwood—Did  any  of  the  Hudson'^  Bay 
people  accompany  you  to  the  plains  ? 
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Mr,  CoktriarL-^Mr.  Nolin  and  captain  De  Lorr- 
imer^  I  believe,  joined  me  from  Fort  Douglas. 

JUr.  Sherwood  produced  a  diagram  of  the  scene  of 
action^  with  its  viciriilyi  and  also  shewing  the  route  by 
which  the  Half  breed  party  passed^  which  ivas  handed 
to  JMr.  C oilman^  arid  his  opinion  being  asked  as  to  its 
correctness  generally : 

Mr.  Coltman.— The  diagram  appears  to  me  to 
be  perfectly  correct  as  to  the  ground  where  the 
battle  was  fought^  and  also  of  the  vicinitr,  but  I 
can  not  speak  so  positively  ^s  to  the  track  marked 
as  taken  by  the  horsemen  and  carts.  During  the 
time  that  Mr.  Coltman  was  examining  the  plan  pre- 
sented by  Mr.  Shefwoody  the  Crown  officers  had  been 
occupied  at  another.,  which  had  also  been  sketched  on 
the  spot,  by  ct  gentleman  connected  with  the  Hudson  s 
Bay  Company. 

Mr.  Sherivood.— Did  the  parties  agree  as  to  the 
route  taken  ? 

Mr.  Coltman. — They  did  generally,  but  not  en^ 
tirely  so. 

Mr.  Sherwood  intimated  that  he  had  no  objection  to 
Mr.  CoUman's  receiving  the  second  diagram  at  the 
the  present  moment,  and  comparing  them,  as,  if  there 
was  any  difference  betiveen  them,  he  could  point  it  oiit^ 
and  decide  which  was  a  correct  one,  so  that  it  might 
go  to  the  jury  for  their  information.  Mr.  Coltman 
declared  that  he  considered  the  sketcfies,  as  far  as  the 
ground  plans  were  concerned,  correct.  Relative  to  the 
track  of  the  carts,  and  the  route  of  the  horsemen,  in 
which  the  two  plans  did  not  precisely  agree,  Mr.  Colt- 
man  declined  speaking  positively,  stating  his  difficulty 
to  arise  from  its  being  in  very  dry  weather  that  he  vi' 
sited  the  spot,  whereas  he  understood  it  to  have  been 
completely  mire  at  the  time  of  the  party  passing  on 
the  1 9//fc  June. 

Mr.  Coltman. — The  Half-breeds  told  me  when 
en  the  spot,  that  there  was  a  swamp  at  the  back 
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of  the  road,  in  which  their  horses  were  up  to  their 

Ibelh'es,  and  that  therefore  they  were  obliged,  on 
the  1 9th  June,  to  take  that  route  which  is  marked 
on  this  plan,  {that  of  Mr.  Sherwood,)  The  other 
side  toM  me  very  nearly  the  same,  as  far  as  I  re- 
collect, but  if  the  Court  will  excuse  me  while  I 
look  for  my  minutes  of  Mr.  Nolin's  observations,  I 
may  perhaps  shew  the  difference.  Mr,  Coltman^ 
having  looked  among  his  papers  for  a  short  time^  said 
he  could  not  find  his  note  of  Mr,  JYolin's  reniarks. 
But  my  impression  is,  lhat  he  told  me  that  the  In- 
dians informed  him  shortly  after,  and  that  he,  as 
I  understood  him,  believed  them,  that  they  went 
as  far  from  the  fort  as  the  road  would  allow. 

jlfter  somk  remarks  in  the  nature  of  a  conversation 
hetiveen  the  gentlemen  engaged  in  examining  the  dia-- 
grams the  Court  retired  for  a  few  minutes  ;  ttpoh 
resuming  their  seats^  Mr,,  Coltman  not  having  return-' 
ed^  it  was  understood  the  Crown  officers  tvould  cross* 
examine  him  afterwards. 


*  For  the  more  perfect  elucidation  of  the  important  points 
connected  with  this  part  of  the  enquiry,  the  reader  is  referred 
to  the  following  affidavits  sworn  before  Mr.  Coltman  on  the  spot. 

I.  One  of  Mr.  William  Smith,  under-sheriff  of  the  Western 
district  of  Upper  Canada,  recording  the  Commissioners*  visit  to 
the  battle  ground,  &;c. 

II.  One  of  Mr.  Peter  Fidler,  the  person  employed  on  behalf 
of  Lord  Selkirk  to  survey  it. 

III.  One  by  J.  Fonlaine,  and  Francois  Bono,  who  were 
With  the  Half-breed's  party,  invalidating  Mr.  Fidler's  statement. 


I. 

PROVINCES  OF  >      Record  of  at  visii  to  the  route 

Lower  and  Upper  Canada,  \  whereby  the  Motifs  or  Half-breeds, 
AND  Indian  Territories  )  and  others,  proceeded  past  Fort 
Douglas,  near  the  Forks  of  the  Red  River,  to  the  Grenouilliere^ 
at  the  computed  distance  of  five  miles  and  a  half  from  the  said 
fort,  on  the  nineteenth  day  of  June,  1816,  and.  of  that  by  which 
k  portion  of  the  said  |[)arlies  returned  fi'om  the  said  Grenouillier^ 
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MCHOLAS  DUCHARME,  Swonu 

Examined  by  Mr.  Sherwood^  by  interpreter. 

Dncharme. — I  know  that  the  battle  between  the 
North-West  people  and  Mr.  Scrapie's,  was  fought 
upon  the  19th  June,  1816.    I  know  Paul  Brown<; 

to  the  spot  where  the  fatal  rencontre  took  place  between  them 
and  the  colonists,  living  near  Forja  Douglas,  under  the  command 
of'governor  Semple,  made  this  temh  day  of  July,  1817,  by  the 
honourable  William  Bachelor  Coltman,  Esquire,  one  of  His 
Majesty's  executive  council  for  the  province  of  Lower  Canada, 
Lieutenant-Colonel  in  His  Majesty's  Indian  department,  one  of 
His  Majesty's  justices  of  the  peace  for  the  Western  district  of 
Upper  Canada,  and  one  of  the  special  commissioners  for  enquir- 
ing into  the  crimes  and  offences  committed  in  the  Indian  terri- 
tories,  and  a  deputation  of  the  Metifs  or  Half-breed?,  accompa- 
nied by  messieurs  Simon  M'Gillivray  and  Pierre  De  Rocheblave, 
Esquires,  and  Mr.  William  Smith,  under-sheriff  of  the  Westero 
district  of  Upper  Canada,  and  joined  on  the  route  by  Chevalier 
De  Lorimier,  Esquire,  captain  in  His  Majesty's  Indian  department, 
and  Mr.  Louis  Nolin,  interpreter.  The  said  parties  proceedec? 
from  the  Forks  along  the  high-way  running  S.S  W.  three  miles 
or  thereabouts,  the  guide  there  halted  and  declared  that  tho 
Bletifs  or  Half-breeds  and  others  left  the  road  here  to  pursue 
their  route  in  rear  of  the  fort  to  the  Grenouilliere  with  horses 
and  two  carts  laden  with  provisions,  and  that  their  orders  were 
to  keep  as  far  back  as  the  swamp  would  permit,  Fort  Douglas 
bearing  N.E.  distant  about  three  miles,  and  the  Grenouilliere 
K.N.E.  distant  about  eight  miles.  The  guide  then  proceeded 
in  a  N.  by  E.  direction  along  faint  tracks  of  horses  and  cart- 
wheels one  mile  where  the  guide  said  was  a  swamrp^n  the  said 
nineteenth  day  of  June,  1816,  although  now  dry  from  the  un- 
common drought  of  this  summer,  then  on  one  quarter  of  a  mile 
to  another  swamp,  then  half  a  mile  to  another  swamp,  then 
one  quarter  of  a  mile  to  another  swamp,  then  about  two  miles 
to  the  rear  of  Fort  Douglas  bearing  S.E.  distant  about  two  miles 
and  a  half,  then  half  a  mile  to  a  swamp,  then  three  quarters  of 
a  mile  to  a  gully,  this  the  guide  said  was  belly  deep  to  the  hor- 
ses, and  that  one  of  the  horses  gave  out  here  and  was  left  behind, 
then  on  one  quarter  of  a  mile  to  where  the  party  wore  joined  by 
captain  De  Lorimier  find  interpreter  Nolin.  Here  Mr.  Nolin  said 
he  first  saw  from  Fort  Douglas  the  Metifs  or  Half-breeds  and 
others  on  their  route  in  rear  of  the  fort  towards  the  Grenouilliere 
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(Ju  pointed  him  oat  at  the  lar^  and  he  was  not  \m 
that  battle.  I  was  encamped  belpw  the  Frog 
Plains,  to  meet  the  people  who  were  to  come 


on  the  said  nineteenth  daj  of  June,  1816,  but  that  they  had 
l)een  previously  seen  by  others  with  a  spy-glass,  Fort  Douglas 
bearing  fropi  this  S.S.E.  distance,  since  accurately  measured,  two 
.miles,  one  furlong  and  forty  yards,  then  on  in  a  N.E.  by  E.  di- 
rection two  miles  or  thereabouts  to  a  swamp,  then  one  quarter 
.of  a  mile  to  the  high-way  near  the  Grenouiliiere,  Fort  Douglas 
;bearing  S.W.  distant  about  jfour  miles  and  a  half.  Here  the 
guide  said  the  advanced  part^  let  loose  their  horses,  which  they 
had  scarcely  effected,  when  one  Battoche,  a  Half-breed,  on 
horseback,  came  up  from  the  rear  where  the  carts  still  were, 
and  said  that  governor  Semple,  with  a  party  of  armed  men,  had 
jmarched  out  ofthe  fort  and  were  coming  towards  them,  that  tha 
advanced  party  immediately  returned  up  along  the  high-way  about 
half  a  mile  tp  a  point  of  wood  ;  here  the  guide  said  they  saw 
governor  Semple  and  his  party  about  half  a  mile  distant  behind 
a  copse  of  underwood,  when  a  shot  was  fired,  but,  if  fired  at 
them,  the  distance  was  too  great  to  reach  tlje  said  Half-breeds; 
that  the  said  Half-breeds  and  others  then  advanced  within  gun- 
shot of  them,  dividing  into  two  parlies,  advancing  one  on  each 
jflank  of  goyernor  Semple  and  bis  party.  From  this  position  they 
sent  one  Boucher  on  horseback  to  demand  what  governor  Sem- 
pie's  intention  was  in  pursuing  them,  after  some  conversation, 
governor  Semple  jseized  hold  ofthe  bridle  ofthe  said  Boucher's 
horse,  and  ordered  his  men  to  fire,  Fort  Douglas  bearing  S« 
distance,  since  accurately  measured,  one  mile,  seven  furlongs, 
and  one  hundred  and  two  yards.  Here  the  conflict  commenced, 
and  continued  to  a  point  of  wood  where  a  field- piece  was  port- 
ed, and  which  had  burnt  priming  several  times,  distant  about 
half  a  mile.  Here  the  guide  said  the  conflict  ended,  Fort  Doug- 
las bearing  S.E,  over  a  point  of  wood  vvhich  conceals  it  from 
view,  distance,  since  accurately  measured,  one  mile,  one  fur- 
long, and  eighteen  yard$.  From  this  point  the  field-piece  was 
taken  back  into  the  fort. 

At  the  request  of  the  honourable  William  Bachelor  Coltman, 
Esquire,  one  of  the  special  commissioners,  &c.  &c.  &c.  1 
have  signed  this  record  at  the  Forks  of  Red  River,  this  Hth 
July,  1817. 

(Signed)  Wm.  smith 

Sworn  at  the  Forks  of  Red  River, 
this  fifteenth  day  of  July ,  1 8 1 7, 
before  me, 

(Signed)         W.  B.  CaLTMAN. 
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there,  and  in  going  I  met  Paul  Brown,  who  ha4 
jiist  arrived  with  a  cart  and  a  load  of  provisions^ 
The  firing  eonlinued  some  time  after  I  met  Brown, 

11. 

PROVINCES  ot  ^      Deposition  of  Peter  Fidi-er, 

|jOWer  and  Upper  Canada,  V  before  me,  William  Bachelor 
AND  Indian  Territories.  )  Coltnian,  one  of  the  special  com- 
missioners for  enquiring  into  crimes  committed  in  (he  Indian 
territories,  and  one  of  His  Majesty's  justices  of  the  peace  for  the 
Western  district  of  Upper  Canada. 

Peter  Fidler  being  duly  sworn,  deposelh  that  on  or  about  the 
twentieth  day  of  July  last,  he  went  in  company  with  one  An- 
toine  becharme  and  two  other  assistants,  namely,  one  Antoine 
I*ay^,  and  one  La  Branche,  to  survey  the  route  by  vvhich  the 
Half-breeds  and  other  servants  of  the  North  West  Compaiiy  pro- 
ceeded towards  Frog  Plain,  on  the  19th  day  of  June,  1816, 
which  track  was  pointed  out  by  the  said  Antoine  Dechairmev 
who  stated  that  on  that  occasion  he  had  conducted  one  of  the 
two  carts  which  were  loaded  with  provisions  aind  accompanied 
the  servants  of  the  North  West  Company/  That  the  said  De~ 
charrne  first  conducted  the  deponent  along  the  cart-road  that 
leads  from  the  Forks  towards  the  passage  of  the  Asslniboin  Ri- 
ver to  a  spot  a  little  beyond  Catfish  Creek,  from  which  depo- 
nent observed  that  Sturgeon  Creek  or  River  was  distant  about 
two  miles,  the  road  bearing  south  69°  west.  That  the  depo- 
nent was  informed  by  the  said  Decharme  that  the  Half-breeds 
fcad  come  along  the  said  road  from  Sturgeon" River,  and  at  the 
pilace  aforesaid,  near  Catfish  Creek,  had  turned' to  the  left  across 
the  plain,  f  hat  deponent  accordingly  commenced  his  survey 
at  the  place  aforesaid,  taking  the  bearings  with  a  good  surveyors* 
compass,  and  rneasured  the  distances  with  a  line  of  which  dc' 
ponent  tried  the  length  immediately  before  and  after  the  survey, 
and  thereby  found  the  courses  and  distances  along  the  said  track 
from  Catfish  Creek  to  Frog  Plain  to  be  as  follows 

Courses.  Distances. 
N;.  34°  E.— 32  chains.    At  10  chains  cross  Catfish  Creek.  At 
^21  chains  cross  a  cart  track  trending  north 
westerly.    At  32  chains  a  bush  of  willows', 
f^om  whence  Fort  Doiiglas  boreN.  69°/E. 
N.  27°  E.-194  chains.    At  41  chains  a  grassy  swale,  (some- 
times incorrectly  called  a  swamp,  but 
which  may  be  passed,  without  difficultjj^, 
at  any  day,  however  wet,)  two  chains 
across.    At  61  chains  a  low  bottom,  50 
yards  wide.    At  70  chainis  along  a  iiar- 
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he  was  with  me  all  the  time  till  it  was  conir 
pletely  over,  and  I  am  therefore  sure  that  he  wa$ 
hot  in  the  battle. 


row  swale,  close  on  the  left  about  50 
yards  wide  trending  N.W.  about  half  a 
mile  long.  At  102  chains  in  which  cross 
a  swale  300  yards' Wide.  At  130  chaini 
bushes  of  willows  extending  about  100 
yards  on  the  left,  and  nearly  to  (he  Assi- 
i»iboin  River,  on  the  right  a  low  bottom. 
At  146  chains  and  cross  a  cart  track  goirig 
towards  Brandon-house.  At  180  chains 
low  ground,  perhaps  at  times  rather  wet. 
At  192  chains  bushes  of  willows.  At  194" 
^chains  a  high  bush  of  willows.  From  this 
spot  observed  Fort  Douglas  to  bear  S.  85*^ 
Courses.      Distances.  E.  then 

N.  ST'' E.-2 14  chains.  At  SO  chains  Fort  Douglas  at  right 
angles  with  the  road  we  go.  At  130 
chains  low  ground,  4  chains  across  and 
perhaps  6  or  8  chains  to  the  right  and 
left.  At  210  . chains  Seven-oaks  Greek, 
and  cross  it  near  the  scene  of  the  massa- 
cre. 

N.  47°  E. — 75  chains.    At  55  chains  a  swale  of  1  chain  across. 

At  75  chains  a  deep  creek,  and  here  joiij 
the  great  cart  road  from  the  Forks  to  the 
Frog  Plain. ' 

N.  12°  E. — 75  chains.  At  2  chains  a  creek.  At  27  chains  a 
small  point  of  woods.  At  75  chains  ar- 
rive at  the  Frog  Plains. 
That  this  deponent  hath  drawn  a  plan  of  the  said  route,  and 
the  ground  about  the  same,  which  plan  he  hath  signed  and  which 
accompanies  this  deposition.  That  the  said  plan  haih  been 
drawn  so  as  to  exhibit  the  said  route,  in  exact  conformity  to  the 
information  of  the  said  Ducharme,  and  halh  a  correct  scale 
"whereby  the  bearings  and  distances  of  the  said  route  at  its  diffe- 
rent points  from  Fort  Douglas  may  be  seen  with  precision.  That 
if  the  said  Half-breeds,  and  other  servants  of  the  North-West 
Company,  had  thought  fit  to  pass  at  a  greater  distance  from  Fort 
Douglas  than  the  said  route,  there  was  no  natural  or  other  im- 
pediment to  prevent  it.  That  the  ground  was,  and  is,  equally 
passable  for  horses  and  carriages  at  any  distance,  from  lialf  a 
league  to  half  a  dozen  leagues,  back  of  the  fort  as  in  the  route 
chosen  by  the- said  Half-breeds  and  other  servants  of  the  North 
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Cross-examination  conducted  by  the  jlttorney -General 

JIttorney 'General— How  many  Bpis-brules  dl4 
you  see  arriye  at  first? 

Ducharme.—There  were  pnlj  two  Bqis-brulei 


West  GoiTipanj,  and  \vould  have  afforded,  any  where  wilhii^ 
the  said  distance,  a  road  easy  and  without  obstructions.  Tha^ 
the  said  route  passes  at  one  place  ^yithin  less  ttian  a  mile  and  a 
half  of  Fort  Douglas,  from  \yhence  there  were  no  trees  nor  other 
object  to  interrupt  the  vieiy,  the  ground  being  clear  and  level. 
That  the  place  where  governor  Semple  was  stated  to  have  beeri 
killed,  and  whereon  this  deponent  hath  himself  seen  some  re- 
jmains  of  the  slain  several  months  ago,  was  within  less  than  tw# 
miles  of  the  fort,  and  was  not  more  than  half  the  distance  iro 
which  the  habitations  of  the  settlers  extended  down  the  river,, 
bnt  was,  in  fact,  considerably  above  the  centre  of  the  settle- 
ment  along  the  road,  followed  by  the  said  governor  Semple. 

(Signed)  PETER  FIDLER^ 

Sworn  at  Red  River,  this 
4th  day  of  August,  1817, 
before  me 

(Signed)  W.  B.  COLTMAN. 


III. 

PROVINCES  OF  J         Baptiste  Lafontaine  and 

Lower  and  Upper  Canada,  J  ss,  Fjran^ois  Bono,  of  Red  Ri- 
AND  Indian  Territories.  J  ver,  in  the  Indian  territories, 
being  duly  svyorn  on  the  Holy  Evangelists,  depose  and  say  that 
on  the  nineteenth  day  of  June,  one  thousand  eight  hundred 
and  sixteen,  the  Half-breeds  or  Bruits,  and  others,  in  charge  of 
provisions  for  the  North  West  Company,  left  the  road  usuajly 
travelled  between  the  Forks  of  Red  River  and  the  river  La  Sou* 
ris,  at  the  usual  crossing  place  at  Sturgeon  River,  for  the  pur- 
pose of  conveying  the  said  provisions  to  Frog  Plain  through  the 
meadows.  That  the  said  Plalf-breeds  and  ethers  were  induced 
to  leave  the  ipain  road  by  a  desire  to  avoid  any  meeting  with 
the  persons  in  charge  of  Fort  Douglas,  having  previously  re- 
ceived orders  to  that  effect ;  and  that  the  said  Haif»^breeds  and 
others  did  not  at  any  time,  while  crossing  from  Sturgeon  Rive? 
to  the  Grenouilliere  pa  the  said  nineteenth  day  of  June,  ap- 


nrrived  at  first.  They  came  about  suo-sct.  The 
large  party  came  about  dusk  in  the  evening.  It 
was  after  the  battle,  for  I  did  not  see  the  party  of 
jBois-brul^s  till  after  the  battle  at  the  plains. 


proach,  to  the  best  of  their  knowledge,  nearer  than  three  miles 
'to  the  said  fort.  That  the  said  Half-breeds  and  others  did  not 
on  that  day  molest  any  settlfer  or  other  person  belonging  to  th» 
colony  at  Red  Jiiver,  till  their  arrival  £^t  the  Grenouilliere,  and 
afterwards  returningj  as  governor  Semple  was  discovered  ap^ 
preaching  with  an  armed  party,  apparently  in  a  hostile  manner- 
And  these  df  ponents  further  say,  that  they  are  well  acquainted 
with  the  ground  where  the  unhappy  ponlest  took  place,  between 
ihe  said  governor  Semple  and  party  and  the  said  Half-breeds,  and- 
'that  Fort  Douglas  is  not  visible  froni  any  part  of  the  ground  on 
which  the  same  was  fought,  ;bei.ng  distant  therefrom,  as  deponentg 
think,  at  least  two  miles,  and  concealed  from  view  by  a  point 
of  woods.  That  the  persons  who  conducted  the  carts  with  the 
said  provisions  were  Paul  Brown  sind  oneFaignant,  Half-breed?, 
and  that  a  person  of  the  name  of  Decharme,  represented  to 
these  deponents  to  have  been  guide  to  Mr.  Peter  Fidler,  m  tak- 
ing a  survey  of  the  said  route,  was  not  with  the  said  party  of 
Half-breeds,  having  iDeen  left  at  Portage  des  Prairies,  with  other 
persons,  in  charge  of  IVIr.  Alexander  M'Donell,  as  the  ssid  La- 
fontaine  well  knows,  and  the  said  Frangois  Bono  verily  believes, 
and  that  the  route  of  the  said  Half-breeds,  as  laid  down  in  a  plan 
which  deponents  have  seen  of  the  said  Mr.  Fidler,  is  not  correct. 
And  these  deppneiits  further  say,  that  previous  to  the  said  nine- 
teenth day  of  June,  they  had  heard  of  the  North-West  Compa- 
ny's fort  or  trading  post  at  the  Forks  of  Red  River  aforesaid, 
liaving  been  taken  by  force  of  arms,  and  destroyed  by  the  ser- 
vants of  the  PJudson's  Bay  Company,  or  the  Earl  of  Selkirk,  and 
that  the  hostile  disposition  shewn  by  the  colonists  and  persons  in 
the  employ  of  the  said  Earl  of  Selkirk,  or  of  the  Hudson's  Bay 
Company,  towards  the  said  Half-breeds  an^  persons  employed 
generally  by  the  North-West  Company,  was  the  cause  of  their 
having  left  the  main  road  on  their  route  towards  the  Grenouil- 
liere  in  order  to  avoid  them.  And  the  said  deponents  further 
say,  that  thie  prisoners  .taken  at  the  Grenouilliere  had  been  cap- 
lured  previous  to  their  arrival,  and  that  there  were  killed  on 
their  side  one  Batoche,  and  Joseph  Trottier  severely  wounded, 
and  that  three  horses  were  also  killed.  And  the  said  Baptiste 
Lafontaine  further  saith,  that  the  causes  of  the  greater  number  of 
the  English  colonists  killed,  were,  that  they  kept  together  in  a 
body,  whilst  the  Half-breeds  kept  jumping  about,  throwing  them- 
«elvss  down  whilst  loadings  or  the  enemy  pointing  upon  them, 
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Attorney-General. — Did  you  see  any  of  the  eolo- 
^jists  prisoners  at  the  plains? 

Ducharme. — I  did  see  some  of  them  at  Frog- 
Plains,  but  I  do  not  know  if  they  were  prisoners 
or  not.  I  did  not  see  Cuthbert  Grant,  but  I  did 
see  Boucher  after  the  battle. 

Jlttorney-General.—Yidiil  you  any  conversation 
with  him  about  the  battle  at  that  time 

Ducharme. — No,  I  had  not,  I  only  saw  him. 

Chief  Justice.— Where  were  you  at  the  tim^  of 
the  firing?  '  j 

Ducharme.— I  was  encamped  below  the  Frog^ 
Plains. 

Chief  Justice. — How  came  you  to  meet  Brown  ? 

Ducharme. — I  had  heard  before  that  the  party 
"were  coming,  and  I  had  gone  up  along  the  river  to 
meet  them,  and  there  I  met  Paul  Brown,  the  pri- 
soner, and  we  staid  together  till  after  the  firing 
w^as  over. 


and  were  scattered  over  the  ground  to  a  ninch  greater  extent 
than  the  colonists.  That  the  deponent  never  heard  quarter  ask- 
ed by  any  of  the  colonists,  but  that  on  the  contrary,  they  con- 
tinued firing  as  long  as  any  of  them  were  standing.  And  the 
said  deponent,  Francois  Bono,  further  saith,  that  being  fallen 
from  his  horse  he  was  not  present  at  the  battle.  And  the  said 
deponents  further  declare,  that  they  can  not  write  and  having 
the  above  deposition  read  in  the  French  language  persist  there- 
in as  truth. 

Sa 

(Signed)         JEAN  BAPTISTE  +  LAFONTAINE. 

Marque. 

Sa 

(Signed)  FRANCOIS  +  BONOe 

Marque/ 

Sworn  at  the  Forks  of  Red  River, 
30th  August,  1817,  before  me, 


XSi^ned) 


W.  B.  COLTMAN. 
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Jl/r.  C oilman^  being  in  Courts  was  then  Cross-exa,- 
mined  by  the  Attorney -General, 

Attorney-General — Was  it  common  or  ordinary 
for  battles  to  take  place  in  that  country,  Sir,  an4 
lor  twenty  persons  to  lose  their  lives,  or  did  you 
on  any  other  occasion  bear  of  a  number  of  persons 
being  killed  ? 

Mr,  Coltman, — I  certainly  on  no  other  occasion 
heard  of  so  great  a  number  of  persons  losing  their 
lives,  though  I  did  hear  of  affrays,  and  of  their 
]being  carried  on  vyith  considerable  violence  by 
both  parties,  but  not  at  all  equal  iri  extent  to  this 
of  the  19th  June. 

j/lttorney-Generai. — Did  it  approach  to  such  a 
state  of  conflict  that  war  might  be  said  to  exist  in 
that  country  ? 

Mr,  Coltraan.—Y vom  all  that  I  heard  in  my  offi- 
cial capacity,  and  in  other  ways,  I  certainly  did 
consider  that  a  state  of  hostility  existed  in  that 
country  very  similar  to  a  private  war,  and  as  I 
have  before  stated  so  officially,  I  can  not  but  at 
present  repeat,  that  from  ail  I  fieard  and  saw,  I  do 
consider  the  state  of  that  country  was  almost  equi- 
valent to  a  state  of  war,  though  I  certainly  never 
heard  of  any  thing  that  ip  extent  could  be  compar- 
ed to  the  affair  of  the  19th  June. 

Attorney -General. — Did  you.  Sir,  ever  hear  of  a 
pumber  of  persons  losing  their  lives,  except  in  that 
instance,  or  of  any  other  like  it? 

Mr.  Coltman. — I  can  not  say  that  I  ever  did 
hear  of  a  number  of  persons  losing  their  lives,  nor 
did  I,  although  I  have  heard  of  other  violences 
being  committed,  ever  hear  of  any  at  all  equal  in 
extent  or  degree  to  that  of  the  19th  June. 

Attorney-General. — Did  you.  Sir,  ever  hear  of 
any  lives  being  lost  on  the  side  of  the  North-West 
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Company,  or  of  any  having  been  taking  by  the 
people  belonging  to  the  Hudson's  Bay  Companyj 
or  the  colonists,  or  of  any  affray  in  which  any  lives 
were  lost,  except  that  of  the  19lh  June? 

Mr.  €oltnian.-^\  understood  that  there  had  been 
a  previous  affray  at  a  place  called  Isle  a  la  Crosse, 
and  that  on  each  side  a  life  had  been  lost  in  it. 

^^itorney-GenemL—WdLS  that  affray  begun  by 
the  Hudson's  Bay  people,  Sir  ? 

Mr,  Coltman,—\  savir  a  letter  relative  to  that  af- 
fray which  was  proyed  to  be  in  the  hand-writing 
of  Mr.  House,  the  person  in  chargjs  for  the  Hud- 
son's Bay  Company  at  that  postj  in  which  Mr*, 
House  admitted  that  their  party  were  to  ^ame. 
This  letter  I  returned  with  pther  document^  \  \i 
may  perhaps  be  produced,  bat  it  appeared  to  me 
that  the  fault,  though  perfectly  unintentional  91) 
his  part,  was  attached  to  their  party.* 

Attorney 'General'- — This  probably.  Sir,  took 
place  some  years  before ;  it  could  at  any  rate  have 
110  influence  over,  or  connection  withj  this  outragf 
@f  the  19th  June. 

He-examinaiion  conducted  ly  Mr.  Sherwood, 

Mr,  Sksrwood, — You,  Sir,  I  take  it,  are  that  Wil» 
liam  Bachelor  Coltman  mentioned  in  the  Prince 
Regent's  proclamation.^ 

Mr.  Coltman,~\  am.  Sir* 

*  The  transaction  aHutjed  to  by  Mr.  Coltman,  took  place  it| 
the  year  1815,  and  originated  in  a  dispute  about  beaver-traps 
and  iishihg-nets,  which,  following  up  the  letter  of  Lord  Selkirk'^ 
anstructions  before  quoted,  the  Hudson's  Bay  people  thought 
ihey  had  a  right  to  *'  $^izc  as  they  u-ould  in  England  those  of  a 
"  poacher.'^  As  it  is  not  hnpossible  that  the  affair  may  at  a 
future  period  be  subjected  to  legal  Ainyesligation,  Lord  Selkirk 
disgraceful  practice  of  publishing  affidavit;,  and  letters  before 
hand  in  ordar  t©  prejudice  the  public  Kind,  will  not  be  imitat- 
ed here. 
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Mr,  Sherwood. — And  by  that  instrufinent  your- 
self and  colleague,  Mr.  Fletcher,  were  appointed 
Commissioners  for  enquiring  into  the  difficulties 
existing  in  the  Indian  territories.  You  then,  Sir, 
I  believe,  became  the  only  magistrates  having  a 
right  to  act,  with  respect  to  offences  committed  in 
that  country  ? 

Mr,  Collman.-^lt  would  be  rather  difficult  for 
me  to  answer  that  question,  as  it  involves  (as  I 
conceive,)  a  legal  point  which  I  may  not  be  ade- 
quate correctly  to  decide. 

Mr,  Sherwood, — It  is  of  no  consequence.  Sir.  t 
will  ask  you^  Sir,  do  you  know  Mr.  Cuthbert  Grant, 
of  whom  we  have  heard  so  much  ?  Did  you  meet 
with  him  in  the  Indian  territory? 

Mr,  Coltman.-^l  did  meet  with  Cuthbert  Grant 
whilst  I  was  in  the  Indian  territory ;  he  surren- 
dered himself  to  to  be  brought  to  Lower  Cana- 
da, to  answer  any  charges  which  might  be  brought 
against  him. 

Mr,  Sherwood, — What  was  the  character  of 
<jrrant,  Sir,  generally  in  that  country?  had  he  & 
good  or  a  bad  character? 

Mr,  €  oilman, — Mr.  Grant  was  certainly  a  zea- 
lous paftizan  on  one  side,  and  from  his  situation 
it  was  perhaps  inevitable  but  he  should  be  so. 
Relative  to  the  unfortunate  jjispntes  which  ex- 
isted in  that  country,  he  w&s  very  prejudiced. 
In  other  respects,  according  to  general  report, 
he  had  a  very  good  character  as  far  as  I  ever 
heard. 

Mr,  Sherwood. — Did  you  ever  have  occasion  to 
knov/  any  thing  of  his  conduct  on  the  19th  June, 
as  to  whether  he  killed  a  number  of  persons,  or 
was  desirous  of  saving  the  lives  of  those  who  sur^ 
vived  the  battle  ? 

Mr,  Co//i7?mi.— I  heard  his  humanity  in  prevent- 
ing deaths  after  tl^  battle  generally  spoken  t«» 
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It  was,  as  I  think,  spoken  of  in  terms  of  praise  by 
both  parties. 

MICHEL  iMARTIN,  Sworn. 

Examined  by  Mr,  Sherwood  through  the  interpreter. 

Martin.— \  was  present  at  the'  battle  on  the 
19th  June,  between  governor  Semple  and  the 
Half-breeds.,  I  was  one  that  came  down  fror^i 
Portage  des  Prairies,  having  first  joined  Mr.  M'Do^ 
nell  at  Qui  Appelie  Fort. 

Mr.  Sherwood.— Dxd  you  hear  any  speech  mad6 
by  Mr.  M'Donell  to  the  Indians  or  Half-breed^y 
br  both  together,  at  Qui  Appelie. 

Martin.— TSo^  I  did  not.  I  never  heard  any,  or 
6f  any  being  made. 

,  Mr.  Sherwodd.—'Do  you  think  that  if  ainy  had 
been,  made,  you  Would  have  heard  it,,  or  of  it  ? 

Martin."'Yes^  certainly  I  think  1  should. 
.  Mr,  Sherwood,— Do  you  know  if  there  was  a 
Mr.  Pambrun  at  Fort  Qui  Appelie,  and  would 
fiot  you  be  as  likely,  and  have  as  good  a  chance 
to  hear  one  as  he  Would  ?■  ■  . 

Jlfaf/Z/i.-r-I  know  that  Mr.  Pambrun  was  there^ 
^d  think  I  should  have  been  as  likely  to  hear  it 
as  he  could  ha v6  Jjeen;  but  I  did  not  hear  any, 
nor  *d6  I  believe  tRat  any  vt^as  made.  On  our 
way  we  met  another  party  of  Indians,  and  a  speech 
was  made  to  them,  as  is  usual  when  parties  meet, 

Mr.  Sherwood. — Was  it  to  advise  them  to  go  to 
war,  or  to  join  you  in  going  to  Pottage  des  Prai- 
ries in  a  war  party  .^^ 

Martin. — heard  nothing  aibotit  war.  In  gO" 
ing  to  Portage  des  Prairies  I  do  not  know  what 
the  intentions  of  the  others  were,  but  I  was  going 
%ith  provisions  to  carry  them  down  to  meet  other 
fences.    I  have  heard  and  I  understood  that  wi 
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'could  not  pass  by  water  because  cannon  were 
placed  on  the  banks  of  the  river  to  prevent  us, 
and  for  that  reason  we  went  by  latid  from  Portage 
des  Prairies. 

Mr.  Sherwood,— Ai  what  distance  did  you  pass 
Fort  Douglas  ? 

Martin. — We  were  a  good  way  from  the  fort ; 
so  far,  though  we  could  see  it,  we  could  not  dis- 
tinguish people  coming  out  of  it. 

Mr.  Sherwood. — After  you  had  passed  the  fort 
what  occurred  } 

Martin.' — As  we  were  going  down  we  were 
near  the  river,  and  being  thirsty,  some  of  us  stop- 
ped, perhaps  about  five  or  six,  to  get  a  drink.  I 
was  one  that  went  to  the  river,  and  while  there 
4  was  asked  by  a  colonist  what  I  wanted. 

Mr,  Sherwood. — What  might  not  you  drink  at 
the  river  any  more  than  fah?  what  was  said  to 
this  person  ? 

Martin. — The  man  was  asked  if  he  would  go 
with  us  to  Frog  Plains,  he  was  at  work  in  his 
garden,  and  I  took  him  to  be  a  settler  or  colonist, 

Mr.  Sherwood. — Had  you  any  disposition  to 
hurt  the  settlement  ? 

Martin.— There  was  not  any,  not  the  least. 

Mr.  Sherwood.— When  did  you  first  see  the  arm- 
ted  party  ? 

Martin. — We  were  about  a  mile  and  a  half  or 
half  a  league  from  them  when  I  first  saw  them, 
and  they  gave  a  shout  of  joy  directly,  and  imme- 
diately after  I  heard  a  report  of  a  gun  from  their 
pB.rty.  Those  of  us  who  had  been  down  to  the 
river  to  drink  continued  on  their  route  towards 
Frog  Plains,  and  the  English  governor  Semple 
and  his  party,  pursued  us.  When  we  fouad  our- 
selves pursued  by  M  .  Semple's  party,  we  sent 
one  or  two  that  were  with  us  forward  to  the  Fro^ 
Plains  to  inform  the  others  that  we  were  pursued^ 
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and  tfae  Bais-brules  retorned,  and  I  saw  one  of 
tnj  party  going  to  speak  to  governor  SempleV 
party.  I  was  not  quite  close  to  where  he  was, 
so  that  I  did  not  then  know  who  he  was.  I  pre- 
sently heard  a  report  of  a  gun,  and  immediately 
after  they  (the  English)  fired  another.  As  soon 
as  the  second  gun  was  fired,  t  saw  Boucher,  thq 
prisoner  fail  from  his  horse.  I  thought  that  h« 
was  killeJ.  .  At  the  third  gun  all  the  guns  fired ; 
after  the  volley  I  heard  that  one  of  our  people  was 
killed.  I  did  not  see  him  then,  but  afterwards  I 
saw  his  body.  It  was  ot^e  Batoche,  a  Half-breed  ; 
the  battle  continued  for  about  half  an  hour  after- 
wards and  then  stopped.  I  saw  an  Indian  kill 
governor  Sempl^,  known  by  the  name  of  fils  de  la 
Corneille,  (son  of  the  Crow.) 

Mr.  Sherwood — Was  he,  esteemed  a  bad  In- 
dian? 

Martin,— I  do  not  know  that  be  Was  thought  i 
bad  Indian. 

Cross-examined  by  the  Attorney-Generat 

jSttorney-general — You  think  it  impossible  thai 
a  speech  should  have  been  made  at  the  party 
starting,  because  you  did  not  hear  it  ? 

Martin,— \  think  if  one  had  been  made,  I  must 
have  heard  it. 

Jitorney-General— When  Mr.  M'Donell  sret  off 
^ith  you,  did  you  hear  any  speech  made  to  the 
Hailf»breeds  and  Indians  ? 

Martin.— Mr.  M'Donell  did  make  a  speccti  to 
sotfie  Indians  we  met,  -but  I  do  not  think  any  was 
inade  to  the  Bois-brules.  I  did  not  hear  any  I  am 
ture. 

Attorney 'General. — Do  you  know  if  any  tvefe 
killed  after  the  battle  that  were  only  wounded  m 
It,  governor  Semple  or  any  other  ? 


257 


■>  Martin. — I  do  not  khow  if  any  wounded  were 
killed  after  the  battle.  Mr.  Semple  was  wound- 
ied  and  killed  in  the  beginning  of  the  battle,  {the 
question  being  repeated  the  witness  gave  the  same  ans^ 
wer.) 

Attorney 'General — Did  you  have  any  share  of 
ihe  plunder  ? 

Martin, — I  did  not  take  any. 

jlttorney-General — You  know  plunder  was  taken, 
I  suppose,  and  that  the  people  were  sent  away  } 

Martin.—A.  saw  an  inventory  making  of  the 
things  at  the  fort,  and  I  know  the  people  went 
away,  but  I  do  not  know  that  they  were  sent  away. 

Attorney-General— Do  you  know  they  were  not 
sent.'^ 

.  Martin--!  was  at  the  Forks,  where  I  went  after 
Jhe  battle,  and  remained  there  two  days,  and  when 
I  returned  to  the  fort  I  found  they  were  gone. 

Morney-General — How  many  did  your  party 
consist  of 

•Mar/m.-- -There  were  forty,  more  or  less,  of  the 
BoFs-brules. 

Attorney-G eneral— Wheve  were  governor  Sem- 
ple's  people  at  the  commencement  of  the  battle  ? 
were  they  together  or  dispersed 

Martin, — At  the  beginning  of  the  battle,  Mr. 
Sempte's  people  were  collected  together;  when 
1  first  saw  them  they  were  in  ranks  marching. 

Attorney-General — ^Can  you  say  what  passed  be- 
tween governor  Semple  and  Boucher  at  the  time 
of  the  challenge 

Martin. — From  the  distance  at  which  I  was,  I 
can  not. 

Attorney-General— Royf  daA  the  firing  begin 
Martin, — A  little  moment  after  hearing  the  se- 
cond gun,  I  saw  Boucher  fall  ft*om  his  horse;  it 
was  just  after  the  second  gun,  and  I  am  positive 
ihey  both  came  from  the  ranks  of  the  English* 
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AUormy'Generai—lio'W  do  you  know  that  ? 

Martin. — The  smoke  and  the  report  came  froffif 
the  English,  I  am  sure. 

Attorney-General — Did  you  see  Paul  Brown  at 
the  battle  ? 

Martin,— No^  I  did  not. 

j^ttorney 'General, — Do  you  know  of  any  mor^ 
than  Batoche  being  killed  ? 

Martin,~Noy  I  know  but  of  him  oh  our  side, 

JOSEPH  LORAIN,  Sworn, 

'  .1 

Examined  by  Mr.  Sherwood,  by  the  interpreter, 

Lorain,' — I  went  down  with  the  people  froni 
Portage  des  Prairies  to  Frog  Plains,  before  the 
battle.  Our  instructions  were  to  conduct  provi- 
sions, and  I  drove  a  cart  loaded  with  provisions. 

Mr,  Sherwood, — Was  it  your  intention  to  pasa 
Fort  Douglas,  and  avoid  difficulty  ? 

Lorain,— It  was  from  the  first,  and  we  did  pass 
as  far  from  it  as  we  could,  the  swamps  would  not 
allow  us  to  go  farther. 

Mr,  Sherwood,— Was  there  any  intention  to  in- 
jure the  colonists  ? 

Lorain. — There  w^s  not  any,  we  passed  the 
fort  without  any  hindrance. 

Mr.  Sherwood. — Did  you  see  Mr.  Semple  and 
his  party  come  out  of  the  fort  ? 

Lorain,— We  had  got  too  far  by,  to  see  thenli 
come  out,  but  I  saw  them  afterwards. 

Mr,  SheriOdod,— Do  you  know  which  party  fired 
first? 

Lorain,— I  do  not,  for  I  was  not  in  the  battle 
irtyself. 

Mr,  Sherwood, — -Do  you  know,  or  believe,  of 
atiy  injury  being  done  to  them  before  the  bat- 
tle? 
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-  Lorain.'— I  do  not,  nor  do  I  believe  siny  injury 
■iras  done  to  them  before  the  battle. 

J\lr.  Sherwood.— Why  did  you  not  go  by  water? 

Lordin.—l  understood  before  parting,  that  if  we 
went  by  water  our  party  were  to  be  fired  upori 
from  Fort  Douglas,  and  w^e  were  afraid  to  go  bj 
water  for  that  reason. 

Cross-examined  by  the  Attorney-General. 

.  Attorney-GeneraL— Where  was  you  during  the 
battle  ?         ,  :  , 

Lorairi.—l  was  at  Frog  Plainsi  and  did  not  go 
away  frodi  there  till  after  the  battle* 

Attorney-General. — Did  you  never  hear  Cuthbert 
Grant  speak  ©f  ah  intended  attfllek  Upon  Fort 
t)ouglas  or  the  settlement? 

Lorhin.—^l  never  did  hear  Grant  speak  of  it. 
'  Solicitor  General—Where  was  you  when  the 
ifiring  began  ? 

Jjorain.~l  was  at  the  Frog  Plains  when  the 
firing  began? 

Soltcitdr  Genera!.— Who  wks  there  with  you? 
J  £/omm.-"^Bellegarde  was  there  arid  Paul  Brown, 
but  I  was  not  with  Paul  Brown,  I  was  under 
fey  cart.    Brown  arid  Bellegarde  were  together 
Bellegarde  came  there  before  Browri. 

ALEXIS  BERCIER,  Sworn, 
Exaniined  by  Mr,  Sherwood,  by  the  inteipretero 

,  Bercier.—l  was  below  the  Frog  Plains  on  the 
day  of  the  battle;  when  I  heard  the  firing  I  came 
to  the  F^;6g  Plains,  and  ori  coming  there  I  saw 
taul  Brown.  He  was  not  in  the  battle.  He  was 
<5hgaffed  with  his  horse  when  I  came.  Ducharm't 
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T^as  witli  me;  we  continued  there  till  the  firing 
had  ceased. 

Mr,  Sherwood, — And  it  is  from  these  circum- 
stances you  undertake  lo  say  Paul  Brown  was  not 
in  the  battle  ? 

Bercier, — It  is,  he  was  not  there. 

Cross-examined  by  the  Attorney-General, 

Attorney 'General. — Did  you  see  any  armed  men 
at  the  Frog  Plains  before  the  battle  ? 

Bercier. — I  did  not.  I  do  not  know  of  any  per- 
son being  made  prisoner  before  the  battle.  I  saw 
one  person  lying  down.  I  do  not  know  that  he 
was  a  prisoner,  there  were  no  Bois-brules  with  him. 

Attorney 'General.-'-How  many  Bois-brules  did 
you  see.^ 

B£rcier, — I  saw  only  two,  and  them  I  saw  at 
the  Frog  Plains.  When  I  heard  the  rest  were 
coming,  I  got  on  my  horse  and  went  away. 

Attorney-G eneral— Hdid  you  any  conversation 
with  Cuthbert  Grant,  or  Paul  Brown  ? 

Bercier. — I  had  not  with  either  of  them  there  j 
next  day  I  was  at  the  fort  with  fish,  and  I  gave 
Brown  some. 

Attorney-General. — -How  did  Brown  come  to 
Frog  Plains  ? 

5cmcr.— Brown  came  there  in  a  cart,  and  it 
was  the  only  one  [  saw  there. 


WINIFRED  M'NOLTY,  Sworn, 

Examined  by  Mr,  Sherwood. 

Mrs,  M''JYolty,~l  was  near  the  fort  on  the  day 
of  the  battle.  My  husband  was  a  servant  to  the 
Hudson's  Bay  Company  for  a  year,  for  his  pas- 
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VjSagc,  and  then  a  settler  at  the  colony.  I  saw  go- 
;Vernor  Semple  go  out  of  the  fort  armed  with  guns. 
I  guess  there  were  fifteen  to  twenty  of  thena.  The 
guns  had  bayonets.  I  had  occasslon  to  speak  with 
Holte  before  they  canic  and  ,after  with  Hedeu. 
Mr.  Hohe  said  if  the  Half-breeds  came,  who  were 
hourly  expected,  that  they  would  have  their  pemi- 
can  or  their  hves.  He  said  if  they  did  not  give  up 
their  pemican  they  would  take  their  hves.  The 
party  went  out  as  if  they  were  going  to  battle. 
Michael  Heden  and  Michael  Kilkenny  said  on  their 
return  from  the  field  of  battle,  that  they  could  not 
blame  the  Half-breeds.  They  said,  "  we  can  not 
"  blame  the  Half-breeds,  we  fired  first,  and  if  we 
"  had  got  the  better,  we  would  have  served  th$ 
"  Half-breeds  the  same."    They  both  said  so. 

J\lr.  Sherwood, — Is  Michael  Heden,  whom  you 
speak  of,  the  man  who  was  iDeen  examined  here 
.as  a  witness  ? 

Mrs,  M^JYoIfy. — It  is  the  same  person. 

pross-examinatwn  by  the  Jlilorney-Generah 

AUorney-General. — Did  jou  hear  the  Half-breeds 
^^ay  why  they  drove  away  the  settlers,'* 

Mrs,  M^JYoUy, — I  have  heard  some  of  the  Half- 
breeds  say,  they  did  not  want  to  drive  away  any 
who  would  live  peaceably,  and  not  take  arms  a- 
gainst  them. 

HUGH  BENxNERMAN,  Sworn. 

Examined  by  Mr,  Livins  Shenvood. 

Bennerman.' — I  know  Michael  Heden,  and  have 
asked  him  who  fired  first.  1  asked  him  in  July 
last,  and       said,  "  we  fired  first,  and  they  are 
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taurdermg  Brown  and  Boucher  by  keeping  (hem 
"  in  gaol"  '■■'^ 

Cross-examined  by  the  Solicitor  General. 

Solicitor  General. — Where  did  he  tell  you  this  \ 
Bennerman.~\i  was  iii  tljis  town,  and  he  sent  m0 

for  Mr.  M'Kenzie,  saying  that  he  would  tell  the 

truth  now. 

Solicitor  General — Pray,  Sir,  what  are  you.^* 
Bennerman.~\  vfdiS  formerly  a  settler  at  Red 
River.' 

Solicitor  General—WdLS  you  not  a  servant  to  the 
Earl  of  Selkirk  ?  ^  ' 

Berinerman.—l  was  not,  I  came  out  as  a  settler, 
and  not  as  a  servant. 

The  Honble.  WILLIAM  i\l'GILLIVRAY,  Sworn. 

Examined  by  Mr.  Sherwood, 

Mr.  Sherwood. — Do  you.  Sir,  know  Paul  Browo. 
the  prisoner  at  the  bar?  * 

Mr.  M''Giliivray.—Ye3^  I  do.  He  is  in  the  ser- 
vice of  the  North- West  Company. 

Mr.  Sherwood. — Has  he  been  so,  Sir,  for  some 
time,  so  as  to  enable  you  to  know  his  character? 

Mr.  M'^Gillivray. — He  has  for  some  years.  He 
Jias  always  conducted  himself  as  an  honest  man, 
and  a  faithful  servant.  I  have  always  heard  him 
iBpoken  well  of. 

Mr.  Sherwood. — Do  you  know  the  other  prison- 
er, Francois  Pirmin  Boucher? 

Mr.  JlPGillivray. —Boucher  is  a  young  man,  and 
has  not  been  long  in  the  service  of  the  company, 
but  has  acted  well ;  his  reputation  is  good. 

Mr.  Sherwood. — Is  not  his  father  a  respectable 
man  in  Montreal;  a  freeholder? 
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Mr.  M'^Gillivray,--^lAe.  is  a  man  of  good  reputa- 
lion. 

CHARGE 

TO 

THE  JURY  BY  CHIEF  JUSTICE  POWELL. 

Gentlemen  of  the  jury,  this  is  an  indictment  for 
the  murder  of  a  Mr.  Semple,  which  is  said  to  have 
teen  committed  in  the  Indian  territories,  or  in  a 
country  which  is  out  of  the  hmits  of  the  provinces 
of  Upper  or  Lower  Canada,"  but  subject  to  en- 
quiry by  this  Court  and  yourselves,  under  a  par- 
ticular statute,  the  43d  of  the  King,  which  gives 
or  extends  the  jurisdiction,  originally  of  the  pro- 
yince  of  Lower  Canada,  and  specially  that  of  thig 
province,  when  by  an  instrument  under  the  great 
seal  of  the  Lower  province,  it  is  certified,  that  the 
offence  can  be  more  expediently  tried  in  Upper 
panada.  The  first  object,  and  one  of  importance, 
supposing  it  had  been  attempted  at  all  to  doubt 
it,  is  to  establish  that  we  have  the  jurisdiction  giv- 
en by  the  statute,  and  then  we  should  have  to 
consider,  whether  the  place,  at  which  the  offence 
is  charged  to  have  been  committed,  is  without  the 
limits  of  Upper  Canada,  and  of  Lower  Canada,  as 
required  by  the  act  of  the  43d.  Upon  these  points 
we  can  judge  only  by  inference,  and  by  certain 
proof  given  in  testimony  during  the  trial,  that  this 
Ked  River  country,  or  the  Prog  Plains,  are  some 
where  about  49i^  of  north  latitudie,  and  from  90^ 
to  100^,  or  there  abouts,  of  longitude.  I  premise 
by  stating  this  to  you,  and  also  mention  that  there 
is  no  further  evidence  to  satisfy  you  of  your  juris- 
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diction.    Having  thus  premised,  I  shall  procee^l^ 
leaving  the  remainder  of  my  remarks  on  this  part 
of  the  subject,  till  I  have  detailed  to  you,  as  near- 
ly as  I  can  recollect  it,  and  I  believe  that  will  be 
with  tolerable  correctness,  the  very  extraordinary 
evidence  Avhich  has  been  adduced  on  this  very  im- 
portant trial,  and  which,  from  the  peculiarity  of 
the  circumstances  of  the  case,  has  branched  out, 
and  exhibited  a  series  of  evidence,  such  as  I  be- 
lieve never  before  Was  produced,  or  allowed,  in  a 
Court  of  justice,  upon  a  direct  charge  of  murder; 
but  the  nature  of  the  charge  and  of  the  defence^ 
perhaps  rendered  it  unavoidable.    The  evidence 
altogether,  however,  amounts  to  this.    Here  are 
two  trading  corfipanies,  carrying  on  a  commerce 
with  the  Indians  to  the  westward  of  this  province, 
the  one  for  so  long  a  time,  and  so  extensively,  as 
to  have  almost  acquired,  or  amounted  to,  an  ex- 
clusive possession,  or  a  supposed  exclusive  right. 
In  this  trade  tliey  are  interrupted  by  the  other 
Company,  who  said  that //iipy  had  the  exclusive 
right.    Thus,  as  might  naturally  be  expected,  diff 
jficulty  arose  between  the  two,  and  in  the  prosecu- 
tion of  hostilities,  they  were  actuated  evidently  by 
a  disposition  to  destroy  each  other.    This,  I  think 
it  is  evident,  has  been  proved  to  have  been  deter- 
mined by  the  one  and  the  other.    Relative  to  the 
particular  charge  before  you  ;  the  charge  against 
feoucher  and  Blown,  it  has  been  proved  that  on 
the  19th  June,  1816,  the  day  on  which  fhe  homi- 
cide is  -charged  to  have  taken  place,  the  settlers 
of  the  Earl  of  Selkirk,  and  servants  under  the 
Hudson's  Bay  Companj^  were,  from  certain  re- 
ports which  had  been  brought  to  them,  apprehen- 
sive of  an  attack  from  the  Half-breeds,  who  have 
been  described  to  you  as  the  bastards  of  white 
men,  their  motliers  being  Indians,  and  they  the 
iilegitimate  offspring  of  French  and  English  trad- 
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€rs,  bejonging  alike  to  the  North- West,  and  Had- 
son's  Bay  Companies.  On  the  19th  June,  it  is 
necessary  to  recollect,  according  to  the  evidence, 
that  thej  expected  the  Half-breeds  to  come, 
from  what  particular  circumstance  they  were  led 
to  expect  them  on  this  day  does  not  appear,  but 
it  is  manifest  that  they  were  expected.  They  did 
come,  but  not  to  the  fort.  It  is  in  evidence  that 
||  they  passed  by  the  fort,  and  went  on  towards  the 
^  river.  When  they  were  first  seen,  notice  was 
given  by  a  man  from  a  watch-tower,  a  watch  hav- 
ing been  constantly  kept  for  some  time,  in  conse- 
quehce  of  their  apprehensions,  raised  by  the  reports 
that  prevailed.  These  persons,  the  Half-breeds, 
did  not  pass  quite  near  the  fort,-  nor  so  far  from  it 
as  to  pass  the  settlement,  which  continued  for  a 
space  of  two  or  three  miles.  Michael  Heden,  the 
first  witness  on  the  part  of  the  Crown,  gives  this 
account  of  the  circumstance.  He  be<xins  his  evi- 
dence  by  stating  that  he  was  a  blacksmith,  and 
resided  in  the  year  1816,  at  the  Red  River  settle- 
ment, that  he  had  lived  there  three  or  four  years 
previous  to  the  month  of  June  in  that  year,  and 
was  there  on  the  day  on \  which  the  indictment  al« 
leges  the  offence  to  have  been  committed.  He 
goes  on  to  depose  that  he  knew  Mr.  Semple,  usu- 
ally known  by  them  as  governor  Semple.  That  the 
settlement  was  warned  by  the  freemen  and  Indians, 
as  early  as  March,  that  an  attack  was  intended  to 
be  made  during  the  summer,  to  destroy  the  set- 
tlement. Fort  Douglas,  the  residence  of  Mr. 
Semple,  he  describes  to  be  on  the  Red  River,  and 
the  settlement  below  it,  some  little  distance,  and 
extending  from  a  quarter  of  a  mile  to  three  miles. 
In  consequence  of  the  warning  which  they  receiv- 
ed, a  look-out  was  constantly  kept,  and  on  the 
19th  June,  1816,  the  person  on  watch,  at  about 
six  or  seven  o'clock  in  the  evening,  announced  that 
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a  partj  of  armed  horsemen,  with  two  c;arts,  were 
approaching.  Mr,  Semple,  it  appears,  went  to 
ascertain  what  was  the  cause  of  the  alarm,  and 
ordered  some  of  his  people  to  follow  him  with  their 
arms,  for  tlie  purpose,  in  the  words  of  the  wit- 
nesses, of  seeing  "  what  these  fellows  wanted.'* 
They  obeyed  him  to  the  number  of  about  twenty, 
but  had  not  gone  far,  when  they  were  me|  by  some 
women  and  children,  crying  that  the  Half-breeds 
•were  coming  with  carts  and  cannon^  and  that  they 
had  taken  prisoners  some  of  the  persons  belonorinji; 
to  the  settlement.  It  does  not  appear  that  any 
very  great  attention  was  given  to  this,  but  after 
they  had  proceeded  on  about  a  mile,  when  they 
met  more,  who  confirmed  the  report  of  the  women^ 
•with  reference  to  the  cannon,  Mr.  Semple  seni 
'back  a  person,  Vi^ho  was  produced  before  you,  to 
fetch  a  piece  of  ordnance  from  the  fort,  Mr.  Semple 
and  his  party  proceeded  ,on,  and  the  Indians  and 
Haif-breeeds  galloped  up,  and  dividing  themselves 
into  two  parties,  surrounded  the  others  by  form- 
ing a  Jino  in  the  shape  of  a  half  circle.  One  of 
them,  who  has  been  sworn  to  be  Francois  Firmin 
Bouclier,  one  of  the  prisoners,  came  up  to  Mr. 
Semple,  and  asked,  "  what  do  you  want,''  %  which 
Mr.  Semple  replied  by  asking,      what  do  you 

want;"  Boucher  answered,  "  we  want  our  fort;'l 
Mr.  Semple  said,  "go  to  your  fort,"  to  which  Bou» 
cher  replied,  "  you  damned  rascal,  you  have  de- 

stroyed  our  fort."  Upon  this,  Mr.  Semple  seized 
his  bridle,  and  it  may,  gentlemen,  be  worthy  of 
y©ur  remark,  that  he  called  at  the  same  time,  t9 
some  of  his  people  to  make  him  prisoner.  The 
evidence  of  Heden  goes  on  to  state,  that  Boucher 
then  slid  off  his  horse,  on  the  other  side  to  that 
where  the  witness  stood;  that  he  immediately 
heard  a  shot,  which  came  from  the  Indians'  party, 
ai?.d  almost  instantaneously  a  second  from  the  same 
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direction.     By  the  first,  witness  deposes,  that  a 
JVIr.  Holte,  belonging  to  their  party,  was  killed, 
iand  by  the  second,  Mr.  Semple  fell,  and  then  told 
his  men  to  take  care  of  themselves.    It  was  given 
in  evidence,  that  Mr.  Holte's  gun  went  off  by  ac- 
cident, some  time  before  their  coming  up  with,  or 
being  met  by,  the  party  of  Half-breeds,  and  this 
witness  swears  positively  that,  with  the  exception 
of  this  accidental  discharge  of  Mr.  Holte's  gun, 
the  two  shots  he  spoke  of,  were  the  first  that  were 
fired,  and  he  distinctly  alleged  that  they  were 
discharged  by  the  other  party.    During  the  con- 
versation between  Mr.  Semple  and  Boucher,  he 
liad  his  face  directed  towards  the  semi-circle  of 
the  Indians  and  Half-^breeds,   who  were  armed 
With  guns,  spears,  tomahawks,  and  bows  and  ar- 
rows! Boucher  did  not  fire,  to  the  witness's  know- 
ledge, nor  did  Mr.  Semple  give  any  orders  to  his 
jpeople  how  to  behave.    He  states  also,  that  he 
saw  ^ome  Indians  in  blankets  at  the  battle,  but 
they  did  not  fire,  that  he  heard,  at  the  time  of  form- 
ing the  half-moon  or  semi-circle,  the  war-whoop 
given  ;  he  afterwards  heard  the  wounded  men  of 
the  colony  crying  for  mercy.    Mr.  Semple  was 
shot  in  the  shoulder.    Witness  with  some  others 
made  their  escape,  by  running  towards  the  river, 
and  were  pursued  by  six,  who  fired  at  them,  and 
the  surgeon  fell,  and  while  the  Half-breeds  were 
killing  him,  the  others  got  across  the  river.  He 
saw  the  body  of  Mr.  Semple,  with  nine  others, 
brought  in  by  the  native  Indians,  the  body  was 
full  of  wounds  of  spears.*     The  next  day  the 
Half-breeds  came  to  the  fort,  and  Mr.  M'Donell 


*  The  learned  judge  appears  to  have  omitted  in  his  charge 
to  the  jury,  to  remark  the  contradiction  which  appeared  in  the 
evidence,  relative  to  the  state  Mr.  Semple's  body.  The  wit- 
Messes  for  the  Crown  directly  contradict  each  other,  HecLen 
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eapitulatedl  with  them,  that  is  to  say,  with  Cuthbort 
Grant,  whom  he  also  swears  he  saw  in  the  b;ittle 
'  with  the  part  J  by  whom  Mr.  Semple  and  the  other 
persons  had  been  killed.  That  Grant  acknow- 
ied2;ed  to  witness  that  he  had  fired  the  day  before, 
and  warned  him  not  to  come  again  to  the  fort;  he 
also  swears  most  positively^  that  Paul  Brown,  one 
of  the  prisoners,  whom  he  identifies,  came  to  his 
tent,  and  said  he  had  killed  six  Englishmen,  ,an<i 
that  he  should  be  the  seventh,  and  that  he  wou)<c|[ 
take  his  life  before  he  left  the  tent.  '  Witness  un- 
derstood by  the  six  men,  those  of  the  party  who 
had  been  killed  the  day  before  in  the  battle.  That 
the  prisoner  presented  a  pistol  to  his  breast,  but 
was  prevented  shooting  him  by  a  women.  In 
answer  to  the  questions  put  to  him  upon  his  cross- 
examination,  he  says,  that  he  and  his  party  bacj 
been  turned  out  of  the  Red  River  country  once  be- 
fore, and  their  fort  burned;  that  he  himself  was  in 
the  service  of  the  Hudson''s  Bay  Company,  and  that 
he  came  to  that  country  by  way  of  Hudson's  Bay, 
and  not  through  the  Canadas  ;  that  there  had  beea 
disputes  between  the  Hudson's  Bay  people  and 
those  belonging  to  the  North-West  Company  ; 
that  he  does  not  know  if  the  settlement  had  been 
purchased;  that  on  the  19th  June,  the  day  of  the 
catastrophe,  the  Half-breeds  did  not  come  to  the 
fort,  but  kept  about  a  quarter  of  a  mile  from  it ; 
then  swears  to  a  circumstance  entitled  to  serious 
consideration,  namely,  that  they  received  no  orders 
to  fire  on  the  |9th  June ;  some  of  their  party  had 
bayonets  to  their  guns ;  he  did  not  go  to  take  any 


swearing  that  bis  body  was  so  full  of  spears- wounds  that  he 
could  not  see  whether  there  were  any  ball-holes  or  not ;  M'Coy 
lhat  be  was  wounded  in  the  thigh  and  the  arm ;  Corcoran  that 
one  of  bis  arms  and  thighs  were  broken  and  a  musket  ball  had 
gone  in  at  his  throat;  and  Nolin  that  he  was  wounded  in  thr^r 
places  vTith  balls,  hut  there  'were  n&  marks  of  spmr-wQunds. 
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pemican,  nor  did  he  say  that  he  would  take  it 
from  the  North  West  Company,  nor  lake  their 
furs,  nor  did  be  hoar  others  belonging  to  their 
pat  ty  say  so,  Pemican,  he  stated  to  be  the  food 
prepared  to  support  the  traders.  The  Red  River 
receives  the  Assiniboin,  and  they  unite  near  Fort 
Douglas,  and  fall  into  the  Lake  Winnipic.  The 
Half-breeds,  he  again  admits,  went  by  Fort  Doug- 
las, where  they  had  cannon  to  protect  it  froui 
attack  by  the  North-West.  It  was  generally  re- 
ported in  that  country,  that  Fort  Gibraltar  had 
been  razed  by  the  Hudson's  Bay  Company's  peo- 
ple. He  swears  posi lively  that  he  never  said  the 
Hudson's  Bay  people  fired  first.  Witness  thinks 
that  when  Boucher  replied  to  governor  Semple, 
that  they  wanted  their  fort,  he  alluded  to  Fort 
Gibraltar,  and  he  adaiits  that  the  materials  of  that 
fort  were  brought  dovm  in  rafts  to  Fort  Douglas. 
Brown  spoke  to  him  in  the  Cree  language,  whea 
he  threatened  to  kill  him,  he  repeated  the  words, 
and  interpreted  them,  he  also  stated  that  he  should 
have  understood  the  prisoner,  had  he  not  compre- 
hended the  language,  by  the  signs  which  he  made^ 
but  that  he  understood  the  language  then  as  v/ell 
as  he  does  now.  These  are  all  answers  to  ques- 
tions put  to  him  by  the  counsel  for  the  prisonersj 
and  his  cross-examination  ends  by  his  saying  that, 
though  he  does  not,  of  his  own  knowledge,  know 
©f  any  pemican  being  taken,  yet  it  v/as  commonly 
reported  that,  in  1814,  somfe  had  been  taken  from 
the  North-West  Company  by  the  Hudson's  Bay 
people.  The  next  witness  is  Donald  M'Coy,.  his 
evidence  is  that  he  arrived  in  the  Red  River  coun- 
try in  1812,  and  was  there  in  1816,  and  that  he 
always  heard  that  the  Hudson's  Bay  people  were 
threatened  to  he  turned  away.  That  coming 
down  the  river  some  time  before  that  same  year, 
he  was  taken  prisoner  and  sent  to  Qui  Appelle; 
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that  Cuthbert  Grant,  who  is  also  charged  as  a 
principal  in  this  murder,  but  who  is  not  here,  was 
among  the  parfy  who  thus  took  the  witness,  and 
Paul  Brown,  one  of  the  prisoners  before  you,  was 
also  there;  that,  altogether,  the  party  at  Fort 
Qui  Appelle  amounted  to  fifty  or  sixty.  He  was 
detained  four  or  five  days  at  the  fort,  and  during 
that  time  heard  one  Francois  Descharaps  say  that 
they  would  go  down  and  destroy  the  colonyo  At 
Brandon-house  he  heard  Boucher,  the  other  pri- 
soner, say  that  he  was  glad  their  men  had  been 
taken^  and  when  witness  said  there  was  a  good 
many  more  at  the  colony,  Boucher  answered  that 
they  would  destroy  the  settlement.  Next  day  they 
proceeded  to  the  settlement,  and  learned  that  they 
expected  to  be  attacked,  and  were  armed  to  de- 
fend themselves.  On  the  19th  June,  the  day  on 
which  the  indictment  charges  the  offence  to  have 
teen  committed,  the  watch  which  had  been  kept 
up  since  they  received  warning,  gave  notice  of  a 
party  coming  down  towards  the  settlement ;  Mr, 
Semple  looked  through  a  spy-glass,  and  then  cal- 
led for  twenty  men  to  accompany  him,  and  see 
what  they  were  coniing  for.  They  accordingly 
took  their  arms  and  went  out,  and  were  shortly 
after  partly  surrounded  by  two  parties  of  Half- 
breeds  and  Indians,  who  were  generally  paintedJ 
He  swears  that  he  saw  Grant  and  many  others^ 
whom  he  knew,  that  some  had  bows  and  arrows* 
^ome  spears,  and  some  guns.  Mr.  Semple  halted 
them  to  s^e  what  the  others  would  do,  and  he 
saw  Boucher  come  up  to  Mr.  Semple,  and  some 
words  passed  between  them,  but  he  did  not  unio 
ierstaind  what  they  were,  but  he  saw  Mr.  Semple 
take  hold  of  the  bridle  of  Boucher^s  horse,  and  of 
the  butt  of  his  gun,  ujDpn  which,  he  says,  Boucher 
sprung  oflf  his  horse,  and  he  (witness)  heard!  two 
i^hots  nearly  oae  after  the  other,  one  of  whickt 
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killed  a  Mr.  Holte  belonging  to  their  party,  and 
the  other  Mr.  Semple,  who,  on  receiving  his 
wound,  called  out  to  his  people  to  do  the  best 
that  they  could  for  themselves.  That  he  heard 
other  shots,  and  saw  very  shortly  after  that  most 
of  his  people  had  fallen.  That  he  was  fired  at 
himself  as  he  retreated.  That  he  saw  one  down 
who  had  been  wounded,  crying  for  toercy,  and 
upon  seeing  his  body  the  next  day,  ht  observed 
that  his  heaid  had  been  cut.  The  party  he  de- 
scribed as  being  French,  Half-breeds  and  Indians, 
and  headed  by  Ciilhbert  Grant,  but  that  he  does 
not  know  whether  Grant  fired  or  riot.  Many  of 
the  Half-breeds  were  painted,  which  he  states  is 
not  coiiirnon,  a  point  in  which  you  will  recollect 
that  he  is  contradicted  by  other  testimony.  He 
deposed  also  that  he  remained  that  r^ight  at  Fort 
Douglas,  and  that  he  saw  Frangois  Firmin  Bou- 
cher at  the  fort  on  the  next  day,  with  the  party,' 
bf  whom  he  knew  Fraser,  Grant,  Brown,  and 
others ;  that  he  heard  Brown  ask  for  Michael  He- 
den,  and  say  that  he  would  kill  him;  that  he  sa\T 
Mr.  Semple  fall,  and  that  he  was  iiVounded  in  the 
thigh  and  in  the  arm,  and  that,  on  being  wounded, 
he  put  his  hand  to  his  head,  and  told  his  people 
to  take  care  of  themselves.  He  stated  that  five 
bf  the  colonists  had  been  made  prisoner^  by  th^ 
Half-breed  party  before  the  battle.  He  thinks 
the  «cun  which  kilted  Mr.  Holte  was  not  discharged 
by  hi^  own  party,  and  you  will  recollect,  gentle- 
men, that  he  assigned  his  reason  for  thinking  so, 
tiamely,  that  the  gun  by  which  Mr.  Holte  was 
killed  was  not  fired  near  him;  and  that,  if  it  had 
been  fired  by  any  of  his  ow^ri  party,  he  should 
have  heard  the  sound  hearer.  He  also  says  that 
he  saw  no  firing  from  his  own  party,  except  ori 
the  retreat  by  one  man ;  and  he  at  the  same  time 
"was  pursued  by  a  Half-breed  on  horseback,  armed 
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with  a  spear.  He  sajs  tliat  Fort  Gibraliar  was 
taken  by  the  Hudson's  Baj  people,  and  also  lliat 
pemican  was  taken  bj  them  from  the  North-West 
Company.  These  answers,  you  will  perceive, 
were  given  during  his  examination  by  the  counsel 
for  the  prisoner.  He  continues,  that  he  knows 
Mr.  Miles  M'Doneli,  and  knows  also  that  a  pro- 
clamation from  him  was  read,  but  that  he  himself 
reads  very  little,  and  not  enough  to  understand 
the  proclamation.  -  He  knov/s  that  two  or  three 
boat-loads  of  pemican  were  taken,  in  consequencei 
of  that  proclamationj  and  io  reply  to  a  question 
put  to  him  to  ascertain  the  time,  he  admits  that 
they  were  taken  before  the  North- West  people 
had  taken  any  from  them  ;  for  you  can  not  but 
have  observed,  gentlemen,  that  both  parties  have 
committed  similar  outrages  upon  each  olher,  but 
upon  that  subject  I  shall  address  you  presently. 
Me  continues  by  stating  that  there  was  cannon  at 
Fort  Douglas,  and  that  before  that  time,  the 
North-West  people  had  been  in  the  habit  of  going 
down  the  Red  River  with  provisions,  and  that  the 
Half-breeds  on  the  19th  June,  had  provisions  with 
them  in  carts.  That  when  they  were  first  seen 
they  were  not  coming  towards  the  fort,  but  going 
towards  the  settlement.  Mr.  Semple,  he  says, 
look  hold  of  Boucher's  gun,  before  which  they 
were  talking  together,  and  that  he  did  not  see 
Boucher  assault  Mr.  Semple.  He  admits  that  he 
feimself  fired  at  a  man,  but  in  vindication,  says  he 
was  pursuing  the  witness  with  an  intention  to  kill 
him.  Bourke,  he  says,  went  to  Fort  Douglas  for 
a  cannon,  by  order  of  Mr.  Semple  This  cahhonj 
it  appears,  was  sent  for  under  an  impression  that 
ihe  Half-breeds  had  cannon  with  them,  but  it  does 
Bot'  appear  that  it  had  reached  the  battle-ground. 
Beiiw  asked  relative  to  the  nature  of  the  settle- 
iient,  he  states  that  there  were  about  forty  to  fift/ 


settler^  near  the  Tort,  that  they  were  ifarmers, 
^ind  had  raisecl  Wheat  ahd  iiotatbes  dri  their  farmsi 
which  had  ripened,  and  been  gatheried.  The 
next  witness  is  John  P.  Bourke,  Who  states  that 
he  alsd  Was  at  this  settlement  in  1816,  and  With- 
dut  troubling  you  with  the  whole  of  his  evidence, 
it  IS  sufficient  that  he  oonfirttis,  in  eVery  particular, 
the  teport  that  they  Were  to  be  attacked,  and  the 
bther  circnrristances,  up  to  the  time  of  Mr.  iSem- 
f\e%  sendiiig  foi*  the  carihori  from  Port  Douglas; 
)xnd  he  was  the  person,  he  states,  who  Went  for 
ft,  ahd  that,  on  returning,  he  saw  a  flash  of  a  gun 
from  a  circle  partly  fornled  rouhd  Mr.  Seal  pie. 
He  goes  oh  to  say,  that  he  afterwards  heard  a 
great  nia^y  shots;  he  went  on,  &nd  saw  a  nundber 
bf  horses,  guarded  by  some  men,  arid  proceeding 
bn,  he  saw  sbme  itieh  6ri  tlieiir  knees  in  the  bushed 
with  arms  ;  that  they  called  to  hini  to  come  to 
Mr.  Seraple,  asking  him  if  he  woUid  not  ebnie  to 
liis  governor,  but  that  rortunately  he  did  not  go; 
'hs  they  fired  at  hirii.  Near  where  he  left  Mr, 
Semple,  he  saW  a  man,  kneeling  in  his  shirt,  with 
a  handkerchief  round  his  head,  present  his  piece 
iat  witness;  and  firing  it  at  him,  the  witness  was 
wbunded.  He  saw  the  two  prisoners  after  the 
battle  at  the  fort.  Being  asked  as  to  the  nature 
of  the  report  of  which  he  had  spoken  in  a  former 
part  of  his  evidence,  he  replied  that  the  report 
Was  that  the  Nbrth-Wfest  Were  assembling  the; 
Half-breeds  from  all  quarters  at  Qui  A ppelle  un- 
der Alexander  M'DorielL  Being  drbss-examined; 
he  states  himself  to  have  been  a  clerk  in  the 
Hudson's  Bay  service  since  the  year  1812,  and  id 
that  of  the  Earl  of  Selkirk ;  has  heard  ft  i^epbrted 
that  Earl  Selkirk  Was  a  partnfer  in  the  Hudson's 
Bay  Company,  and  does  hot  know  the  contrary. 
He  obeyed  Mr.  Semple  as  governor,  holding  au- 
thority from  th«  Hudsbn'8  Bay  Company;  Wit* 
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iiess  said  tliat  he  knew  Mr.  Miles  M'Danell,  and 
having  seen  him  write,  that  he  believed  the  signa- 
ture to  a  proclamation  shewn  to  him  to  be  the 
hand-writing  of  Mr.  M'Donell.    You  will  recol- 
lect, gentlemen^  that  to  the  reading  of  this  pro- 
clamation, Mr.  Att^rnej-General,  objected  at  the 
time,  but  the  counsel  for  the  prisoners  satisfied 
the  Court  that  it  was  admissible  evidence,  upon 
the  grounds  which  they  slated  they  produced  it 
for,,  namely,  as  the  foundation  for  an  uninterrupted 
chain  of  aggressions  which  continued  from,  the 
date  of  this  proclamation,  down  to  the  very  hour 
in  which  this  unhappy  battle  took  place;  and 
thereby  they  contended  they  should  do  away  ih& 
charge  of  murder  altogether,   by  shewing  that 
these  continued  and  uninterrupted  provocations 
kept  the  minds  of  the  persons  engaged  in  this  de- 
plorable contest  in  that  state  of  aggravated  excite- 
ment that,  if  they  failed  in  proving  that  the  me- 
lancholy result  was  produced  in  self-defence,  and 
therefore  justifiable,  yet  the  circumstances  would 
acquit  the   prisoners  of  malice  prepense,  and 
therefore  reduce  the  killing  to  manslaughter.  I 
conceive  that  you  will  not  think  it  necessary  that 
the  proclamation  should  be  read  to  you  again. 
You  will  remember  that  it  assumed  an  authority 
over  that  part  of  the  country,  and  under  it,  or  by 
virtue  thereof^  forbade  the  purchase  of  meat  killed 
there,  or  of  other  produce  of  the  country,  pro- 
cured, or  raised,  within  the  territory,  for  the  pur- 
pose of  being  taken  out.    The  effect  of  the  pro- 
clamation was  to  produce,  according  to  the  wit- 
nesses, discontent  among  the  Half-breeds  and  In- 
dians.   This  witness  (Bourke)  continues  his  evi- 
dence, (you  will  recollect  that  he  is  now  being 
cross-questioned,)  by  saying  that  he  had  heard  of 
T-the  taking  {pf  pen^ican,  by  the  Hudson's  Bay  Com- 
pany's-sery  ants  ;  that  Michael  Heden,  the  forra«r 
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Witness,  was,  as  he  believes,  at  the  taking  of  Port 
Cibraltar,  and  that  he  (witness)  saw  the  materiaU 
of  that  fort,  as  hie  believed,  brought  dbivrl  ill  rafta 
to  Fort  Douglas,  in  the  latter  ehd  of  May  of  the 
.year  1816.    fie  saj9  aisd  thiat  Mr.  Semple  jlhd 
his  people  went  but  to  protect  the  siettlers,  and  he 
fitdds  that,  if  they  had  been  in  the  fort,  he  does 
riot  think  that  they  would  have  gone  out.  Their 
Apprehensiori  of  being  attacked  drbse  from  reported 
Vhreab  of  9rt.  attack  upon  the  settlers  being  in- 
tended, and  tilsb  fi'bm  their  having  been  driven 
away  the  last  year;  and  after  the  19th  Jutie,  thei 
Half-breeds  dTd  drive  aWay  the  settlers,  who  were 
Iheh  in  their  poweK    In  answer  to  a  question  from 
the  Crown  officefs,  he  said  th?it  the  Half-bree^ls 
ebuld  ha^e  escaped  from  any  puVsuit  by  the  Hud- 
Ison's  Bay  people,  they  being  on  horseback,  and 
that  Without  abandbhirig  their  carts,  as  the  road 
%as  a  pldin.    Hugh  M'Leaii,  another  witness  ori 
\1le  p)ai  t  of  the  prosecution,  idlso  resided  in  1816 
at  Fort  Douglas  j  lie  confirms  the  preceding  wit- 
nesses Relative  to  the  reports  of  an  intended  attaclc 
tipon  the  colony,  and  that  upon  the  19lh  June,  he 
Saw  the  Haif-br*eeds  making  towards  the  houses 
of  my  Lord  iSelkirk,  upbri  which  Mr.  Semple  went 
but  with  about  twenty  men  ;  the  Brules,  he  repre- 
bents,  as  bbing  seen  frobi  a  spot  near  the  fort,  at 
tibout  a  mile  or  a  triile  and  a  half  distance;  coming 
towards  the  Woods,  which  were  above  the  settle- 
hient,  and  between  it  and  ihe  fort ;  that  he  Went 
into  the  fort,  and  remained  there,  till  Boui*ke  came 
lor  the  cannon;  hie  went  with  him  ani^  drove  the 
scart  for  about  a  mile,  when,  at  a  distance  of  about 
half  a  mile  farther,  he  saw  a  number  of  meri  on 
horseback,   riding  arnong  Mr.  Semple's  people, 
upon  which,  by  Bburke's  direction,  he  returned 
With  the  cannoii  to  the  fort.    He  states  that  he 
found  Bourke  afterwards  at  the  place  wh#^  he 
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had  left  hiin  when  he  retiirped  with  the  cannoi^;. 
and  thai  he  was  wounded ;  a^t  this  moment  four  or 
fire  men  came  up,  who  advised  him  to  return- 
hack,  which  he  did,  several  persons  firing  at  them  ; 
being  asked  if  he  knew  apij  of  them,  he  answered 
th^t  he  ,c}id  not.  He  iivenvljpned  that  the  Frog 
Plains  were  two  or  three  miles  below  the  fort.  A 
large  party,  he  stated,  came  to  the  fort  the  day 
following,  and  amongst  them  Cuthbert  Grant, 
whom  he  then  knew  for.  the  first  time.  He  also 
gave  evidence  of  seeing  a  number  of  dead  bodies, 
on  the  day  following,  and  among  them  that  of  Mr, 
Semple ;  that  one  of  his  arms  were  broken,  and 
one  of  his  thighs,  and  it  appeared  that  a  ball  had 
passed  through  his  throat  and  head.  He  closed 
bis  examination  in  chief  by  saying  that  he  saw  the 
prisoner  Boucher  also  at  the  fort,  on  the  next  day^ 
with  Cuthbert  Grant.  In  answer  to  the  cross 
questions,  he  said  that  it  was  Mr.  M'Donell  who? 
bid  him  go  with  the  cannon,  but  he  added  that  he 
had  no  ammunition,  nor  any  orders  to  fire;  that 
the  colonists  were  plundered  of  some  of  their 
goods  hjr  the  Half-breeds  after  the  battle,  but 
were  none  of  them  murdered,  though  coajpletely 
in  their  power.  Patrick  Corcoran,  another  wit* 
ness,  introduces  his  testimony  in  the  same  way, 
stating:  that  he  was  at  Fort  Doudas  in  1816.  In 
the  spring  of  that  year  he  went  with  a  party  to 
Qui  Appelle,  and  on  his  return  he  was  made  ^ 
prisoner,  and  carried  back  to  the  North-West 
fert,  where  it  was  the  general  talk  that  the  settle- 
ieent  wfts  ^  be  attacked.  There  were  not  manj 
Indians  there,  but  a  good  number  of  Half-bree(|% 
some  of  whom  told  him  of  the  intended  attacks 
Pangman  or  Bostonnois  was  at  Qui  Appelle,  aI?|C^ 
C^M^thbert  Grant.  Witness  related  these  convers^r 
tionts  when  he  retifirned  to  Fort  Douglas,  and  ih^i 
he  ;h»i^  he^^  Cu.tbbf£t^G       sa;  that  they  ijVjsrf 
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going  down  to  visit  Mr.  Robertson,  who  should 
«ee  what  they  could  do.    On  the  19th  June  he 
was  at  Fort  Douglas,  not  in  the  battle,  but  in  the 
fort  ;  he  saw  the  party  go  out  with  Mr,  Semple, 
and  the  settlers  mnd  women  come  crying.    On  the 
fiext  day  he  saw  some  Half-breeds  come  to  the 
fort,  and  he  saw  both  the  prisoners  there ;  he  aisp 
«aw  the  corpse  of  governor  Semple ;  and  Cuthbert 
Crant,  he  also  states,  he  saw  at  the  fort.  Being 
cross-examined,  he  says  that  it  was  in  the  month 
lof  May  1816,  that  he  was  at  Qui  Appelle,  which 
he  describes  as  about  four  hundred  miles  from 
Fort  Douglas.    He  has  been  seven  years  in  the 
Hudson's  Bay  Company^s  service;  he  saw  Fort 
Gibraltar  after  it  was  taken,  and  the  materials 
brought  down  to  Fort  Douglas.    When  they  said 
jthey  were  going  to  visit  Robertson,  they  alluded 
to  the  circumstance  of  Robertson  having  taken 
JFort  Gibraltar  from  the  North-West  Company. 
Robertson  was  in  the  service  of  the  Hudson's  Bay 
Company,  and,  as  witness  thinks,  was  under  the 
.orders  of  Mr.  Semple,  by  whose  orders  witness 
:himself  went  to  Qui  Appelle,    He  says  that  he 
.does  pot  know,  nor  did  he  ever  hear,  that  cannon 
were  planted  on  the  banks  of  the  river  to  prevent 
I  the  North-West  people  from  going  down.  H<fe 
j  ;aIso  said  that  he  had  heard  that  the  North-West 
I  people  went  down  to  within  about  a  day's  journey 
I  ifom  the  fort  in  canoes,  when  they  disembarked, 
I  ^nd  pursued  their  route  by  land.    He  swor-e  that 
i  he  himself  had  told  them  at  Qui  Appelle  that  Mr. 
1  Robertson  would  not  stop  any  persons  passing 
I  j|uietly  down  or  up  that  river.    The  next  witness 
I   is  Mr.  P.  C.  Pambrun,  but,  gentlemen,  I  consider 
j   it  unnecessary  that  the  testimony  should  be  read 
{   further  to  you,  as  you  will  doubtless  remember 
i    its  general  teiior,  and  its  very  contradictory  nature, 
j   Inde&d  the  state  of  my  eyes  does  not  permit  mc 
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to  read  by  candle  light,  but  I  am  satisfied  you 
will  remember  its  general  tendency,  and  the  par- 
ticular points  shall  be  adverted  to  by  me  in  the 
course  of  my  observations.  The  testimony  on  the 
one  side  and  on  the  other,  is  almost  all  from  the 
servants  of  the  contending  parties,  and  differs  in 
almost  every  material  fact.  The  very  first  which 
presents  itself  is,  who  fired  first.  One  swears 
peremptorily  that  it  came  from  the  Half-breeds, 
and  gives  you  his  leasons  for  so  swearing ;  also 
proving,  as  far  as  his  testimony  can  prove  it,  that, 
by  ihis  shot  and  another  from  the  same  party 
^hich  instantaneously  followed,  a  Mr.  Holte  and 
Mr.  Sample  were  killed.  On  the  other  hand,  it  has 
been  sworn  to,  with  equal  positiyeness,  that  when 
they  saw  each  other  in  the  field,  Boucher,  one  of 
the  prisoners,  from  his  speaking  some  English, 
was  Sent  from  the  party  of  Half-breeds  to  enquire 
what  the  Hudson's  Bay  people,  or  settlers,  wanted, 
and  they  say  positivoly  that  the  English^  or  govern- 
or Semple's  party,  fired  first.  It  may  be  proper, 
at  the  present  moment,  to  notice  an  argument  that 
has  be^n  insisted  upon  relative  to  the  crime  charged 
against  the  persons  named  in  the  indictment.  It 
has  been  contended,  by  the  counsel  for  the  de- 
fence, that  this  melancholy  affair,  ending  in  the 
death  of  twenty  two  persons,  ought  not  to  be  con- 
sidered as  murder,  but  as  a  great  trespass,  the 
country  being,  form  peculiar  circumstances,  in  a 
condition  which  put  its  inhabitants  out  of  the  or- 
dinary protection  of  the  law^,  the  individuals  form^ 
ing  tnese  two  great  companies,  together  with  their 
servants,  being  in  a  state  of  hostility  towards  each 
other,  and  by  their  mutual  acts  of  violence,  form- 
ing a  state  of  affairs  similar  to  that  of  the  ancient 
nobles  and  their  adherents,  during  the  contests  of  j 
the  barons,  under  the  feudal  system.  But,  gen- 
tlemcui,  happily  we  do  not  live  under  the  feudal 
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system;  thoie  days  of  discord  and  confusion  hav6 
passed,  and  with  them  those  constructions  of  law 
applicable  only  to  such  a  state  of  affairs.  Another 
circnnistance  worthy  of  your  observation  is  the 
mode  by  v/hlch  you  acquire  the  jurisdiction,  and 
its  nature.  Although  this  province  had  no  juris- 
diction till  given  by  the  statute  of  the  d3d  of  the 
King,  upon  which  the  indictment  is  founded,  over 
offences  committed  in  what  is  called  the  Indian  ter- 
ritory, yet  that  act  completely  establishes  the  pow- 
er, under  the  provisions  contained  therein,  and 
which  have  been  strictly  attended  to  in  the  case 
before  you;  the  instruments  under  the  great  seal 
of  the  Lower  province  having  been  given  in  evi- 
dence, and  in  addition  to  giving  the  jurisdiction,  it 
provides  for  the  exercise  of  it,  in  the  same  manner 
in  every  pai  ticular,  as  if  the  offence  had  been  ac- 
tually committed  within  the  district  where  the  tri- 
al is  held.  What  is  crime  here,  is  crime  in  those 
western  territories ;  what  constitutes  murder  here, 
constitutes  murder  there ;  and  the  offence  is  to  be 
ascertained  in  tjie  same  way,  and  if  convicted  of 
any  offence,  then  the  offender  is  to  receive  the 
same  punishment,  as  if  committed  here,  in  the 
Home  district.  Then,  gentlemen,  you  are  called 
upon  to  consider  this  a  crime  charged  against  the 
jjrisoners,  (though  committed  neither  in  the  pro- 
vinces of  Upper  or  Lower  Canada,  and  without 
the  limits  of  any  civilized  government  of  the  Unit- 
ed States  -of  America,)  in  precisely  the  same  man- 
ner as  though  it  had  been  committed  actually  with- 
in the  Home  district.  The  first  point  to  satisfy 
yourselves  upon  will  be,  that  the  persons  charged 
are  in  fact  killed.  Upon  that  pait  of  the  subject 
you  can,  I  imagine,  entertain  no  doubt.  Various 
witnesses  detail  to  you  that  they  saw  the  corpses* 
and  assisted  in  burying  them.  There  can  then  be 
uo  reasonably  doubt  of  the  homicide  having  been 
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f  pmmHted,  indeed  none  at  alt.  The  next  cop^}r 
Relation  will  be,  by  whorw  was  it  perpetrated,  aridji 
with  regard  to  the  prisonerii,  how  they  are  seye* 
rally  affected  by  th0  evidence  produced  on  both, 
sides.  Relative  to  Paul  Brpwn,  there  appears,  | 
think,  no  evidence  against  hitn,  but  that  which  a- 
rises  from  his  own  folly  op  the  ne:5^t  day,  asf  detaiU 
^d  in  the  testimony  giy^n  by  Michael  Heden,  the. 
first  witness  exaoiined  on  the  part  of  the  prosecu- 
tion;  he  swears,  ypu  will  remember,  that,  on  that 
^ay,  Brown  came  into  his  tent,  and  presented  a 
pistol  at  him,  saying  in  the  Cree  language,  "  that 
he  had  killed  si^  Jnglislimen,  and  that  he  should 
*"  be  the  seventh,"-  and  witness  says  that  he  did 
suppose  that  he  meant  in  the  affray  the  day  be- 
^Dre ;  excepting  this  witness,  there  is  i)poe»  I  think, 
that  gives  any  testimony  affecting  Brown,  whilst, 
on  the  other  hand,  it  is  sworn  pogitiyely,  by  wit- 
nesses who  were  in  company  with  him  at  the  time, 
of  the  firing,  that  he  was  not  in  the  battle,  I  think 
from  the  unsuspieious  evidence  of  th^  Canadian, 
who  was  examined,  (Ducharme,)  it  is  manifest, 
that  he  went  below  the  scene  of  action,  for  that 
witness  states  that  he  himself  was  encamped  a,, 
short  distance  l?elov?  the  Frog  Plains,  and  that, 
on  hearing  the  first  firing,  he  went  up,  and.  saw 
Brown,  who  had  just  arrived  with  the  cart  of  pro- 
visions of  which  he  had  charge,  a  circumstance 
which  would  be  likely  to  keep_  him  avyay  from 
the  battle.  Indeed  there  are  two  who  swear  posi- 
tively that  he  was  not  on  the  battle-ground,  and 
there  is  only  one  qircumstance,  (vvhicli  certainly ^ 
if  you  credit  the  witness,  arose  entirely  from 
himself,)  that  makes  against  Brown,  namely,  what 
passed  in  Heden's  tept.  No  one  swearing  that 
they  saw  him  on  the  ground  at  the  time  of  the 
battle,  and  two  shewing  a  positive  alibi,  I  think 
you  will  have  no  difficulty  in  saying,  (as  I  think 
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it  perfectly  clear,)  that  tbe  prisoner  Paul  Br6wn, 
>vas  not  on  the  ground  at  the  time  of  the  bat- 
tle, and  consequently  could  not  have  perpetrat- 
ed tbe  crime.  With  reference  to  Boucher,  it  is 
pertainly^equally  clear,  that  he  was  there,  and  yoq 
are  to  exatnine  what  ghare  he  took  in  the  proceed- 
ings. The  coqfimencpment  clearly  was  not  with 
him ;  thjsy,  that  is  his  party,  whiatever  might  have 
been  their  original  motive,  or  real  intention,  in 
coming  tp  this  part  of  the  country,  had  certainly, 
at  the  moment  \yhen  the  unfortunate  Mr.  Semple 
marched  out,  (under  perhaps  an  idea  that  he  had 
authority  for  any  measure  he  might  adopt,  or  per* 
haps  with  a  yie>y  to  ascertain  the  object  of  an  arm- 
ed force,  and  to  afford  protection  to  the  settle^ 
ment,  which  had  becpmie  apprehensive  from  th^ 
reports  of  an  interided  attack,)  the  Bois-brules' 
party  had  certainly  given  np  offence,  nor  offered 
any  insult.  Their  having  been  perceived  passing 
the  fort  at  a  distance,  led  Mr.  Semple  to  direct 
some  twenty  men  to  follow  him,  to  see  what  these 
fellows  wanted.  Boucher,  from  the  evidence  of 
several  of  the  witnesses,  advancecl  towards  Mr. 
Semple,  and  the  testimony  as  to  what  passed  is 
this:  Boucher  enquired  of  Mr.  Semple,  what  do 
"  you  want,"  who  rejoined,  what  do  you  want," 
the  answer  was,  ^'  our  fort;"  to  this,  Mr,  Semple 
replied,  "  go  to  you  fort;"  Boucher  then  said, 
"  you  damned  rascal,  you  have  destroyed  our  fort." 
Up  to  this  time  there  does  not  appear  to  have  been 
any  act  of  violence ;  the  language  was  certainly 
violent,  and  calculated  to  provoke.  Those  who 
were  tiear  to  Mr.  Semple  at  this  time  represent 
that,  at  this  moment,  he  took  hold  of  the  bridle  of 
Boucher's  horse,  and  of  the  butt  of  his  gun,  upoH 
which  Boucher  slid  off  his  horse  on  the-  opposite' 
«ide,  and  made  his  escape.  This  forms  the  whole 
ef  the  evidence  against  Boucher,  as  far  as  relates 
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to  the  19lh  June.  On  the  20th,  he  is  proved  im 
have  been  among  those  who  went  to  the  fort,  so 
that  the  evidence  as  to  his  being  one  of  the  partjr 
is  complete.  Before  convicting  the  prisoner  for. 
being  guiltj  of  murder,  jou  mu^t  be  satisfied  of 
the  malice  prepense  of  his  mind,  and  it  is  necessa- 
ry that  I  inform  you  that,  where  it  does  not  clear- 
Jy  appear  so  as  to  be  capable  of  open  and  direct 
proof,  the  law  always  supposes  it  to  exist;  it  takes 
the  circumstance  of  presence  as  a  proof,  a;i;^d  puts 
it  upon  the  person  charged  to  clear  himself  fiom 
the  allegation,  by  proving  circumstanpes  which  al- 
leviate the  offence  to  manslaughter,  or  render  it 
justifiable  homicide.  Thus,  though  there  is  no  e* 
yidence  that  Boucher  took  any  part  in  the  battle^ 
and  certainly  none  that  he  killed  any  body,  yet,  if 
he  came  up  there  with  an  ill  intention,  then  the 
law  considers  hinri  guilty.  It  is,  therefore,  not  to 
be  wondered  at  that  the  extraordinary  line  of  de-* 
ience,  which  has  been  taken  by  the  counsel  for  the 
prisoners,  should  have  been  adopted.  When  the 
evidence  was  first  gone  into,  an  extraordinary  la- 
titude was  given,  from  the  very  peculiar  nature  of 
the  whole  case.  Ordinarily,  w^hen  a  person  is 
charged  with  murder,  to  diminish  or  alleviate 
the  offence  to  manslaughter,  the  accused  must 
shew  such  a  immediate  impression  of  mind,  arising 
from  aggravation,  that,  in  its  exasperated  state,  it 
was  incapable  of  controul,  and  that  there  was  no 
interval  sufKcient  to  allow  the  mind  to  cool  from 
the  effect  of  the  provocation.  In  the  case  before 
you,  a  long  chain  of  circumstances  have  been  gone 
jnto,  to  prove  the  exasperated  state  of  mind  in 
which  the  servants  of  these  two  great  companies 
were,  owing  to  mutual  and  continual  attacks  upon 
each  othor's  persons  and  property,  a  state  of  mind 
which,  it  is  contended  by  the  prisoners  counsel, 
was  continually  kept  up  by  uninterrupted  sggres- 
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pjoiis,  and  it  is  thus  they  account  for  what  in  a  ci* 
yiiized  country  would  in  itself  be  sufficient  proof 
pf  a  criminal  intention.  Tlioj  stated,  and  endea- 
voured to  satisfy  you  by  evidence,  that  the  reason 
for  their  riding  in  what  might  be  considered  as  ia 
armed  array,  was  merely  to  protect  their  persons 
jind  property  from  attacks  which  they  apprehend- 
ed would  be  made  upon  them,  and  they  state  that 
this  apprehension  arose  from  the  circumstance  of 
their  haying  been  previously  attacked,  and  their 
provisions  and  property  taken  from  them.  The 
f^orth-West  Company,  it  has  been  stated,  are  the 
piasters  pf  an  immense  number  of  servants  of  dif- 
ferent descriptions,  and  carrying  on  trade  over  an 
immense  territory,  where  provisions  are  not,  in 
many  places,  able  to  be  obtained,  and  that  the 
Red  River  country  is  the  place  where  the  buffaloe 
abounds,  and  from  whence,  up  to  this  period,  they 
were  in  the  habit  of  obtaining  those  supplies  frora 
$he  hunters,  \vhich  their  trade  rendered  necessa- 
ry, but  which  from  the  conduct  of  the  Hudson's 
Bay  party,  they  say,  they  could  not  expect  for  the 
future,  because  it  is  put  in  evidence,  if  you  believe 
the  testimony,  that  it  had  been  seized,  and  taken 
from  them  by  the  servants  of  the  Hudson's  Bay 
Company.  The  first  evidence  upon  this  part  pf 
the  subject,  is  a  proclamation  of  Rir.  Miles  M'Do- 
nell,  as  governor  of  Ossiniboia,  and  which  they 
state  was  acted  upon  by  their  pemican  being  seized. 
It  was  insinuated  that,  if  the  object  was  merely  to 
send  provisions,  they  would  have  been  sent  in  the 
usual  method,  jby  water.  To  rebut  this,  evidence 
has  been  put  in  tp  she\y  that,  unless  they  went  by 
Jand,  from  the  nature  of  the  country,  there  was 
no  passage  except  in  view  of  the  fort,  and  this  they 
make  appear,  indeed  it  is  not  attempted  to  be 
contradicted.  Another  circumstance  may  as  well 
i^e  noticed  herje,  jjis  it  accounts  perhaps  for  their 
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icing  so  ne^r  the  fort,  at  the  tSmc  they  were  de* 
jicried  ;  they  state,  and  give  evidence,  that  a  swamp 
pretented  their  passing  it  at  any  greater  di^jtance. 
•The  prisoners'  counsel  contend  upon  the  ityhole 
case  which  they  have  made  out,  that  they  , we  re 
apprehensive  of  being  attacked,  and  of  having  thos^ 
provisions,  (which  they  allege  it  was  indispensa- 
ble should  meet  the  canoes,  which  were  expected 
from  Montreal  and  For|t  Vvilliam,)  takeq  from 
them,  and  that,  therefore,  it  was  only  an  act  of 
common  prudence,  or  absolute  necessity,  to  send 
a  guard  with  them,  and  they  allege  that  that  waf 
the  oiily  reason  for  their  appearing  armed.  They 
go  farther,  and  contend  that  tliey  have  shewn  that, 
though  armed,  they  acted  in  strict  compliance  with 
the  orders  which  had  been  given  l^j  Mr.  M'Donell 
^t  Qui  Appelle,  which  were  to  avoid  the  fludson'* 
Bay  people,  if  possible,  and  to  go  as  far  from  th« 
fort  as  practicable.  On  the  other  hand,  gentle- 
men, ana  it  is  for  your  consideration  to  which  the 
truth  belongs,  it  is  contended  that  all  this  is  mere 
pretence,  and  that  the  taking  of  provisions  was 
merely  a  pretext  to  cover  what  had  long  been  en- 
tered into  and  decided  upon,  viz.  a  deliberate  plar> 
to  destroy  this  settlement  of  the  Earl  of  Selkirk, 
fn  support  of  this  position,  they  have  gone  into 
evidence  of  a  large  number  of  Half-breeds,  and 
others  assembling  at  Qui  Appelle,  for  hostile  pur- 
poses, and,  according  to  some  of  the  witnesses, 
they  were  prepared  for  aggression  by  harangues 
being  made  to  them  of  an  inflammatory  nature, 
and  by  presents  being  given,  and  other  means  cal- 
culated to  excite  them  to  the  commission  of  ag- 
gression. On  this,  gentlemen,  you  are  to  decide. 
It  is  not  the  Court,  but  you,  who  are  to  estimate^ 
whether  it  was  really  and  truly  to  protect  their 
provisions  and  guard  themselves  from  attack,  or 
whether  it  was,  as  eGnt€«ded  hj  the  pros«eutioo, 


only  an  artifice  rest)rted  to  to  mask  the  dtestructioa 
they  meditated  against  this  infant  settlement.—^ 
Whether  this  melancholy  termination  resulted  from 
their  accidentally  meeting,  whilst  both  parties  were 
in  a  state  of  exasperation,  from  the  mutual  aggres- 
sions which  had  been  offered,  I  do  not  know ;  it 
is  for  you  to  determine,  from  the  evidence,  who 
commenced  the  affray,  and  what  are  the  circum- 
stances which  justify  or  palliate  the  conduct  of  the 
prisoners.    1  do  not  know  nor  is  it  requisite;  but 
It  is  my  duty  to  tell  you,  that,  if  it  shall  appear  to 
Tou,  from  the  whole  tenor  of  evidence  which  ha? 
been  adduced,  that,  instead  of  protecting  their 
provisions,  and  being  in  a  situation  to  defend  them- 
selves if  attacked  ;  I  say,  if  the  tenor  of  the  whok 
evidence  shall  appear  to  you  to  demonstrate,  that 
ihia  was  a  mere  pretext,  and  that,  under  cover  of 
a  justifiable  precaution,  they  did  give  orders,  if 
the  least  itisult  was  received  from  the  Hudson's 
Bay  people,  they  were  then  to  destroy  all  they 
could  meeU  I  repeat,  gentlemen,  if  you  believe 
that  this  sending  of  provisions  under  a  strong  guard 
^as  only  a  pretext,  although  orders  were  not  giv- 
en to  the  Half-breeds  actually  to  destroy  the  set- 
tlement, or  to  commence  an  attack,  unless  some 
insult  should  be  offered,  then,  gentleman,  I  have 
no  hesitation  in  saying  it  is  as  much  murder  as  if 
the  slight  insult  given  to  Boucher  had  not  beea 
offered.    But  I  do  not  know  that  it  was  tbje  case; 
it  is  you  who  arc  to  judge,  it  is  you  who  are  to  say 
where  the  weight  of  testimony  preponderates  ;  but 
I  do  not  think  you  will  find  the  evidence  go  that 
length.    The  evidence  as  to  the  party  with  whoia 
the  firing  commenced  is  contradictory.     The  tes- 
timony on  the  one  hand  is,  that  it  began  on  the 
side  of  the  Half-breeds^  The  Hudson's  Bay  people 
assign  as  a  reason  for  going  out  of  Fort  Douglas 
armed-,  that  they  had  heard  repoft^  that  they  wer» 
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to  be  attacked  by  the  Half-breeds,  ^hd  thej  swear^ 
some  positively,  and  others  to  the  best  of  iheir  be- 
lief, that  the  two  first  shots,  and  by  which  Mr. 
Setnple  and  a  Mr.  Holtc  fell,  came  from  the  Half- 
breeds.  If  you  believe  this  testimony,  gentlemen.; 
therb  v/ill  be  an  end  to  the  justificatioh  set  up  by 
the  prisoner's  counsel.  If  on  the  other  hand,  yoii 
believe  that  the  North-West  party  went  armed 
merely  for  the  purpose  of  guarding  their  pi^ovisions^ 
which  it  was  indispehsable  they  should  send  to  that 
part  of  the  Indian  territory,  and  that  upbn  seeing 
them  approach  the  settlement  at  Red  River,  this 
iinfortunate  Mr.  Semple  went  out  with  a  number 
of  men  armed,  no  matter  with  wh^t  intention^ 
"whether,  as  given  Ih  evidence  simply  to  ascertaid 
what  the  Half-breeds  %vanted,  or  by  h  shew  of 
force  to  frighten  them,  and  thus  deter  them  froni 
the  commissioti  of  any  violence,  and  on  their  part 
intending  to  commit  none,  yet  that  ftom  their  par- 
ty the  first  shot  was  fired,  in  point  of  fact;  the  case; 
will  certainly  be  very  different.  It  is,  gentlemen, 
for  yoii  to  constr  ue  this  diifering  testimony  as  you 
please,  and  nb  doubt  you  w^iil  exercise  a  sound 
discretiori.  If  these  people  Were  ihoffehsively,  ahcl 
bf  necessity,  going  on  a  lawful  biisiness,  and  had 
tio  other  intention,  I  am  not  prepared  to  say  that 
Boucher  even  is  guilty.  I  say  nothing  of  Brbwd^ 
as  thet-e  is  fib  proof  against  him.  If,  however,  you 
are  of  bpirtioti  that  they  originally  intended  to  de- 
stroy this  Settlement,  and  kill  those  who  opposed 
them,  then  it  is  murder,  befcause  all  the  appear- 
ance bf  lawful  and  necessary  avocation,^  is  only  a 
criminal  precaution  shewing  a  deliberate  and  deep- 
laid  plan  to  effect  the  object  in  view.  But  If  you 
think  that  this  melancholy  scene  was  produced; 
perhaps  by  feelings  of  indignatioti  for  former  op- 
jDression  creating  apprehensions  of  present  danger^ 
•r  from  any  other  cause,  and  the  Hudson's  Ba|^ 
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people  fired  first,:  then  I  can  not  say  that  the  other* 
yvaiQ  not  justifiable  in  using  iheir  arms  to  protect 
themselves.  It  is,  however,  your  province,  gen- 
tlemen, to  decide  this  point  as  well  as  all  others. 
It  is  the  duty  of  tlie  Court  to  give  you  opinions 
only  as  to  the  law  apphciible  to  these  points. 
Upon  the  whole,  as  to  Brown,  I  think  you  will 
have  to  acquit  him,  as  there  is  no  evidence  afrainst 
him,  except  what  arises  from  his  own  folly  in  saying 
he  had  killed  six  men.  An  alibi  being  positively  sworn 
to,' and  not  contradicted  by  any  testimony  on  the 
part  of  the  prosecution,  I  do  not  perceive  that  the 
declaration  given  in  evidence  can  prevent  his  ac- 
quittal. If,  after  due  deliberation,  you  find  the 
charge  of  murder  to  be  established,  then  Boucher 
is,  as  ha  is  charged  in  the  indictment,  a  principal, 
but  he  is  not  so  unless  you  are  satisfied  of  a  feloni- 
ous intention  having  been  proved  to  exist  in  hh 
mind,  or  in  the  mind  of  those- that  sent  him.  It 
only  remains  that  we  consider  our  jurfsdiction^ 
connected  with  locality,  to  give  us  a  right  to  try 
them  under  the  act  upon  which  they  are  indicted* 
The  ofience  must  have  been  committed  out  of  the 
hmits  of  this  province  ;  whether  we  have  a  right 
or  not,  I  declare  I  am  at  a  loss  to  decide.  Mr. 
Attorney-General  has  put  in  evidence  the  latitude 
and  longitude  of  the  Frog  Plains,  but  he  does  not 
put  in  evidence  whether  this  latitude  and  longitud« 
is  without  or  within  the  boundaries  of  Upper  Ca- 
nada, and  I  do  not  know  whether  from  90*^  to  100*^ 
gr  150^  form  the  western  limit  of  Upper  Canada^ 
nor  do  I  know  whether  a  place  at  that  longitude^ 
and  having  49*^  or  49^*^  north  latitude,  is  within 
the  province  of  Upper  Canada  or  beyond  its  boun^ 
daries. 

Jltt'orney-GeneraL^Yom  Lord>:hlps  will  r&men> 
ber  that,  by  the  questions  which  I  put  to  Colonel 
Coltioan,  I  ascertained  the  precise  situation  of  the  . 


place  in  which  Mr.  Semple  was  killed;  tksit  is,  | 
proved  it  td  be  somewhere  betweeh  90^  and  100'^ 
west  longitude^  nearer  as  Mr.  Coltmah  said  to  1 0()^/ 
and  in  49|  north  latitude.  I  proved  it  to  be  at  thd 
Forks  of  Red  River,  forrUed  by  its  junction  wltB 
the  Assiriiboin,  and  that  it  situated  between 
the  River  Winnipic  and  the  Lake  Manitouba,  abouf 
twenty  niil^s  West  of  the  forniep.  I  had  thus  esta-' 
blished  the  situation  of  the  place  by  inarnutable 
boundaries^  and  I  Cocicfeive  it  is  for  your  Lordship' 
to  instruct  the  jury,  whether  a  place  ^6  situate  be,' 
or  be  not^  without  the  provinces  of  Upper  or  Lower 
Canada,  and  part  of  the  Indian  territoriesi.  Thk 
i  conceive  to  be  rtiatter  of  law^  arid  not  iriatter  of 
feiet^  deducible  frdni  tr^kties^  acts  of  parhatriento^ 
and  prdclsiffiations,  a  point  gelf-evideiii^  arid  not 
depending  upon  extrinsic  te^timohj. 

Your  Lordship  sees  that  the  opinion  of  an  iiii- 
ierate,  uriinformed^  man  upon  this  point,  would 
have  beeti,  in  fact,  no  evidence^  Mr.  Coltnian  was 
the  cnost  proper  person  to  interrogate  on  the  sub- 
ject. I  thereforti  ascertkiried  from  him  the  exact 
i^tuation  of  the  locus  iri  qud^  arid  thus  laid  the 
foundation  for  future  di^cUssiori^  if  there  appeared 
to  be  doubt  ori  the  subject  of  jurisdiction.  I  als<s 
prove  by  binci  that^  when  at  the  Forks,  commis- 
sioried  to  investigate  offences  that  had  arisen  out 
of  the  unhappy  differences  iri  that  Country,  he  ha;d 
acted  by  virtue  of  his  commission  as  a  magistrate 
of  the  IndiaD  territories,  and  riot  ais  a  justice  of 
e^ither  ptovinc^s  of  Canada ;  this  shewed,  atleastf 
his  impression.  1  could  push  himi  no  farther.  I 
could  mU  i«y  Lord^  ask  Mr.  Coltman  to  swear 
positively  an  oath  respecting^  matter  of  opiriioriv 
which  I  have  reason  to  know  Engages,  at  this  iriov 
merit,  the  doubt  of  many  men  who  have  given  the 
matter  most  serious  investigation ;  and  evm,  if  h» 
bad,  I  coneeivfe  it  would  not  hav«  been  conclusiy© 


tViderice.  I  h^ive  proved  the  latitude  and  longi- 
iude  of  the  Red  River  settlement ;  it  is  for  tho 
Court  to  instruct  the  jury  within  what  territory  ^ 
|>lace  so  situated  is  comprehended,  by  treaties,  or 
acts  of  parliament,  which  are  matters  of  public 
law;  and  I  have  always  Considered  that,  if  thii 
Appeared  to  the  Court  to  require  discussion,  they 
-would  di^ect  the  jury,  if  they  should  find  the  pri- 
soners guilty,  to  bi  ing  iri  a  special  Verdict,  declar- 
ing them  guilty  of  murder  at  a  place  situated  as  1 
have  proved  by  the  witnesses^  but  whether  the 
&aid  place  so  situated  be  ivithout  the  limits  of  the 
|)rovinces  of  Upper  or  Lower  Canada,  and  of  any 
civil  goverrimerit  of  the  United  States  of  America, 
^nd  therefore  within  the  jurisdiction  of  this  Court, 
by  virtue  of  the  gre^t  seal  instrument,  produced  iti 
Evidence,  the  jiiry  pr^y  the  advice  of  the  Court ;  a 
special  Verdict  vsrould  be  drawn  up  in  form,  and 
theri  the  (Question  of  j  urisdiction  ^ould  come  fairly! 
in  discussion  before  the  Cdiirt  upon  the  facts  of 
locality  found  by  the  jury,  and  of  course  guilty, 
br  not  guilty,  wbuld  clepend  upon  the  decision  of 
ihat  point. 

.  Chief  justice, — That  is  what  I  was  about  sayirtg. 
Brown,  from  there  being  no  evidence  agaihst  him, 
feiust  be  acquitted.  If,  on  the  testimony  that  has 
been  produced,  the  jury  shall  be  of  opinion  that 
the  homicide  was  murder,  aftd  that  Bouchbr  wa^ 
£i  principal,  present,  aiding,  helping,  abetting,  com- 
forting, assisting,  and  mairitainmg,  the  person  who 
Committed  the  niurder^  from  niaTice  afore  though  tf 
in  himself,  or  in  thos^  that  sent  him,  and  that  thia 
lameiitable  elSFusion  of  blood,  did  not  arise  frdm  a 
sudden  itbpression  oh  rude  and  half-saVage  minds, 
from  seeing  their  comrades  assailed,  or  from  any 
lipprehension  of  death  to  themselves,  but  that  it 
was  the  result  of  a  felonious  intention,  then  yoH 
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will  5uA  him  guilty  on  a  special  verdict  to  this  ef» 
feet;  "We  find  Fran5ois  Firmin  Boucher  guilty 
"  of  the  murder  of  Robert  Semple.  We  can  not 
"  see,  from  any  evidence  befoFC  us,  what  are  th© 
"  limits  of  Upper  Canada,"  then,  when  the  case  is 
made  up  for  argument,  it  will  be  set  forth  that 
the  spot  was  in  about  49P  north  latitude,  and 
between  90^  and  100^  west  longitude,  and  a  so- 
lemn decision  being  had  upon  it,  justice  will  event- 
ually be  administered  according  to  the  decision. 

Mr.  Sherwood, — I  beg  leave  most  humbly,  hu% 
confidently,  to  submit  to  your  Lordships,  that  the 
question  of  jurisdiction  is  not  one  of  law,  but  one 
of  fact,  and  consequently  one  that  indubitably^ 
and  of  right,  belongs  to  the  jury.  In  support  of 
this  position,  I  remark  that  a  plea  to  jurisdiction, 
can  not  be  pleaded  in  abatement,  for  it  is  a  matter 
of  fact,  and  all  matters  of  fact  belong  to  the  jury, 
and  it  is  only  matter  of  law  that  can  be  pleaded  in 
^ibatement.    If  the  question  of  jurisdiction  does  not 

fo  to  the  jury,  it  can  be  considered  no  where,  as 
conceive,  or  as  far  as  my  knowledge  extends.  I 
hold  in  my  hand  an  authority  completely  in  point. 
^   Chief  Justite.—The  jury  may  return  a  general, 
or  a  special  verdict,  as  they  think  proper. 

Officers  were  sworn  to  the  safe  keeping  of  the  jury^ 
during  their  deliberations  in  the  usual  form.  The 
Court  was  then  adjourned  for  one  hour  ;  but  before 
the  Judges  had  left  the  Court-house,,  it  was  intimated 
that  the  jury  had  agreed  upon  their  verdict,,  and  being 
called  over,,  they  severally  answered  to  their  names. 

Clerk  of  jissize, — How  say  you,  is  Paul  Brown^ 
one  of  the  prisoners  at  the  bar,  guilty  of  the  felo- 
ny and  murder  whereof  he  stands  indicted  or  not 
guilty.'* 

Foreman,— mH  GUILTY. 
Clerk  of  Assize, — How  say  you,  is  Fran§ois  Fir- 
min Boucher,  the  other  prisoner  at  the  bar,  guilty 
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of  the  felony  and  murder  whereof  he  stands  ia- 
dieted  or  not  guilty  ? 

Foreman.— mT  GUILTY. 

The  verdict  was  formally  recorded^  and  assented 
to  by  the  jury ^  who  were  then  discharged » 

Chief  Justicc-^The  Court  having  knowledge 
that  there  are  other  indictments  against  the  pri- 
soners, they  can  not  be  discharged. 

The  Court  was  then  adjourned  until  io-morroiv 
m^orningj  nine  o^loclc. 
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Wednesday,  2Sth  October,  181  a 

PRESENT  AS  BEFORE. 


jlUorni^y 'General— I  beg  leave  to  mention 
your  Lordships,  the  situation  in  which  the  prison- 
:ers  B.rown  and  Boucher,  who   were  acquitted 
yesterday  on  the  charge  of  tqurdering  governor 
Semple,  stand  at  the  present  moment,  as  well  as 
some  other  persons,  accused  of  offences  alleged 
to  have  Ijeen  committed  in  the  Indian  territories. 
The  opinion  on  the  question  of  juiisdiction  given 
by  your  Lordships,  as  I  understand  it,  is,  that  by 
the  statute  43d  Geo.  III.  your  authority  is  extended 
to  the  trial  of  every  offence  particularly  specified 
in  the  instruments  transmitted  under  the  great 
seal  of  the  province  of  Lower  Canada,  but  not  to 
the  trial  of  persons  described  in  those  instruments, 
for  all  offences  committed  by  them  in  the  Indian 
territory,  or  for  any  offence  not  specifically  men- 
tioned.   I  am  the  more  anxious  not  to  misappre- 
hend your  Lordships  on  this  point,  as,  although 
such  was  the  construction  I  had  in  my  own  mind 
given  to  the  act  in  question,  yet  most  of  the  ii> 
struments  being  in  general  terms,  transmitting  the 
accused  to  this  province  for  trial,  not  only  on  the 
particular  charges  contained  in  them,  but  for  all 
Qiher  offences  cornmitted  by  them  in  the  Indian  terri- 
tories^ i  had  prepared  bills  of  indictment  against 
Tarious  persons  on  informations  charging  other 
offences  besides  those  named  in  the  great  seal  in- 
struments, and  had  presented  them  to  the  grand 
jury  who  have  returned  several  of  them  true  bills. 
Among  these  th^re  is  one  against  Cuthbert  Grant, 
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Louis, Perrault,  and  the  two  prisoners,  who  wer« 
acquitted  yesterday  upon  their  trial  for  the  murder 
of  governor  Seriipje,  for  the  murder  of  Alexander 
M'Liean,  which  indictment,  indeed,  I  do  not  con- 
ceive subject  to  the  objections  taken  by  the  Court 
on  the  question  of  jurisdiction,  for  I  consider  the 
trial  of  this  offence  as  specially  transferred  to  this 
province  under  the  great  seal  instrument,  which 
^eharges  the  prisoners  with  the  f^^'  murder  pf  twenty 
"  one  men,  of  whom  governor  Semple  was  pne.^^ 
The  murder  pf  Alexander  M' Lean,  and  the  mur- 
der of  Robert  Semple  are,  in  elFect,  the  same 
charge,  and  parts  of  the  same  transaction,  but  to 
avoid  the  many  disputes  and  discussions  which 
might  arise  as  to  the  application  of  particular  parts 
«f  the  evidence  to  each  individual  homicide,  and 
to  the  guilt  of  accessaries  before  and  after  the 
fact,  I  thought  it  better,  that  the  ends  of  justice 
might  not  be  defeated  by  any  nice  and  technical 
objections,  to  charge  the  murder  in  various  ways. 
I  foresaw  that  several  questions  might  be  raised, 
(some  of  them  not  very  difficult  of  decision,)  froni 
the  peculiar  circumstances  of  this  melancholy 
transaction,  and  the  divided  jurisdiction  which  thk 
Court  here  has  over  the  persons  charged  with  th^ 
murder.  In  a  casf)  like  the  present  where,  in  a 
promiscuous  firing  of  one  party  of  men  upon  an- 
other, several  persons  are  slain,  it  must  generally 
happen  that  it  can  not  be  certainly  ascertained 
what  particular  individual  killed  any  other  indi- 
vidual. Still,  however,  it  is  necessary  to  charge 
sovu  one  person  in  particular  with  having  killed  an- 
other, and  then  the  evidence  of  a  general  firing, 
in  w^hich  the  prisoners  participated,  would  make 
them  principals,  aiding,  and  abetting,  the  per-son 
charged  with  having  inflicted  the  actual  stroke ;  a 
foundation  must  be  laid  by  a  proper  and  circum- 
atantial  charge  ©f  mm*d€r  against  a  given  pers^e^ 
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luefore  yon  can  charge  others  as  principals,  arding 
-  and  abetting,  or  as  accessaries  before  or  after.  1 
thought  it  better  to  select  Cuthbert  Grant,  as  be- 
ing the  leader  of  the  band  by  whom  the  alleged 
murders  were  committed,  and  charge  hinj  with 
having  killed  Robert  Semple,  the  only  one  parti- 
cularly named  in  the  great  seal  instrument  as  hav- 
ing been  murdered  on  the  19th  of  June,  and  the 
prisoners  Boucher  and  Brown  as  principals  in  the 
first  degree,  aiding,  and  abetting,  Cuthbert  Grant, 
in  the  thurder.  But,  as  it  might  turn  not  on  evi- 
dence, that  the  proof  of  the  murder  of  Mr.  SemJ 
pie  could  not  be  so  unequivocally  established  as 
of  some  others  of  his  unfortunate  companions,  or 
Cuthbert  Grant  might  be  enabled  to  prove  that 
some  other  person  than  himself  gave  the  mortal 
blow,  I  was  desirous  of  charging  the  murder  in 
other  shapes  against  the  prisoners,  and  to  select 
the  cases  to  which  the  evidence  would  most  plainly 
apply. 

For  instance,  I  might  be  able  to  prove  to  the 
jury  that  one  John  Rogers,  another  of  the  unfor- 
tunate persons  who  perished  on  the  19th  June^ 
received  his  mortal  wound  from  one  Thomas 
M'Kay,  and  having  thus  proved  tho  murder  by 
M'Kay,  1  might  proceed  to  establish  the  guilt  of 
the  prisoners  tis  principals.  ^  But  here  it  might  be 
objected  that  I  could  not  charge  the  prisoners  as 
principals,  aiding,  and  abetting,  in  a  murder  which 
we  had  no  authority  to  enquire  into,  (the  murder 
of  John  Rogers  not  being  named  in  the  great  seal 
instrument,)  still  less  as  aiding,  and  abetting, 
Thomas  M'Kay,  in  a  murder  whom,  if  he  were 
present  in  Court,  we  certainly  could  not  try,  as 
he  is  not  among  the  persons  over  whom  we  have 
jurisdiction  given  us.  I  need  not  express  any 
opinion  as  to  the  Weight  of  such  objections.  It 
was  prudent,  however,  to  anticipate  them,  and  I 
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therefore  charged  the  prisoners,  in  a  third  shape/ 
by  alleging  that  a  certain  person  unknown  mur» 
dered  one  Alexander  M'Leah,  another  of  the  suf» 
ferers,  and  that  the  prisoners  were  principals, 
aiding  and  assisting  in  that  murder.  I  vvas  aware 
that  no  point  is  now  more  clear  than  that  it  is  only 
necessary  to  prove  a  murder  cpmmitted,  and  that, 
though  it  should  be  found,  that  not  the  person 
charged  in  the  indictment  as  the  actual  murderer, 
but  one  of  those  accused  as  aiding  and  abetting, 
br  even  a  person  not  named  in  the  indictment,  wasp 
in  truth  the  murderer,  still  those  aiding  and  abet- 
ting might  be  convicted  on  such  indictment,  buf 
it  might  be  contended  that  this  general  principle 
of  law  was  affected  by  the  confined  jurisdiction  of 
the  Court  in  these  particular  cases.  I  therefore 
^hose  to  charge  the  murder  in  the  different  forms 
I  have  mefitioned.  The  precedents  did  hot  war- 
rant me  ih  joining  charges  against  different  per- 
sons, for  the  murder  of  different  persons,  in  the 
same  indictment,  though  all  was  in  effect  the  same 
transaction.  Each  murder  is  a  distinct  felony,  and 
they  could  not  be  joined  without  producing  great 
Confusion  in  the  application  of  the  evidence  to  th^' 
persons  chaffed  m  the  djfferent  degrees  of  sliders, 
iknd  abettors,  and  accessaries.  I  hire  therefore 
prepared  three  ihdicttnents  the  one  which  I  have 
mentioned,  charging  one  Thomas  M'Kay  with  the 
iiurder  of  John  Rogers,  and  the  prisoners  Bou- 
cher and  Brown  ais  principals,  t  have  not  yet  pre-, 
sented  to  the  grand  jury*  That  for  the  murder  of 
Alexanider  M'Lean  is  returned  a  true  bill,  and  I 
have  prayed  the  process  of  the  Court  against  Grant 
and  Perrault  upon  it,  but  as  respects  the  prisoners' 
at  the  bar,  Brown  and  Boucher,  considering  that 
this  unfortunate  man,  M'Lean,  was  one  of  the 
party  killed  at  the  same  time  with  Mr.  Semple,  of 
whose  murder  they  wer*  acquitted  yesterday,  afr 


ter  a  full  and  impartial  trial  by  their  country,  ?h 

jich  the  whole  of  the  evidence  on  both  sides  was 
aiost  fully  gone  into,  I  am  conscious  that  justice 
demands  no  further  proceeding  against  them,  for 
ihe  part  they  acted  in  the  melancholy  business  of 
the  19th  June.  In  thus  deciding,  I  am  not  influenc- 
ed by  an  opinioti  that  the  legal  right  to  try  them, 
though  thus  acquitted,  for  the  murder  of  any  others 
of  those  twenty-one  persons  can  be  even  question- 
ed, but  because  they  were  virtually  as  much  tried 
forlhe  murder  of  Alexander  M'Lean  as  they  were 
for  the  murder  of  Robert  Semple^  and  that  I  could 
produce  no  other  evidence  against  them  than  they 
had  already  been  tried  upon  for  their  lives,  and 
that,  therefore,  though  not  strictly  speaking  ille- 
gal, it  would  be  unjust,  to  put  them  upon  trial 
again  for  the  merits  of  the  same  charge,  as  their 
acquittal  was  not  owing  to  the  particular  manner 
in  which  the  offence  was  laid,  out  went  entirely 
upon  a  full  consideration  of  the  evidence. 

I  was  desirous  of  explaining  this  point  to  your 
Lordships,  and  having  done  so,  I  now  move  to  eiX' 
Xer  di  noli  prosequi  di'gmtxst  Paul  Brown  arid  Fran- 
cois Firmfn  Boucher,  on  the  indictment  for  the 
murder  of  Alexander  M'Lean^ 

Mr.  Sherivood. — Then,  as  the  Attorney-General 
has  nothing  more  against  Francois  Firmiii  Boucher, 
he  is  discharged  of  course. 

Soliciior-General. — -Upon  a  reference  to  the  case? 
of  my  Lord  Thanet,  1  believe  it  does  not  follow 
of  course  upon  the  acquittal  of  a  prisoner,'  that  he 
is  instantly  discharged. 

Mr,  JiisHce  CampbelL-^li  is  quite  unnecessary 
to  refer  to  authorities,  Mr.  Solicitor  General.  If 
the  Court  has  any  reason  to  suspect  there  are 
pther  charges  against  a  prisoner,  it  will  detain' 
him,  but  h^  can  not  be  detained  for  any  fees,  or 


u 


S9S 


.mji  any  other  G0nsidei*9.tipn.  U  his  enlargement 
fiot  opposed  by  the  Crown,  or  the  Court  have  nq 
reason  to  suspect  other  charges  against  a  prisoner^ 
he  must  be  forthwith  discharged  upon  acquittal. 
If  there  are  any  grounds  of  opposition,  the  prisoner 
is  committed  under  a  rule  of  Court  to  the  custody 
of  the  sheriff,  which,  I  suppose,  will  be  th<?  casQ 
with  one  of  these  men  now  before  the  Cpurt. 

Chie/  Justice,— h  there  any  thing,  Mr.  Attorney- 
jpeneral,  against  these  two  men  ? 

Attorney 'Gcner ah—My  Lord,  gtgainst  Paul 
iBrown,  there  are  indictments  for  felony.  Agaipst 
Francois  Firmin  Boucher,  I  have  no  other  charge; 

Chief  Justice,— hei  Boucher  be  discharged,  an4 
Paul  Brown  stand  con^mitted  to  the  custody  of 
the  sheriff,  to  answer  to  the  indictments  againsi 
him. 

Mr,  Sherwood, — In  the  caise,  my  Lords,  of  th« 
King  against  Cuthbert  Grant  and  others,  for  the 
murder  of  Robert  Semple,  I  beg  leave  to  mentipri 
that  Mr.  John  Sjveright,  charged  as  an  apcessary 
before  the  fact,  is  in  gaol,  under  process  of  th^ 
Court,  and  wishes  to  be  put  upon  his  trial?  alt 
though  the  \yhpleof  the  principals  are  not  convict 
or  attaint,  I  therefore  move  that  he  be  arraignecji 
with  the  accessaries  after  the  fact,  who  are  also 
equally  desirous  to  be  put  upon  their  trial,  and,  I 
believe,  equally  entitled  to  demand  it. 

Chief  Justice, — The  law  makes  no  distinction* 
between  the  accessary  before  pr  after  the  fact, 
relative  to  his  trial,  if  the  one  or  other  choose  to 
run  the  risk  of  going  to  it  before  the  principal^ 
are  convict  or  attaint.  It  may  be  well  to  remem- 
ber that,  if  conviction  followeth  trial,  no  sentence 
can  be  passed  till  the  whole  of  the  principals  are 
tried  or  attainted. 

Jlttqrney 'General — There  is,  I  belieye,  no  Jfl-i 
3tanc«  oa  the  books  in  which  accessaries  haycj 
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jbeen  put  upon  trial  before  the  principals,  though 
it  may  be  their  right  if  they  choose  to  risk  it. 

Chief  Justice,— There  is  no  doubt,  absurd  as  it 
^s,  that  they  are  entitled  to  be  put  upon  their  trial 
if  they  choose  it.  1  think  it,  however,  a  point 
yjrorthy  of  their  serious  consideration,  particularly 
the  accessaries  after  the  fact,  that  they  can  not  be 
bailed  after  they  are  arraigned,  and  that,  if  found 
guilty,  they  can  never  J^e  discharged  till  all  the 
principals  are  tried  and  acquitted.  However,  as 
it  does  not  suit  the  Court  to  attend  to  any  of  these 
trials  till  to-morrow,  you  had  belter,  I  think,  con- 
sider of  it,  and  if  the  question  is  then  raised,  it 
shall  be  disposed  of.  But  I  think  it  v*^ill  well  be- 
come you  seriously  to  reflect  before  you  adopt  the 
measure. 

The  Court  then  proceed(}d  to  the  ordinary  hitsiness 
the  district. 
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Thursday,  29ih  October ,  iSiS, 

JYotkhig  took  place  this  day  relative  to  the  irial^ 
tonnected  with  the  disputes  between  the  JYorih-  West, 
and  Hudson's  Bay  Companies^  excepting  the  trial  of 
Paul  ^ko^n^^  upon  the  indictment  {Appendix  D,) 
for  stealing  a  blanket  and  a  gun  from  Micfiael  He- 
den,  '  This  trial  was  one  of  very  little  interest ;  and  it 
will  suffice  to  say,  that  the  evidence  was  of  such  a 
nature  that  the  jury,  without  hesitation,  AcquiTTEi> 
Ihe  prisoner. 
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HOME  DISTRICT. 


SESSION  of  Oyer  ^nd  Termmer  and  General 
Gaol  Delivery,  held  at  York,  in  the  said  Home  Di- 
strict, on  Monday  the  19th  day  of  October,  1818, 
and  continued  by  adjournments,  to 

Friday,  the  30th  October,  1818. 

Present^ 

His  Lordship  Chief  Justice  Powell, 
The  Honourable  Mr.  Justice  Campbell, 
The  Honourable  Mr.  Justice  Boulton. 

John  SrvERiGHx,  accessary  before  and  after  the  facU 

Alexander  Mackenzie, 
Hugh  McGii^lis, 

John  McDonald,  ^  accessaries  after  the  fact, 

John  McLaughlin,  and 
Simon  Eraser, 

"were  severally  arraigned  on  the  indictment  C Appen- 
dix: B.J  and  after  some  unimportant  observations 
respecting  the  great  seal  instrumentsy  the  accused 
severally  pleaded  Not  Guilty  ;  and  various  chal- 
lenges having  been  made,  on  the  part  of  the  pris- 
oners^ the  folloxmng  gentlemen  were  sworn  as  a 
jury, 

George  Bond,  John  McDougall,  Jun. 

John  Wilson,  3d.  Peter  Whitney,  ^ 

William  Harrison,  Alexander  MontgomeTvY, 

Peter  Lawrence,  Jonathan  Hale, 

Michael  Whitmore.  Harbour  Stimpson, 

JojbHUA  Leaoh,  John  Hough, 
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Counsel for  the  Crown^ 

Mr.  Attorney  General  RobinsoNs 
Mr,  Solicitor  General  Boulton* 

Counsel  for  Prisoners, 

Samuel  Sherwood,  1 

Livius  P.  Sherwood,  >  Esquires, 

W.  W.  Bali>win,  ) 

Solicitor  General-r-r^Mny  it  please  your  Lord-^ 
ships,  gentlemen  of  the  jury.  The  prisoners  at 
the  bar  are  accused,  as  you  will  have  perceived 
from  attending  to  the  indictment,  of  the  crime 
of  murder,  It  is  not  alleged  against  these 
individuals,  who  are  charged  in  different  de- 
grees, that  any  of  them  actually  killed  Robert 
Semple,  whose  death  is  the  unfortunate  subject  of 
the  present  trial,  but  that  they,  severally  and  joint- 
ly, assisted  one  Cuthbert  Grant  and  Louis  Per^ 
rault,  alias  Morain,  to  take  the  life  of  the  decease- 
ed,  or  received  and  comforted,  the  murderers, 
knowing  of  their  guilt.  John  Siveright  is  indict- 
ed as  an  accessary  before  the  fact,  and  the  de- 
scription of  one  guilty  of  being  accessary  before 
the  fact,  is,  that  he  counsels,  procures,  or  com- 
mauds,  another  to  do  and  commit  a  felony.  Ac- 
cessary after  the  fact,  is  the  crime  of  receiving,  re- 
lieving, comforting,  or  assisting  the  felon  to  escape 
the  punishment  due  to  his  crime,  and  of  this  of- 
fence the  five  other  defendftnts  are  accused.  In 
the  present  case,  gentlemen,  there  will  be  a  neces- 
sity to  be  satisfied  that  the  cripje  has  been  com* 
mitted  within  the  Indian  territories,  ^nd  npt  with- 
in the  province  of  Upper  or  Lower  C^n^dp,.  A 
second  point  will  be  to  ascertain  that  the  murder 
has  actually  been  committed  ;  and,  those  facts  es- 
tablished, you  will  enter  immediately  on  the  en  - 


<^mry  for  wliich  you  are  impannelled,  viz.  tiint  of 
ascertaining  and  declaring  if  John  Siveriglit  coun- 
selled,  procured,  or  commanded,  the  murder  to  be 
perpetrated ;  and  further,  whether  those  charged 
as  accessaries  after  the  fact,  or  any  of  them,  (and 
Siveright  is  included  in  the  number,)  did  receive, 
relieve,  comfort,  or  assist,  the  principals,  having  a 
knowledge  of  the  felony,  and  if  this  is  made  out, 
it  will  be  your  painful  duty  to  return  a  verdict  of 
guilty.  The  case  will  be  fully  opened  to  you  by 
the  Attorney  General,  it  is  therefore  unnecessary 
that  I  should  detain  you. 

Attorney  Gmeral-^MsLy  it  please  your  Lord- 
sliips,  gentlemen  of  the  jury.  You  are  now,  as 
the  learned  Solicitor  General  has  just  told  you,  im- 
pannelled  to  try  John  Siveright,  as  an  accessary 
before  the  fact,  and  Alexander  Mackenzie,  Hugh 
McGillis,  John  McDonald,  John  McLaughlin, 
Simon  Fraser,  and  John  Siveright,  as  accessaries 
after  the  fact,  upon  an  indictment  for  the  murder 
of  Hobert  Semple,  in  the  Indian  territories,  or 
parts  of  America  not  within  the  limits  of  either 
of  the  provinces  of  Upper  or  Lov/er  Canada,  or  of 
any  civil  government  of  the  United  States  of 
America,  It  will  be  obvious  to  you,  gentlemen, 
that  we  must  first  establish  the  original  offence, 
because  there  can  be  no  accessary  before  the  fact, 
unless  we  satisfactorily  prove  the  original  offence. 
This  much,  I  fear,  gentlemen,  will  be  but  too  clear- 
ly shewn,  it  will  then  be  necessary  to  consider 
what  is  meant  by  the  terms  counsel,  aid,  hire,  or 
command,  a  person  to  commit  a  felony,  which  con- 
stitutes the  crime  of  the  accessary  before  the  fact. 
The  expressions  are  exceedingly  general,  and  com- 
prehend almost  any  act  which  has  a  tendency  to 
promote  the  peipetration  of  crime.  It  may  not 
be  improper  to  mention  to  you  that,  in  many  cases 
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the  crime  and  the  punishment  of  the  accessary  is 
the  same  as  the  principal,  and  murder  is,  by  the 
British  statutes,  particularly  distinguished  as  one  of 
those  offences  in  which  the  law  considers  the  guilt 
to  be  equal,  and  inflicts  the  same  punishment  upon 
an  accessary  as  upon  the  principal.  In  ascertain, 
ing  the  guilt  of  persons  accused  as  accessaries  after 
the  fact,  it  is  necessary  to  enquire  wh^t  assistance 
v/as  given  or  rendered,  and  when  you  satify  your- 
selves that  it  was  actually  afforded,  witha  knowledge 
in  their  own  minds  of  the  guilt  of  the  principals, 
the  offence  is  brought  home  against  the  defendants* 
There  is  one  thing  that  it  is  necessary  to  mention^ 
viz.  that  it  is  not  in  the  power  of  the  prosecution 
to  compel  persons,  who  are  accused  as  accessarie^ir 
to  take  their  trial,  till  those  who  are  charged  as 
principals  are  convicted  or  attained,  for,  notvvith- 
standing  the  conviction  of  the  accessaries,  if  the 
principals,  upon  their  trial  afterwards,  should  be 
acquitted,  the  conviction  of  th&  accessaries  is 
void,  but,  whilst  it  is  not  in  the  power  of  the 
Crown  to  compel  them  to  trial,  they  may  waive 
tlie  privilege  of  not  being  called  on  to  plead,  and 
demand  their  trials,  though  the  principals  are  nei- 
ther convict  or  attaint.  I  am  now  stating  to  you^ 
gentlemen,  the  general  principle  of  a  rule  of  law, 
that  the  Crown  could  not  have  compelled  these 
defendants  to  come  in  and  take  their  trials  at  pre- 
sent, and  it  is  but  fair  and  candid  in  me  to  admit 
that  the  conduct  of  the  defendants,  in  thus  com- 
ing forward  and  putting  themselves  on  trial,  might 
be  considered  in  their  circumstances,  as  shewing  a 
consciousness  of  innocence,  amounting  to  a  cer- 
tainty of  acquittal,  I  sincerely  hope  and  trust 
this  consciousness  and  certainty  may  prove  to  be 
well  founded.    But,  gentlemen,  though  this  coii- 
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duct  is  such,  that,  acting  from  humscne  and  hoii« 
curable  principles,  it  might  well  be  esteemed  as 
indicating  the  total  absence  of  guilt,  it  must  not 
be  received  by  you  as  absolute  proof  of  innocence, 
but  you  will  give  your  attention  to  the  evidence 
which  will  be  produced  on  both  sides,  and  then 
give  such  a  verdict  as  justice  may  require,  no  mat- 
ter who  may  be  affected  thereby.  There  is  an- 
other circumstance  which  I  ought  to  mention  for 
two  or  three  reasons.  It  is,  that  the  indictment 
upon  which  the  defendants  have  been  arraigned, 
charges  four  persons  as  principals,  that  is  to  say, 
with  having  actually  perpetrated  the  murder.  Of 
these,  gentlemen,  it  is  right  to  inform  you  that 
two  have  been  tried  and  have  been  acquitted,  but 
it  is  also  my  imperative  duty  to  mention  that  this 
is  by  no  means  to  be  taken  by  you  as  evidence 
that  no  murder  has  been  actually  committed,  any 
more  than  that  the  persons  you  are  impannelled 
to  try  are  not  accessaries  in  the  degrees  that  thev 
are  severally  charged.  The  verdict  returned  the 
other  day,  in  relation  to  Boucher  and  Brown,  was 
undoubtedly  correct,  and  most  particularly  in  re- 
spect to  Brown,  who  was  satisfactorily  proved  not 
to  have  been  there,  but  that  verdict  w  as  confined 
to  the  guilt  or  innocence  of  those  two  individuals 
alone,  but  the  prisoners  committed  to  you  are 
charged  as  accessaries  to  the  whole  four  who  are 
accused  as  principals,  and  if  you  find  either  of  the 
four  committed  the  crime  of  which  they  are  accus- 
ed, and  that  these  individuals  were  accessaries  to 
the  catastrophe  of  the  19th  of  June,  they  are  just 
as  guilty  as  though  the  other  persons  had  been 
convicted. 

It  will  be  necessary,  gentlemen,  (hut  I  shall  do 
it  in  as  few  words  as  possible,)  to  give  you  a  very 
brief  outline  of  the  occurrences  of  the  19th  of 


jimey  which  will  be  fully  detailed  to  you  in  the* 
course  of  the  evidence  about  to  be  placed  before 
you.  Sometime  about  the  year  181^,  it  will  ap- 
pear that  a  settlement  or  colony  was  begun  to  be 
established  by  the  Earl  of  Selkirk,  upon  a  portion 
of  land  ceded  to  him  by  the  Hudson's  Bay  Com- 
pany, and  a  number  of  emigrants  from  different 
places  of  Scotland,  England  and  Ireland,  had,  un- 
der his  au&pices,  been  conveyed  to  the  spot,  situa- 
ted at  the  forks  of  the  Red  River,  distant  about 
fifteen  hundred  miles  from  this  place,  at  different 
times,  up  to  the  year  1815.  ,  In  that  year,  owing 
to  a  most  outrageous  attack,  no  matter  at  the  pre- 
sent moment  by  whom,  the  settlers  were  dispossess- 
ed of  their  possessions,  which  were  destroyed,  and 
themselves  comoelled  to  remove  towards  Hudson's 
Bay.  It  appears,  however,  that,  after  proceeding 
to  a  post  belonging  to  the  Hudson's  Bay  Compa- 
ny called  Jack  River  House,  and  remaining  there 
sometime,  they  returned  to  the  spot  where  the 
settlement  had  been  established,  and  were,  at  the 
period  of  this  melancholy  catastrophe,  in  the  oc- 
cupation of  a  few  temporary  housess,  situated  at  a 
distance  of  two  or  three  miles  from  a  building 
called  Fort  Douglas,  erected  at  the  Forks  of  the 
Red,  and  Assiniboin  Rivers.  The  evidence  to  be 
adduced  before  you,  gentlemen,  will  prove  that, 
for  some  time  previous  to  the  19th  of  June,  the 
colonists  had  been  alarmed  by  rumours  of  a  deli^ 
berate  intention  on  the  part  of  the  half-breeds,  In- 
dians, and  Canadians,  to  disperse  them  again  and 
break  up  the  settlement.  This  very  prevalent  re- 
port had  occasioned  a  constant  look-out  to  be  kept 
i'lom  a  sort  of  watch-house  at  Fort  Douglass,  and, 
upon  the  evening  of  the  19th  of  June,  the  man 
at  the  station  gave  the  alarm  that  a  number  of 
persons,  armed  and  on  horseback,  were  passing 
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mthe  fort  at  some  distance.    Upon  this  notification^ 
Mr,  Sample  took  his  spy-glass,  and,  accompanied 
'by  two  or  three  otficers  of  the  colony,  went  to  the 
I  look-out  station,  to  ascertain  who  or  what  this  iin- 
I  usual  party  were.    I  do  not  know  that  we  shall  be 
j  able  to  produce  any  evidence  as  to  their  approach- 
ling  in  any  particular  order  or  rank,  but  they  were 
armed  and  painted,  and  their  whole  appearance 
evidently  hostile.      Mr.  "Semple  ordered  about 
twenty  men  to-  accompany  hitn  to  see  what  this 
force  could  want^    That  number,  or  rather  more, 
I  believe,  the  evidence  will  shew,  took  their  arms 
and  followed  Mr.  Semple.    At  first  they  observed 
only  a  very  small  band,  but  when  they  had  pro- 
ceeded about  a  mile  and  a  half,  they  observed  that 
there  was  a  very  large  party.    We  shall  distinctly 
prove  to  you,  gentlemen,  that  this  party  was  head- 
ed by  Cuthbert  Grant,  who  is  charged  in  the  in- 
dictment to  have  actually  perpetrated  the  murder 
by  shooting  governor  Semple.    Whatever,  gentle- 
men, may  have  been  the  deficiency  of  evidence 
relative  to  other  persons,    we  shall  most  incontro- 
vertibly  prove,  not  only  that  Grant  was  there,  but 
that  he  actually  headed  the  party.    We  shall  also 
go  farther,  and  shew  by  his  own  confessions,  or 
declarations,  the  part  which  he  took  on  the  19th 
June.    As  to  Louis  Periault,  or  Louis  Morain, 
the  other  principal,  who  has  not  been  tried,  we 
do  not  propose  to  offer  aiiy  evidence  to  his  con- 
duct, because  it  is  unnecessary.    If  we  prove  to 
you  that  there  is  one  murderer,  and  that  the  de- 
fendants were  accessary  to  the  felony  and  murder 
committed,  it  is  the  same  as  if  we  proved  the  par- 
ticular share  of  each  participator  in  the  melancho- 
ly affray.    There  was  an  examination  of  the  per- 
son named  Perrault  or  Morain  taken  by  a  magis- 
trate, but  as  he  is  not  here  to  prove  it,  of  cour&e 
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it  will  not  be  put  In  evidence.  Having  dismissed 
from  your  consideration  a  circumstance  that  might 
have  embarassed  you>  I  shall  continue  the  state- 
ment I  was  submitting  to  your  notice.-— Governor 
Semple  observing  that  the  party  of  horsemen  was 
so  numerous,  halted  the  men  who  were  with  him. 
They  were  standing  then  in  a  confused  state,  nor 
shall  I  be  able  to  prove  that  any  particular  order 
was  given  by  Mr.  Semple  for  their  conduct.  This 
very  circumstance,  I  think,  furnishes  a  strong 
presumption  that  there  could  not  exist  any  inten- 
tion on  his  part  to  attack  the  horsemen,  indeed 
he  could  hardly  be  so  mad  as  to  intend  to  attack 
a  larger  party  and  make  no  preparation.  The 
peaceable  intentions  of  Mr.  Semple  might  also  be 
gathered,  I  think,  from  the  manner  in  which  he 
went  out.  Why  not  take  every  man  and  the  can- 
non that  were  in  the  fort,  if  he  had  any  hostile 
plans  ?  whilst  they  were  standing  in  the  irregular 
and  unprepared  manner  I  have  mentioned,  the 
half-breed  party  galloped  up  towards  Mr.  Semple 
and  his  party,  then  suddenly  dividing  themselves, 
the  one  party  stretched  towards  the  river  and 
joining  the  other  division,  they  encircled  or  sur- 
rounded Mr.  Scrapie's  people  in  the  shape  of  a 
half  moon.  One  of  the  mounted  party,  a  Cana- 
dian speaking  a  little  English,  now  advanced  to 
Mr.  Scrapie's  party,  calling  out  "  what  do  you 
"  want,  what  do  you  want  ?"  To  which  Mr. 
Semple  replied  by  enquiring  what  do  you 
*«  want."  The  Canadian  replied  "  we  want  our 
fort."  On  this  part  of  the  narrative  I  would  re- 
mark, gentlemen,  that  it  may  perhaps  appear  to 
you  in  evidence  that  this  expression  referred  to  a 
fort  which  had  formerly  been  in  possession  of  the 
North  West  Company,  to  which  the  defendants 
generally  belong,  but,  gentlemen,  whatever  may 
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have  been  the  aggression  through  which  they 
were  deprived  of  that  fort,  it  can  form  no  justifi- 
pjitipn  for  the  conduct  pursued  on  the  19th  June, 
i;ior  aDy  defeace  for  the  accused.  To  this  expres- 
sion of  ^*  we  want  our  fort,"  Mr.  Seniple  rejoined, 

go  to  your  fort.' '  Boucher,  the  Canadian,  re- 
plied, in  most  opprobrious  and  insulting  language, 
{paying,  **  you  darrined  rascal,  you  have  destroyed 

our  fort.'*  Mr.  Sample,  who  was  a  man  of  su- 
perior mind,  and  of  very  refined  manners,  no 
doubt  felt  ihdignant  at  such  a  coarse  and  vulgar 
jepithet  being  applied  to  him,  incautiously  laid  hold 
pf  the  bridle  of  Bouchards  horse,  and  called,  I  be- 
Jieve,  to  some  of  his  people  to  make  him  a  prison- 
er. At  this  moment,  gentlemen,  the  first  shot 
was  fii'ed,  and  although  the  witnesses  generally 
will  not  perhaps  say  positively  from  which  party 
it  caine,  yet,  from  a  variety  of  circumstances,  I 
think  you  will  be  induced  to  believe  that  it  must 
have  come  from  the  Indians  and  Half-breeds.  By 
this  shot  a  Mr.  Holte  belonging  to  the  Semple  par- 
ty was  shot,  and  was  seen  immediately  struggHng. 
Instantaneously  a  second  shot  was  heard,  and  by 
it  governor  Semple  fell.  Boucher  had  slid  from 
his  horse  during  the  time  Mr.  Semple  had  hold  of 
the  bridle,  and  it  was  almost  at  the  moment  that 
he  did  so  that  Mr.  Semple  fell,  His  followers  ga- 
thered round  him  to  ascertain  what  injury  he  had 
received,  and  a  general  fire  from  the  mounted 
party  took  plg-ce,  by  which  all,  excepting  four,  I 
think,  were  either  killed  or  wounded.  These 
persons  most  miraculously  escaped,  and  they  will 
be  brought  before  you  as  evidences.  Their  testi- 
mony will  too  fully  establish  the  death,  to  admit 
pf  doubt  being  entertained  for  a  moment  on  that 
part  of  the  case.  The  next  ppint  for  your  o<>n si- 
deration  will  be ;  what  were  the  intentions  of  Mr, 
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Gran^.  and  his  party  in  going  to  this  settlenfieut,  or 
to  this  part  of  the  Red  River  couniry/  and  upon 
this,  gentlemen,  we  shall  exhibit  before  you  a 
very  strong  piece  of  evidence,  viz.  a  letter  ot  Mr. 
Grant's  own  writing,  dated  at  Fort  Qui  Appelle, 
in  which,  1  think,  you  will  find  the  object  so  une- 
quivocally avowed  that  you  can  scarcely  hesitate 
io  declaring  that  malice  aforethought  did  exist  in 
liis  mind.  In  considering  this  case,  it  will  be  ab- 
solutely necessary  that  you  correctly  ascertain 
whether  it  is  one  of  manslaughter  or  murder,  be- 
cai'.st,  if  you  find  it  .  to  be  manslaughter  in  the 
principals,  there  can  be  no  accessary  before  the 
fact,  although  there  may  be  after.  Maiislaughter 
being  an  ofience  which  the  law  considers  sudden 
and  unpremeditated,  does  not  admit  of  accessaries 
before,  but  to  every  felony,  (and  manslaughter  is 
a  felony  as  much  as  murder,)  there  may  be  acces- 
saries after  the  fact.  Having  very  briefly  stated 
the  outlines  of  the  case,  we  shall  proceed  to  call 
the  witnesses,  and  adduce  the  evidence  before 
you  in  support  of  our  charge  against  John  Sive- 
right,  as  an  accessary  be/b:  e  and  ajfe?'-  the  fact,  and 
agjinst  the  other  defendants  as  accessaries  c/ffer 
the  fact  only.  The  Court  will  tell  you  what  con- 
stitutes the  offence  in  either  case,  what  aiding 
a{]d  assisting  will  make  an  accessary  before,  as 
Vv^ell  as  what  receiving  and  relieving,  an  accessary 
after,  the  fact.  And  after  hearing  the  testimony, 
assisted  by  their  directions,  you-  will  weigh,  as  in 
any  other  case,  the  evidence  that  has  been  produc- 
ed on  the  one  side  and  upon  the  other,  and  ren- 
der a  verdict  agreeable  to  the  dictates  of  your  con- 
sciences, and  there  can  be  no  doubt  of  its  coinci- 
dence with  the  strictest  justice.  • 

MP.  Sherwood, — -Before  we  begin  to  examine 
evidence  there  are  some  difficulties  that  I  should 
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like  to  have  settled,  and  first,  can  evidence  against 
absent  principals  be  made  to  bear  against  accessa- 
ries  ?  and  also,  how  does  Mr.  Attorney  General 
propose  to  apply  the  evidence  to  the  accessaries, 
in  relation  to  the  several  principals.  The  indict- 
ment charges  four  principals,  and  the  d*.  fendants 
as  accessaries.  Two  of  these  principals  have  been 
tried  and  acquitted,  these  gentlemen  may  there- 
fore be  considered  as  half  acquitted  already.  It 
is  a  rule  of  hw  that,  when  one  principal  is 
convicted,  the  Crown  may  put  the  accessaries 
upon  trial  ;  but  here  those  they  have  put  upon 
their  trial  are  acquitted,  and  tlie  Attorney 
General  appears,  in  his  opening  speech,  to  take 
no  notice  of  that  circumstance,  or  although 
he  did  advert  to  it,  he  did  not  state  that  it  would 
make  any  difference  in  his  mode  of  producing  the 
evidence— except  the  bare  mention  of  the  cucum- 
stance,  that  Brown  and  Boucher  had  been  acquit- 
ted, he  did  not  even  by  a  side-wind  touch  upon 
the  subject.  The  Attorney  General  proposes  to 
go  into  evidence  as  to  the  conduct  of  absent  prin- 
cipa's,  and  then  make  it  evidence  against  the  de- 
fendants, who  are  charged  as  accessaries. — -Beibre 
he  is  allowed  to  do  so,  I  think,  it  is  incumbent 
upon  him  to  produce  some  legal  authority  for  his 
course,  because  it  is  one  that  appears  to  me  to  be 
completely  novel,  and  as  extraordniary  as  novel. 

Mr.  Justice  Camjjbell. — You  should  have  thought 
of  this  difficulty  before  you  insisted  upon  being 
put  upon  your  trial  ;  it  has  been  your  own  act  to 
bring  it  on,  and  you  can  not  restrain  the  Crowa 
from  shewing  that  the  murder  has  been  commit* 
ted.  It  must  enquire  into,  and  establish  the  guilt 
of  the  principals,  as  much  as  if  they  were  on  trial. 

iVIf\  Sherwood, — I  would  remark,  my  Lord, 
that  we  are  left  without  any  rule  upon  the  sub- 
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Ject.  From  my  Lord  Hale  down  to  Chitty,  we 
have  no  authority  upon  the  point  that  I  know  of. 
I  do  not  positively  say  there  is  no  authority,  but 
there  is  no  apphcation  of  it,  and  therefore  it  would 
be  merel^'^  speculative  to  give  an  opinion  on  the 
subject.  In  the  absence  of  authority,  or  of  the 
production  of  it,  J  apply  to  the  Court  for  informa- 
tion  whether  Mr,  Attorney  General  can,  against 
the  present  defendants,  adduce  as  evidence  the 
conduct  of  absent  principals.  I  think  he  can  not. 
If  he  can,  I  should  like  to  tnow  under  what  rule 
it  is. 

Attorney  General— I  confess,  my  Lords,  I  can- 
not see  what  the  learned  gentleman  means.  He 
has  insisted  upon  going  to  trial  before  the  princi- 
pals are  tried,  and  before  they  are  attaint.  Did 
the  Crown  possess,  and  had  it  exercised,  the  pow- 
er of  compelling  these  persons  to  take  their  trial, 
the  learned  gentleman  might  be  warranted  in  call- 
ing upon  us  to  shew  the  rule  by  which  we  justified 
the  application  of  evidence,  but  in  availing  him- 
self  of  the  right  which  the  law  gives  to  the  accus- 
ed of  compeiiing  the  Crown  to  put  accessaries  on 
trial,  in  the  absence,  and  before  the  conviction  or 
attaint,  of  any  of  the  principals,  they  have  made 
the  rule  for  themselves,  and  must  take  it  with  all 
its  inconveniences.  If,  my  Lords,  it  is  permitted 
to  persons  accused  as  accessaries  to  compel  the 
Crown  to  put  them  on  their  trials,  I  would  ask, 
how  can  it  be  possible  to  convict  them  unless  evi- 
dence is  admitted  of  the  guilt  of  the  principals  ? 
To  attend  to  this  doctrine  of  the  learned  gentle- 
man would  be  to  say,  that  in  gran  ting  the  applica- 
tion of  these  defendants  to  be  put  upon  their  trial, 
your  Lordships  directed  their  acquittal.  Our  evi* 
deuce  will  be  first  to  the  guilt  of  thosQ  who  are 
charged  as  principals,  and  having  established  that, 
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we  shall  add  to  it  all  the  testimony  we  possess  to 
substantiate  the  accusation  against  the  accessaries. 
If  there  is  any  hardship  in  the  course,  it  is  a  hard- 
ship of  the  defendants*  own  seeking  ;  they  insisted 
upon  their  trial,  and  compelled  tht^  Crown  to  ar- 
raign them. 

The  Court  intimated  its  approbation  of  Mr^  Jt-^ 
torney  GeneraVs  observations,  and  directed  the  trial 
to  proceed,  remarking  to  Mr.  Sherwood  that 
when  he  thought  the  rules  of  evidence  infringed 
on,  he  could  apply  to  the  Court.  Mr.  Sherwood^ 
assenting  to  the  direction  of  the  Court,  demanded 
that  the  witnesses  on  the  part  of  the  Crown  might 
be  ordered  to  withdraw,  and  remain  out  of  Court 
till  called  for. — The  witnesses  upon  both  sides 
'  were  called  over  and  went  out  of  Court. 

MICHAEL  HEDEN  sworn,  ejcamined  by  tiw 
Attorney  General. 

Heden. — I  was  living,  in  the  year  1815,  and 
during  the  summer  of  that  year,  at  a  place  called 
lied  River,  in  the  Indian  territory.  I  was  there 
in  the  month  of  June  in  the  capacity  of  a  servant 
in  the  settlement.  I  was  a  blacksmith.  We  were 
compelled,  I  think  it  was  on  the  23d  of  that 
month,  to  leave  it  by  the  party  who  attacked  us 
on  the  19th.*  VVe  were  warned,  both  by  the  hunt- 
ers and  free  Canadians,  that  we  were  to  be  turn^ 
ed  out  of  Red  River  ;  both  the  Indians  and  free- 
men told  us  we  were  to  be  attacked.  On  the 
evening  of  the  19th  of  June,  perhaps  about  six 
or  seven  o'clock,  as  we  had  for  some  time  before 
kept  a  watch  at  the  fort,  the  man  on  watch  gave 
notice  that  a  party  of  armed  men  were  going  to- 
wards the  settlement.  Governor  Semple  wag 
alarmed,  and  took  a  spy-glass,  and  went  to  look. 
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accompanied  by  Capt.  Rogers.    He  soon  came 
down  again,  (I  did  not  go  with  him  to  look,)  and 
said  the  half-breeds  belonging  to  the  North  West 
Company  were  coming.    He  told  about  twenty 
men  to  take  ^eir  arms  and  follow  him  to  see 
what  those  fellows  were  about.   There  were  about 
forty  servants,  men,  women,  and  children,  in  the 
fort  at  the  time.    Perhaps  about  thirty  or  forty 
men,  now  I  recollect,  but  1  am  not  sore.    I  think 
about  twenty  eight  men  went  out  with  him.  I 
do  not  know  how  many  were  left,  but  there  were, 
I  should  think,  more  than  ten  left.    There  were 
three  or  four  pieces  of  cannon  at  the  fort.  Going 
on,  at  a  little  distance  from  the  fort,  we  met  some 
women   and   children   running,    clasping  their 
hands,  and  crying  ;  they  said  the  half-breeds  were 
coming,  and  the  North  West,  with  carts  and  can- 
non.   Going  on  a  little  farther,  we  met  more  of 
the  settlers,  men,  women,  and  children,  who  said 
the  same.    Mr.  Semple  did  not  ask  them  to  go 
with  him,  but  told  them  to  go  to  the  fort.  When 
Mr.  Semple  heard  that  the  half-breeds  had  can- 
non with  them,  he  sent  Mr.  Bourke  to  the  fort^ 
to  get  one  of  the  pieces  of  ordnance,  and  Mr. 
Bourke  went,  but  did  not  return  with  it  that  I 
saw.    I  saw  only  tW'O  or  three  horsemen  at  first 
from  the  fort,  but  at  about  two  miles  distance  I 
saw  inOiC,  and  then  they  gallopped  up  to  us,  and 
surrounded  us  m  thq  shape  of  a  half  moon,  they 
were  in  a  body  and  armed.    1  only  knew  Grant 
and  Brown;  they  weie  painted,   but  I  do  not 
know  if  drfiercntly  to  going  to  war.    I  do  not 
know  if  they  paint  in  different  ways.    They  form- 
ed the  half  moon,  and  remained  firm  till  governor 
Semple  was  challenged  by  Boucher.    W  hen  they 
had  surrounded  us,  Boucher  came  from  his  party, 
and  waved  his  hand,  riding  up  to  us  at  the  same 
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time;  and  called  out,  **\vliat  do  you  want,  what 

do  you  want  Mr.  Semple  said  **  what  do  you 
"  want/'  Boucher  answered^  "  we  want  our  fort,'* 
governor  Semple  told  him,  **  well  go  to  your  fort 
when  Boucher  immediately  said,  No,  you  damn- 
"ed  scoundrel,  you  have  destroyed  our  fort." 
Mr.  Semple  said,  "you  rascal  do  you  tell  me  so*'* 

Attorney  General, -^Wlmt  did  you  understand 
by  we  want  our  fort  ? 

Hede?i. — I  do  not  exactly  know,  but  as  far  as  I 
can  understandj  it  was  Fort  Gibraltar  that  he 
meant,  which  was  about  a  mile  above,  at  the 
Forks.  The  Governor  caught  hold  of  the  reins 
of  his  bridle,  and  called  out  to  some  of  the  people 
to  make  him  a  prisoner.  When  Boucher  heard 
that,  he  slid  from  his  horse  on  the  other  side.  As 
soon  as  Boucher  had  done  so,  Mr.  HoUe  was  killed 
by  a  shot  from  the  other  party,  and  immediately 
after,  there  was  a  second  shot,  and  governor  Sem- 
ple fell ;  these  were  the  first  shots  1  heard. 

Attorney  Genera L-'-Hsid  any  thing  happened  in 
going  along  that  gave  you  to  understand  what 
Mr.  Semple's  wishes  were  about  firing  ? 

Heden, — In  going  along,  at  about  a  mile  di- 
stance from  the  fort,  Mr.  Holte  was  carrying  his 
gun  carelessly,  and  it  went  off  by  accident.  Mr. 
Semple  reproved  him,  and  told  him  that  he  ought 
not  to  carry  his  gun  in  that  careless  way,  and  that 
the  other  party  might  make  a  handle  of  it ;  for,  says 
he,  I  do  not  mean  any  firing  at  all.  When  they 
wer^oming  up  to  us,  one  Kilkenny,  belonging 
to  our  party,  said,  we  shall  be  shot.  I  see  there 
"  is  something  bad  approaching,  if  you  w^ill  give 
"  me  leave,"  (speaking  to  the  governor)  I  will 
**  take  dow^n  Cuthbert  Grant,  who  is  one  of  the 
"  heads."  Governor  Semple  was  very  angry  with 
Kilkenny  and  said,  *•  I  want  no  firing  at  all." 
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This  was  before  Boucher  challenged  the  govemorji 
None  of  our  pariy  wei  e  on  horseback.  W  e  walk- 
ed, but  did  not  hurry  ,  they  might  have  got  out 
of  our  way  if  ihey  would,  certainly,  as  they  wt  re 
on  horseback,  and  we  on  toot.  Mr.  Seffiple  was 
not  on  horseback. 

Atiorney  General — And  you  are  sure  Mr.  Holte 
and  Mr.  Semple  fell  by  shots  from  the  other 
party  ? 

He(/en,~Yes,  by  the  first  shot  Mr.  Holte  fell, 
and  then  Governor  ISemple  by  the  second,  after- 
wards the  firing  was  general,  and  nearly  ail  our 
people  were  killed.  i;ne  Michael  Kilkenny  and 
I  were  together,  and  he  said,  *' can  not  we  make 
•*  our  escape."  1  said,  **  the  Lord  have  mercy 
•*  upon  lis,  while  theie  is  life  there  is  hopes  let  us 
"  try  and  make  our  escape.**  We  accordmgly 
did,  and  outrun  the  surgeon  who  staited  with  us. 
There  w^ere  about  six  half-breeds  had  got  between 
us  and  the  river,  they  shot  at  us.  and  the  surgeon 
fell.  While  they  were  stripping  him,  Mr.  Bourke 
and  nine  or  ten  men  with  the  artilleiy  took  their 
attention,  and  ^^e  got  to  the  river  and  escaped. 
Kilkenny  by  swimming,  and  I  and  one  McKay 
m  a  eanoe.  W  hen  governor  Semple  fell,  the  peo- 
ple all  gathered  round  him,  though  he  called  out 
to  them  to  take  care  and  do  what  thty  could  for 
themselves,  and  directly  a  volley  was  fired,  and 
scarce  one  of  our  party  was  left  standing.  I  saw 
nine  or  ten  dead  bodies  next  day  at  the  fort. 

Attortiey  Genei^aL—Bov^  did  you  get  tp^the 

fbi  t  ?  i 

Heden, — After  making  my  escape,  I  got  t^the 
fort  in  the  night,  and  remamed  there.  Among 
the  dead  bodies  brought  next  day  to  the  fort,  was 
that  of  Governor  Sempie  ;  there  were  nine  or  ten 
bodies. 
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Attornet/  General — Did  you  see  whetlier  it  waa 
wounded  by  a  musket  ball  ? 

Ifeden.—lt  was  mortally  wounded  in  the  left 
breast,  but  I  could  not  distinguish  whether  by  a 
liiusket  or  not,  as  it  wa*^  all  over  spear  wounds. 

Mtorney  (iemraL — Did  you  see  Grant  after- 
wards, and  Pen'aidt  ? 

H('deih—l  saw  Cuthbert  Grant  the  next  day, 
but  I  do  not  know  Perrault.  Cirant  came  to  the 
fort,  and  took  possession  of  it,  and  ordered  us 
away.  We  wentou  the  ^«Sd  June,  in  consequence. 
We  were  to  take  away  the  private  property,  the 
public  was  to  be  left  behind,  it  was  not  to  be 
nioved.  The  fort  was  taken  possession  of  on  the 
20th  June  by  Cuthbert  Grant  and  a  party  that 
came  with  him.  Jt  was  given  up  to  him,  he  wag 
at  their  head,  and  he  received  it.  Mr.  Grant  told 
ijie  I  could  not  leave  Red  River  too  soon,  and  ou 
the  ^3J  1  went  away,  and  ail  ihe  servants  and  set- 
tlers, men,  women,  and  children,  were  ail  sent  off 
on  the  2dd. 

Attorney  General, — Do  you  know  how  many 
did  escape. 

Hedeih—l  do  not  know  the  exact  number,  but 
there  was  one  George  Sutherland,  Michael  Kil- 
kenny, Daniel  McKay,  and  my  self. 

Attorney  General,— V>o  you  kiiow  whether  Mr, 
Pritchard  escaped,  and  how  he  effected  it  ? 

Hcden,—!  know  that  Mr.  Pritchard  made  his 
escape,  but  I  could  not  account,  tor  him  ;  lean 
not  tell  how.  VVe  went  off  in  boats,  but  without 
any  guard,  though  a  guard  had  been  promised  us. 
\ye  were  sent  down  the  river  to  take  our  own 
chance  without  any  protection  at  all.  On  the 
^i<thj  at  day  light,  we  met  a  number  of  canoes 
with  Mr.  McLeod;  there  wtre  ten  canoes,  with 
ten  people  in  each«    Mr.  McLecd  enquired  wheth- 


er  Mr.  Scnnple,  and  that  rascal,  RobertsoD,  were 
there,  and  Mr.  Pritchard,  I  believe,  said  they  were 
not.  We  were  then  all  ordered  to  be  put  on  shore, 
and  our  trunks  and  things  ware  all  overhauled^ 
and  our  papers  taken  from  us.  I  do  not  know 
w^hat  was  the  reason  for  keeping  our  papers.  We 
went  on  to  Netley  Creek,  and  Mr.  McLeod  with 
lis,  and  then  we  were  overhauled  again,  and  I 
and  several  others  were  made  prisoners  Mr. 
Alexander  McKenzie  was  there,  the  emperor  as 
he  is  generally  called;  a  Mr.  Leith,  and  a  Mn 
Haldane.  Mr*  John  McDonald,  one  of  the  de- 
fendants, was  there. 

Attorney  General.— Wsls  Simon  Fraser  there  ? 

Heden,' — 1  do  not  know.  I  do  not  know  Simon 
Fraser. 

Attorney  General — Was  Doctor  McLaughlin^ 
or  Mr.  McGiliis,  there  ? 

Hcden, — Doctor  McLaughlin  was  there,  but 
not  Mr.  McGiliis. 

Attorney  General. — Was  Mr  Siveright  there  ? 

Heden>—iie  was  not  there  then.  I  saw  him 
the  next  day. 

Attorney  General.- — He  came  afterwards,  did 
he?  Did  the  others  come  with  Mr.  McLeod,  or 
arrive  afterwards  ? 

Heden.—l  am  not  sure  whether  they  came  with 
Mr.  McLeod,  as  other  canoes  did  arrive  that  day 
and  the  next.  I  saw  some  of  Cuthbert  Grant's  par- 
ty arrive  at  Netley  Creek  whilst  I  was  there.  I 
saw  a  clerk,  named  Fraser,  and  others  arrive. 
Fraser  was  one  of  those  who  was  in  the  battle  of 
the  1 9th  June. 

Attorney  General — Was  you  present  at  the  con- 
versation between  the  three  that  you  have  iden- 
tified, and  the  haH-breeds  who  arrived  from  Fort 
Douglas? 


Heden, — No,  I  was  not.  I  did  not  hear  any. 
I  do  not  know  of  any  presents  being  made  to  the 
half-breeds.  I  do  not  know  that  rum  and  tobacco 
were  served  out  to  them.  I  did  not  see  any  of 
the  clothes  that  had  been  worn  by  our  people  on 
the  19th,  on  these  half-breeds.  We  were  sent  to 
point  au  Foutre  and  kept  a  few  days,  and  then  sent 
on  to  Fort  William.  At  Point  au  Foutre  Mr. 
McLeod  asked  me  about  Mr.  Cameron,  who  had 
been  made  a  prisoner,  and  then  shortly  after  I  was 
put  in  irons,  and  sent  to  Fort  William,  and  after- 
wards  to  Montreal,  being  kept  at  Fort  William  on- 
ly a  few  days. 

Attorney  General— Is  there,  Heden,  any  other 
circumstance  connected  with  this  affair,  that  you 
remember,  relative  to  which  you  have  not  been 
examined,  but  which  you  desire  to  mention  ?  If 
there  is,  relate  it  now. 

Heden, — I  do  not  recollect  any  thing  else. 

Cross  exa7ni7ied  by  Mr,  Sherxvood, 

Mr,  Sherwood, — You  have,  I  think,  told  us  that 
you  was  in  the  service  of  the  Hudson's  Bay  Com- 
pany on  the  19th  June? 

Heden, — I  was  in  their  service. 

Mr,  Sherwood, — And  you  was  put  under  re- 
cognizance, and  taken  to  Netley  Creek,  and  thence 
sent  to  Fort  William,  and  afterwards,  to  Montreal. 

Heden,— Yes,  I  was.  1  was  sent  a  prisoner  tot 
Montreal ;  from  Fort  William,  under  a  warrant 
from  Mr.  McGillivray. 

Mr,  Skerxvood, — And  you  made  oath  to  a  long 
paper  before  Mr.  McCord,  the  magistrate  there. 

Heden — I  did  take  my  oath  before  Mr.  Mc- 
Cord.   I  made  a  deposition. 

Mr,  Sherwood. — You  read,  I  suppose  ? 

Heden. — Yes,  I  read  a  little,  but  not  much  ? 

Mr.  Sherwood. — Did  you  ever  read  your  own 


m 

deposition  in  a  book,  or  do  you  know  that  it  was 
printed  in  a  book  ? 

Hedetu — I  do  not  know  that  I  ever  read  it.  I 
heard  it  was  printed. 

Mr,  Sherwood. — How  came  it  to  be  printed? 
did  you  take  it  to  a  printer  to  get  it  published  ? 

Heden.—l  do  not  know  how  it  was  printed.  I 
did  not  take  it  to  any  printer  myself  to  have  it  pub° 
iished. 

Mr,  SherUQod.—l  suppose  you  do  not  happen 
tQ  know  how  a  magistrate  came  to  publish  in  a 
printed  book  the  King^s  evidence  ? 

H(^.dcn.—i  do  not  know  any  thing  about  it. 

Mr.  Sherwood.— Do  you  happen  to  know  that 
when  yon  met  Mr.  McLeod  and  his  party  they 
were  coining  from  Montreal  ? 

Hedeii. — I  do  not  know  that  they  came  from 
there,  (in  answer  to  a  questio7i  from  Mr  Sher^ 
wood,  Htfdcn  said,)  I  was  told  thi  y  did,  but  I  do 
not  know  that  they  came  from  there. 

Mr,  Sherwood. — Do  you  know  what  route  they 
were  going  to  take,  or  what  party  Mr.  McLeod 
joined  ? 

Heden. — I  know  nothing  about  their  route  at 
all,  nor  do  1  know  any  thiiig  about  what  party  Mr, 
McLeod  joined. 

Mr,  Sherwood  —I  think  you  said  in  your  exam- 
ination by  the  Attorney  General,  that  you  were 
iure  you  saw  Doctor  McLaughh'n,  and  Mr.  John 
McDonald  at  Netley  Creek  \  did  I  understand  you 
rlgln? 

Hcden, — Yes, I  did  say  I  saw  them  there,  and  I 
did  see  them.. 

Mf.  Sherwood, — Recollect  yourself  j  when  did 
you  see  them  ? 

HeU^n, — i  can  not  be  sure  whether  it  was  the 
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first  or  second  day,  but  I  am  sure  that  I  did  see 
iheni  both  at  Neiley  Creek. 

Mr.  6herwuod, — And  all  you  have  sworn  to  is 
as  true  as  this  ? 

Heden, — 1  have  only  sworn  to  tlie  truth  ;  all  is 
true. 

Mr,  Sherwood, —  Answer  my  question,  for  you 
perfectly  understand  it.  I  am  not  asking  you 
whether  it  is  all  true  that  you  have  been  telhng, 
but  I  ask  you  is  it  all  as  true  as  this,  that  you  saw 
Doctor  McLaughlin  and  Mr.  John  McDonald  at 
Netley  Creek,  or  Riviere  aux  Morts,  the  lirst  or 
second  day  after  your  arrival  there. 

Heden, — Yes,  that  is  true,  and  it  is'  all  as  true 
that  I  have  sworn  to. 

Mr.  Sherwood. — Can  you  swear  what  papers 
were  taken  away  from  you  ?  were  any  taken  from 
you  individually  ? 

Heden, — Tliere  were  none  taken  from  me,  but 
there  w^ere  from  some  of  our  party.  I  sa»\^  them 
being  overhauled,  and  some  were  kept,  and  some 
returned. 

Mr,  Sherwood, — And  is  that  as  true  as  that  the 
gun  and  blanket  were  stolen  from  you  which  you 
swore  to  the  other  day,  and  the  jmy  refused  to  be- 
lieve ;  was  it  as  true  as  that  ? 

Heden,' — I  will  not  answer  that  question,  except 
I  am  foiced. 

Air.  Sherxvood  —Why  not  ? 

Hcc/e/z.— Because  I  do  not  think  you  have  a 
right  to  put  it. 

Attorney  Gcneraly — I  really  should  submit,  my 
Lord,  that  the  learneil  gentkman  ought  to  coniine 
his  cross-examination  to  the  case  before  the  Court, 
i  and  not  harass  a  witness  by  questions  no  way  rele- 
vant to  this  trial 


Mr.  Sherwo6d,~lf  corrected  by  the  Conrtjj 
I  shall  of  course  bow  to  its  authority,  but  Mr.  At» 
torney  General  must  permit  me  to  conduct  my  own 
cross  examination.    I  shall  repeat  the  question. 

Heden> — I  won't  answer  that  about  the  gun 
and  blanket,  except  I  am  forced  by  the  Court. 

Court— We  shall  not  force  you  to  answer  it. 

Mr.  Sherwood. — Of  course  I  do  not  put  it  then 
You  have  spoken  of  some  persons  ariiving  at  Net 
ley  Creek  from  Fort  Douglas,  and  that  these  gen 
tlemen  appeared  glad  to  see  their  acquaintances 
and  that  they  gave  the  labouring  people  some  to 
bacco,  and  a  glass  of  rum.  Do  you  know  how 
long  that  has  been  the  crime  of  being  accessary 
to  murder  ? 

Heden.~No,  I  do  n  ot  know. 

Mr.  Sherwood. — Tell  us  again  what  passed  when 
the  people  came  from  Fort  Douglas? 

Heden. — -When  the  people  artived  ait  Netley 
Creek  from  Fort  Douglas,  there  was  a  great  shak-= 
ing  of  hands,  and  rum  and  tobacco  was  served  out. 

Mr.  Sherwood,- — Are  you  sure  it  was  to  the 
people  who  came  from  Fort  Douglas  that  this  good 
cheer  was  given  ^ 

Heden  — YeSy  I  am  sure  they  came  from  there^ 
and  had  been  in  the  battle  of  the  19th  June. 

Mr.  Sherwood.— ell,  did  you  see  any  thing  on 
the  part  of  these  gentlemen  like  assisting  or  help- 
ing to  commit  a  murder,  either  individually  or  col- 
lectively ?  look  at  them  all,  and  tell  us  if  any  of 
^hem  helped  to  commit  a  murder  ? 

Heden.— 1  did  not  see  any  of  them  helping  to 
commit  a  n-urder. 

Mr.  Sherwood. — Did  you  see  any  thing  on  the 
part  of  Mr,  Siveright  that  was  like  helping  to 
commit  a  murder? 

Heden,— 1  did  not  see  Mr.  Siveright  at  all. 
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Mr.  Shemoood. — You  spoke  in  your  examina- 
tion in  chief  of  your  being  completely  surrounded 
by  the  half-breeds  ;  was  that  the  case  ?  were  you 
entirely  surrounded,  or  was  there  an  opportunity 
for  you  to  have  got  to  the  fort,  if  you  had  Nvished 
to  have  done  so  ? 

Hedetu—l  did  not  say,  nor  intend  to  say,  they 
surrounded  us  completely  ;  they  formed  a  liaif-cir- 
cle,  and  cut  ilB  off  from  the  river,  by  getting  be- 
tween us  and  the  river,  but  there  was  still  an  open- 
ing between  us  and  the  fort. 

Mr.  Sherwood  ^^ow 9  recollect  yourself  well. 
I  ask  you,  was  not  the  first  shot  fired  from  your 
side,  or  do  you  in  fact  know  on  which  side  it  was 
fired  ? 

Heden, — There  were  two  shots  fired  before 
there  was  one  from  our  party,  by  the  Bois-Brules, 
if  you  except  Mr.  Holte's  gun,  which  went  off  some 
time  before,  and  quite  by  accident.  The  two  first 
shots  were  fired  by  the  half-breed  party,  and  by 
them  Mr.  Holte  and  Mr.  Semple  fell. 

Mr,  Sheruwod, — And  every  thing  you  have 
sworn  to  to-day  is  as  true  as  this  is,  is  it  ? 

Hede72,~lt  is  all  true,  as  far  as  1  know  ? 

Mr,  Sher^wood. — That  is  not  what  I  ask  you. 
My  question  is  this,  is  every  thing  you  have  sworn 
to  to-day  as  true  as  that  the  halt^breeds  on  the 
19th  of  June  fired  two  shots  before  your  party  fir- 
ed one  ? 

Heden, — It  is  all  true  that  I  ha\'e  said,  as  far 
as  I  know. 

Mr.  She7^wood,~l  will  have  this  question  an- 
swered ;  this  is  nothing  about  the  blanket  and  gun, 
I  wull  repeat  the  question  to  you,  and  you  shall 
answ^er  it. 

Heden, — There  were  two  sliots  coming,  as  I 
beheve,  from  the  sanie  quarter,  and  I  think  by  the 
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smoke  and  the  reports,  from  the  half-breeds,  and 
by  them  Mr.  Semple  and  Mr.  Hoite  fell,  and  there- 
fore I  say,  I  think  the  half-breeds  fired  first. 

Mr  '  Sherwood.'^Tha.t  is  very  different  from 
what  he  said  before.  I  will  therefore  again  put 
the  question  ;  have  you  never  said  that  your  par- 
ty fired  first,  to  any  body  whatever  ? 

Heden, — I  do  not  believe  I  have.  I  do  not  re- 
collect that  I  ever  did. 

Mr,  Sherwood,— Cm  not  you  recollect  whether 
you  ever  said  to  any  one  that  your  party  fired  the 
first  shot.  1  do  not  enquire  whether  they  actual- 
ly did  so,  but  have  you  never  said  that  they  did  ? 
recollect  yourself,  and  tell  the  truth. 

("Hie  witness  did  not  repli^  immediately.  J 

Attorney  General — I  should  be  extremely  sorry 
to  object  to  any  course  of  cross-examination,  ex- 
cept such  as  has  the  appearance  of  ill  treatment  or 
incivility  towards  a  witness,  and  1  can  not  refrain 
from  saying  that  I  do  not  consider  the  question^ 
put  to  this  man  by  any  means  fair,  but  on  the 
contrary  extremely  irrelevant,  and  such  as  are  cal- 
culated to  confuse  the  witness,  without  promoting 
the  ends  of  justice. 

Mr,  Skerwood,~The  doctrine  advanced  by  Mr. 
Attorney  General  amounts  to  this,  that  he  only  is 
the  propar  judge  of  suitable  questions  in  cross-ex- 
amining- a  witness,  and  that  no  more  must  be  ob- 
tained from  a  witness  than  meets  his  approbation. 
If  this  is  to  be  tolerated,  we  shall  hav  e  no  more  of 
the  truth  than  what  such  witnesses  as  this  may 
choose  to  give  us  of  their  own  act  ord,  which  may 
suit  the  views  of  some  persons,  but  is  not  satisfacv 
tory  to  us,  who  are  desirous  that  the  whole  truth 
may  appear, 

/Itt  rnty  GeneraL-^l  am  sincerely  desirous  that 
the  whole  truth  may  appear^  and  I  have  merely 
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Said  that  if  the  iiian  is  not  bothered,  I  believe  the 
whole  that  he  knows  will  be  obtained  from  hun, 
but  if,  by  a  series  of  questions  no  way  bearing  on 
the  case,  the  man  is  to  be  confused,  it  is  very  im- 
probable that  satisfactory  testimony  will  be  obtain- 
ed relative  to  the  firing ;  all  that  the  witness  has 
ever  presumed  to  say  is,  that  he  heard  two  shots 
and  then  a  general  tiring,  but  that  the  shots  were 
so  instantaneous  by  which  Mr.  Holte  and  Mr. 
Semple  fell,  and  the  general  firing  so  immediately 
followed  them,  that  he  could  only  judge  from  see- 
ing the  smoke  and  hearing  the  reports. 

Mr.  Skerwood,-^l  have  no  wish  to  delay  time, 
I  will  therefore  merely  put  the  question  to  him 
not  as  to  who  did  fire  first,  but  whether  he  ever 
said  who  fired  first.  Did  you,  when  you  returned 
from  the  battle,  say  to  any  body,  It  was  our  par- 
ty, or  governor  Semple's  party,  who  fired  first 
'  Heden,- — I  do  not  know  what  I  might  have  said 
when  I  came  out  of  the  battle,  I  was  so  confused  ; 
I  do  not  recollect  that  I  said  so,  or  any  thing  like 
it,  but  I  was  so  confused  I  do  not  know  what  I 
might  have  said. 

Mr,  Sherwood, — I  have  but  this  question  to  put 
to  yoxti  ;  Have  you  ever  to  any  body,  w^ithin  a  few^ 
months,  in  this  very  town  of  York,  said  that  your 
party  fired  first,  and  that  you  deserve-.l  what  you 
got,  for  that  you  would  have  served  them  the  same 
if  you  could  ? 

■  Heden, — I  do  not  recollect  that  I  have.  I  do 
not  think  I  have. 

Mr.  Sherxmod, — -One  more  question.  Do  you 
happen  to  know  whether  there  were  any  of  the 
Bois-brules  killed  in  this  aliair  of  the  l£)th  of 
June  ? 

Heden.— 1  do  not  know  as  a  fact  that  there 
were  any,    I  have  heard  that  there  was  one  maa 
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killed  on  the  side  of  the  Bois-brules,  but  I  do  not 
know  it  of  my  own  knowledge. 

DONALD  McCOY  sworn.    Examined  hy  the 
Solicitor  General, 

McCoy. — I  was  ordered,  in  the  spring  of  1815, 
by  Mr.  Semple,  to  go  to  Qu'Appelle.  I  went, 
and  on  my  return  I  was  taken  prisoner  by  Cuth- 
bert  Grant,  Thomas  McKay,  and  several  others, 
and  carried  back  to  the  North  West  fort  at  Qu'- 
Appelle,  and  remained  a  prisoner  there  for  three  or 
four  days.  Whilst  there,  I  heard  the  people  talk 
of  an  intended  expedition  to  Red  River.  I  par- 
ticularly heard  one  Francis  Deschamps  speak  of  it, 
besides  others  who  were  there. 

Solicitor  General — Do  you  know  Mr.  Alexan- 
der McDonell  of  Qu' Appelle  ?  i 
McCoy. — I  do,  he  was  the  head  at  Fort  Qu'Ap-1 
pelle.  ] 
Solicitor  General. — Did  you  hear  any  speech 
made  by  him,  or  know  of  any  speech  being  made 
by  him,  in  going  down,  or  at  Qu' Appelle,  to  the 
Indians  and  half-breeds,  or  by  any  body  else  ? 

McCoy.  I  did  not  hear  any,  nor  I  do  not  know 
of  any  being  made  by  Mr.  McDonell.  I  heard 
Deschamps  frequently  say  that  the  brules  collect- 
ed at  Qu' Appelle,  were  going  down  to  kill  the  set- 
tlers at  Red  River. 

Solicitor  General  — Might  it  not  be  to  disperse 
them,  that  he  said  ? 

McCoy. — 'No,  he  did  not ;  he  said  those  same 
words,  to  kill  them.  I  heard  him  frequently  say 
so.  I  was  kept  at  Fort  Qu' Appelle  three  or  four 
days,  and  then  we  marched  to  Brandon-house.  I 
met  a  good  many  persons  there,  and  amongst 
others,  Boucher  was  there,  Cfnd  we  talked  about 
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my  having  been  taken  prisoner  at  ^a'Appelie. 
I  said  we  had  plenty  more  at  the  fort  and  settle- 
ment, to  which  he  answered  they  were  soon  going> 
down,  and  would  completely  destroy  the  settle- 
ment and  the  fort  altogether. 

Mr.  Sherxvood, — I  beg  leave,  niy  Lords,  to  ask 
what  we  have  to  do  with  this  evidence  relative  to 
an  intention  of  Mr.  Boucher  or  any  other  person 
to  destroy  this  settlement.  Supposing  even  the 
intention  to  have  existed,  we  are  not  indicted  for 
the  destruction  of  the  colony  at  Red  River,  or^  if 
we  were,  this  evidence  would  not  be  admissible 
against  us,  upon  the  vital  principle  of  our  law  that 
hearsay  is  not  evidence.  Let  Mr.  Attorney  Gen- 
eral put  us  fairly  upon  our  trial  for  being  accessa- 
ries to  Cuthbert  Grant  and  Louis  Penault,  in  the 
murder  of  Robert  Semple,  and  we  are  prepared  to 
meet  it,  as  we  are  every  other  charge  he  may 
think  proper  to  bring  against  us,  but  we  are  ar- 
raigned to  answer  the  accusation  I  have  just  men- 
tioned, and  I  should  suppose  the  Attorney  Gene- 
ral would  be  obliged  to  confine  himself  to  that 
charge. 

Attorney  General — ^We  have  no  intention  of 
going  into  any  other  question  than  the  one  which 
obviously  arises  upon  the  indictment.  The  accus- 
ation against  the  prisoners  is,  that  they  were  ac- 
cessaries before  and  after  the  fact,  to  the  murder 
of  Robert  Semple  on  the  19th  June.  To  main- 
tain this  charge  it  is  indispensable  that  we  shew 
the  prior,  as  well  as  subsequent,  conduct,  not  on- 
ly of  the  accused,  but  also  of  those  who  accom- 
panied the  principals  in  this  outrage,  or  who  gave 
directions  for  carrying  it  into  efiect. 

Mr.  Livius  Sherwood, — I  submit,  my  Lords, 
that  the  Attorney  General  must  shew  that  these 
©rdcrs  were  given  by  the  persons  whom  he  charges 
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as  principals,  and  to  whom  he  alleges  in  the  in- 
dictment we  were  accessaries. 

Solicitor  General — I  presume,  my  Lords,  we  are 
entitled  to  shew  the  object  with  which  the  party 
set  out  from  Qu*  Appelle,  amongst  whom  were  the 
principals  charged  with  the  murder  committed  on 
the  19th  June.  If  not,  how  are  we  to  prove  that 
which  is  the  very  essence  of  murder,  viz.  malice 
aforethought  ;  what  though  the  orders  were  giv- 
en by  a  person  not  named  in  the  indictment,  if  we 
prove  that  they  were  accepted  by  the  parties  named 
therein,  they  made  them  their  own,  and  participate 
in  the  malice  which  dictated  them.  I  shall  ask 
the  witness  whether,  at  the  time  of  his  being  at 
Brandon-house,  he  saw  Alexander  McDonell— (//^ 
question  being  put) 

McCoy.    Yes,  1  did. 

Attorney  General — I  give  up  Boucher  entirely, 
and  shall  not,  in  conducting  this  prosecution,  agaiiv 
refer  to  him.  I  do  so,  not  because  I  consider  that 
I  am  precluded  from  referring  to  his  conduct  in 
connection  with  these  melencholy  transactions 
from  the  circumstance  of  his  having  been  acquit- 
ted of  the  murder,  but  because  I  consider  that 
there  is  nothing  important  in  his  share  in  them 
that  may  not  be,  with  equal  and  greater  facility, 
brought  home  to  the  accessaries,  by  confining  our 
investigation  to  the  conduct  of  other  persons.  Re- 
lative to  Alexander  McDonell  I  shall  pursue  the 
examination^  also  with  regard  to  Alexander  Fraser, 
though  not  named  in  the  indictment.  For,  my 
Lords,  I  would  ask  how  is  it  possible,  in  any  case 
of  murder,  to  convict  either  principals  or  accessa- 
ries, unless  permitted  to  shew  that  which,  as  Mr. 
Solicitor  General  observed,  is  the  very  essence  of 
the  crime,  the  malice  of  aforethought,  and  how  is 
this  to  be  done  if  we  are  precluded  fropi  examining 
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into,  or  giving  evidence  of  the  previous  conduct 
of  this  party.  May  we  not,  though  governed  by 
the  strictest  legal  rules,  shew,  that  in  adopting  the 
instructions  of  any  man,  though  he  be  not  named 
in  the  indictment,  the  malice  aforethought  was 
evident  ?  V/  hat  is  the  charge  against  Siveright  and 
others  ?  that  they  wilfully,  feloniously,  and  of  mal- 
ice aforethought,  not  only  commanded,  hired,  pro- 
cured,  and  counselled,  but  also  ubetted,  the  ibur 
persons  charged  as  principals.  That  may  be  done 
in  a  variety  of  ways,  and  though  it  should  have 
been  in  concert  with  persons  not  named  in  the  in- 
dictment, yet  it  would  constitute  a  fact  of  the 
same  felony,  and  if  proved  that  any  of  the  four 
were  aided  and  abetted  in  the  commission  of  the 
crime  by  any  of  the  persons  who  thus  premeditat- 
^  it,  those  who  are  charged  as  accessaries  in  this 
indictment  may  be  convicted  upon  that  proof  a- 
gainst  the  murderers  being  established. 

Mr,  L^herwood. — That  I  deny.  I  deny  that 
the  Crown  has  any  right  to  associate  us  with  per- 
mm  not  named  in  the  indictment,  and  infer  our 
guilt  from  their  conduct.  The  charge  against  us 
is  not  a  general  one,  that  with  one  general  privity 
the  offence  was  preconcerted  or  premeditated,  but 
that  we  actually  incited,  moved,  stirred  up,  the 
four  principals  named  in  the  indictment  to 
perpetrate  the  murder  of  Robert  Semple.  or  that, 
knowing  it  to  have  been  committed,  we  afterwards 
received,  harboured,  and  maintained  them. 

Solicitor  GeneraL—We  shall  prove  Cuthbert 
Grant  to  have  been  present  at  the  time  the  orders 
were  given,  and  that  he  vras  at  Brandon-house  at 
the  time  of  the  conversation  referred  to  ;  also  at 
the  time  of  Mr.  McDoneil's  speech  to  the  Indians, 
we  therefore  think—— — . 
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Mr*  Justice  Boultotu — You  had  better  contin- 
ue your  examination,  but  try  and  confine  your- 
selves to  what  bears  strictiy  and  closely  upon  the 
case. 

Solicitor  General — Did  you,  McCoy,  hear  Mr. 
McDoneil  make  a  speech  to  the  Indians,  and  what 
did  he  say  ? 

McCoy.— I  did  not  hear  any  in  particular. 
When  Mr.  McDonell  was  speaking  to  the  Indians 
I  could  not  undarstand  him,  because  he  spoke  in 
I'rench.    Afterwards  I  went  to  Fort  Douglas,  and 
found  it  was  rumoured  there  that  they  were  to  be 
attacked.    I  remained  there  till  the  19th  June, 
and  I  was  there  on  that  day.    Towards  the  even- 
ing  of  that  day,  the  man  at  the  watch-house  in 
the  fort  called  out  that  there  were  a  party  of  men 
on  horseback,  coming  dow^n  towards  the  settle- 
ment.   Governor  Semple  hearing  the  alarm,  took 
his  spy-glass,  and  with  one  or  two  of  the  gentle- 
men v/ent  into  the  watch-house,  and  saw  them 
himself.    He  came  out  and  told  about  twenty  of 
us  to  get  our  arms  and  follow  him,  which  we  did. 
When  we  got  about  a  mile  from  the  fort,  we  met 
some  womtn  nmning  and  crying  that  they  were 
making  to  the  settlement,  and  had  got  carts  w^ith 
cannon,  and  going  on  a  little  farther,  w^e  met  more 
settlers  who  told  lis  tlie  same  thing,  and  that  they 
Iiad  taken  some  prisoners.    Mr.  Semple  sent  Mr. 
Bourke  back  to  the  fort  for  a  piece  of  cannon 
that  V.  as  there,  and  to  get  as  many  men  as  Mr.  Mc- 
Donell, who  had  been  left  at  the  fort,  could  spare. 
We  did  not  wait  for  the  cannon.    Upon  coming 
near  to  the  party  on  horseback  we  saw  that  they 
intended  to  surround  us,  for  they  divided  into  two 
parties,  and  the  one  got  between  us  and  the  river, 
and  the  other  between  us  and  the  fort.  When 
the  horsemen  began  to  gallop  towards  us,  W'e  stop- 
ped, and  when  they  came  near  to  us,  they  separat- 
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ed,  and  one  party  came  across  the  road,  and  met 
the  other,  who  had  kept  by  the  river's  edge, 
and  formed  a  sort  of  half-circle  round  us,  and 
between  us  and  the  river  and  fort.  We  were 
scattered  about  and  standing  just  as  we  chose. 
Mr.  Semple,  I  think,  was  in  front  of  the  party. 
Boucher  came  over  from  his  party  to  the  govern- 
on  I  can  not  say  1  saw  him  ride  up  to  him,  but 
I  saw  him  in  conversation  with  him.  I  could  not 
hear  what  passed  between  them,  but  shortly  after, 
I  saw  the  governor  take  hold  of  the  butt  of  Bou- 
cher's gun,  and  I  immediately  heard  a  shot,  which 
came  too  near  rpe,  and  I  turned  back  and  saw 
that  Mr.  Holte  was  wounded,  and  afterwards  I  saw 
that  Mr.  Semple  had  fallen ;  there  was  another 
shot  which  I  heard  directly  after  the  first,  and  it 
was  not  till  after  the  second,  that  I  saw  Mr.  Sem- 
ple down,  but  the  two  were  close  upon  one  anoth- 
er, indeed  immediately  after  one  another.  The 
governor  told  the  men  to  take  care  of  themselves ; 
they  had  gathered  round  him  upon  seeing  that  he 
was  wounded,  and  immediately  after  there  was  a 
volley  fired,  and  I  saw  very  few  of  our  people 
standing. 

Solicitor  General. — Was  there  any  firing  after 
that  ? 

McCoij. — Yes,  there  was,  but  not  in  a  volley  ; 
there  were  a  few  guns  fired  afterwards.  One  Mi- 
chael Kilkenny,  myself,  and  He(len,  run  towards 
the  river,  and  were  followed  by  some  men,  one, 
who  was  armed  with  a  spear,  being  very  close  to 
me,  I  fired  at  him,  and  so  got  away. 

Solicitor  General, — Did  you  meet  with  Mr. 
Bourke  in  going  towards  the  river,  or  hear  any 
thing  of  him  ? 

McCoy. — 1  did  not  see  Mr.  Bourke,  but  I  heard 
that  he  was  wounded  by  a  shot.    We  got  into  an 

M 


34- 


old  batteau,  and  got  across  the  river,  and  theri 
went  to  the  fort  in  the  night.  Mr.  Pntchaidj 
who  had  been  taken  prisoner  by  the  half-breeds, 
came  to  the  fort  with  a  proposal  to  give  it  upj, 
which  was  represented  to  Mr.  McDonell,  and  by 
him  to  the  settlers  ^nd  people  who  were  there,  but 
at  fir^t  they  would  not  agree  to  give  it  up  ;  after-, 
wards  Cuthbert  Grant  and  Fraser  (Alexander  Fra- 
ser;  came  with  a  large  party,  and  it  was  given  up 
to  them,  and  we  were  all  to  go  away.  We  went 
away  on  the  524th,  I  think.  We  all  went  away 
from  Fort  Douglas,  and  were  to  try  and  get  to 
some  of  the  Hudson's  Bay  posts  at  a  dists^nce  from 
the  Red  River  cpuntry,  but  we  met  Mr,  McLeod 
and  a  large  party,  consisting  of  nine  canoes  and  a 
batteau,  Mr,  Alexander  McKenzie,  and  Doctor 
McLaughlin  were  there. 

Solicitor  General^Did:  you  se^  any  of  the  others 
there  ? 

ilfcCoy.— No,  I  (Jo  not  recollect  that  I  did. 
We  were  ordered  ^ill  on  shore  and  were  examined, 
that  isj  a  good  many  of  us  were  examinee^  and 
afterwards  we  went  to  Netley  Creek,  where  both 
parties  encamped.  Whilst  there,  some  of  the  halfr 
breeds  arrived  from  Red  River.  I  mean  some  of  the 
party  who  were  engaged  in  the  battle  of  the  19th 
June.  They  were  very  well  received.  I  did  not 
see  any  rewards  pr  present^  given  to  them.  I  did 
not  see  Cuthbert  Grant  after  the  19th.  I  do  not 
recollect  of  seeing  Morain  at  Netley  Creek,  but 
I  saw  him  afterwards  at  Point  au  Foutre,  in  com- 
pany  with  thoNe  who  had  come  from  Red  River. 

Solicitor  General— Did  you  see  any  thing  done 
by  either  of  those  gentlemen  f  the  whole  of  the  de-^ 
J'endants)  that  was  like  giving  countenance  to  per- 
sons who  had  committed  murder. 

McCoy.— l^Oy  I  can  not  say  that  I  did. 
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Cfoss  examination  conducted  hy  Mr*  Livius  Sher^ 

wood, 

Mr,  Livius  Sherwood.-^Yon  have  said  that 
when  the  half-breed  party  saw  you  they  gallopped 
tip  and  surrounded  you  ;  where  were  they  at  that 
time  ?  who  were  nearest  to  the  fort  ? 

McCoy. — We  were  nearest,  as  they  were  below 
us.  They  came  nearly  up  to  us,  and  then  divid- 
ed, and  got  behind  us,  and  formed  a  half-circle. 

Mr.  L.  Sherwood.^Did  they  get  between  you 
and  the  fort  ? 

McCoy. — -Yes,  they  were  below  us,  and  one 
party  went  before  us  to  the  river,  and  one  passed 
behind  us,  getting  between  us  and  the  fort. 

Mr.  L.  Sherwood.^Why  then  they  cut  off  your 
retreat,  if  they  got  between  you  and  the  fort. 

McCoy,- — Yes,  they  did.  We  could  not  get  to 
the  fort. 

Mr.  L.  Sherwood, — ^Might  you  not  be  mistaken 
as  to  that  ? 

Afc'Coj/.— No,  I  could  not.  I  am  sure  they 
'  surrounded  us  in  a  half  circle,  one  party  going  to 
the  edge  of  the  river,  the  other  passed  between  us 
and  the  fort,  and  then  joined  them,  and  formed  a 
sort  of  half  moon  cutting  off  our  retreat. 

The  Court  directed  Mr.  Sherwood  to  wait  whilst 
they  made  a  reference  to  Heden^s  testimony  upon 
this  point.  After  some  conversation  between  the 
judges  the  examination  was  contiinied. 

Mr*  L,  Sherwood.' — What  language  did  you  say 
Mr.  Alex.  McDonell  spoke  in  when  he  addressed 
the  Indians  ? 

McCoz/.— Mr*  McDonell  spoke  French  ;  when 
be  ma.Je  speeches  to  the  Indians^  he  always  spoke 
French  to  them. 

Mr.  L.  Sherwood. — Do  you  understand  French, 
50  as  to  tell  us  what  he  said  to  them  ? 
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McCoy, — I  do  not  understand  Frer>ch  much, 
and  can  not  tell  what  he  said  to  them.  I  do  not 
understand  French  so  as  to  speak  it. 

Mr.  L.  Sherwood.~Where  was  Mr.  McDonell 
when  he  spoke  French  to  the  Indians? 

McCoy, — He  was  amongst  them  5  standing  in 
the  middle  of  them. 

Mr,  L.  Sherwood, — Did  the  Indians  understand 
French  ? 

McCoy, — I  can  not  say  ;  they  pretty  generally 
do. 

Re-ea^amined  by  the  Solicitor  General, 

Solicitor  General, — Was  there  an  interpreter 
among  the  party  that  set  out  with  Mr.  McDonell 
from  Qu'Appelle  ? 

McCoy, — Yes,  there  were  interpreters  with  us. 
I  do  not  know  if  what  Mr.  McDonell  said  to  the 
Indians  was  interpreted.  I  can  not  say  whether 
it  was  or  not. 

Solicitor  General.  If  the  Indians  had  not  un- 
derstood what  was  said  to  them  in  French,  could 
it  have  been  translated  into  Indian  to  them  by  the 
interpreters  ? 

McCoy,  It  could  certainly,  but  I  do  not  know 
that  it  was. 

Solicitor  General.  Are  you  sure  that  the  bru- 
les  were  between  you  and  the  fort,  so  that  you 
could  not  get  to  it  without  passing  through  them. 

McCoy.  Yes  ;  they  surrounded  us  on  every 
side  ;  at  first  they  were  before  us,  and  then  they 
divided  into  two  parties,  one  going  round  by  the 
river,  and  stretching  beyond  us,  and  the  other, 
going  round  the  other  end  of  our  line,  got  between 
us  and  the  fort,  and  so  cut  off  our  retreat  that  we 
could  not  get  to  it  without  passing  tiirough  them. 
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Solicitor  General.^  Then  the  wing  extended  so 
far  as  completely  to  cut  off  your  I'fetreat  or  passage 
to  the  fort. 

McCoy.  Yes,  it  did.  There  was  no  passage 
to  it  but  by  passing  through  the  brules,  I  am 
sure  there  was  not. 

;  JOHN  P.  BOURKE,  sworn,  examined  hy  the 
Attorney  General. 

Mr,  Bourke.  I  was  at  the  Red  River  settle- 
;  ment  in  1816,  and  in  the  capacity  of  store -keeper 
;  to  the  colony  established  by  the  Earl  of  Selkirk. 
I  was  there  on  the  19th  June,  and  at  about  five 
or  six  o'clock,  the  persons  on  watch  called  out 
that  the  half-breeds  were  in  sight,  and  were  mak-- 
ing  towards  the  settlement.  I  went  and  looked 
myself,  and  saw  a  party  on  horseback  going  to- 
wards the  settlement.  Governor  Semple  and  a 
number  of  others  went  out  to  see  what  they  were 
about,  or  what  they  wanted.  We  had  for  some 
time  been  obliged  to  keep  a  watch,  because  we 
expected  io  be  attacked  ;  we  had  information  that 
a  large  armed  force  were  collecting  at  the  North 
West  fort  on  River  Qu'Appelle,  and  that  they 
were  coming  down  to  destroy  the  settlement.  In- 
deed we  heard  that  they  had  set  off*  for  that 
purpose.  Mr.  Semple  and  from  twenty  to  twenty 
five  of  us  set  out  from  the  fort.  We  had  not  goill 
far  when  we  met  a  number  of  women  running  in 
terror  towards  the  fort,  crying  that  the  half-breeds 
were  come,  and  had  carts  and  cannon.  I  believe 
they  mentioned  the  North  West  servants.  I  think 
they  said  the  half-breeds  and  North  West  people. 
We  went  on  a  little  farther,  and  then  met  more 
of  the  settlers,  crying  in  the  same  way,  saying: 
the  half-breeds  were  coming  down  upon  the  settle- 
ment with  carts  and  cannon.    Upon  hearinfj  this, 
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Mr.  Semple  directed  me  to  go  back  to  the  fort 
and  get  a  piece  of  ordnance  that  was  there,  and 
to  tell  Mr.  McDonell  to  send  as  many  men  as  he 
couid  spare  along  with  the  cannon. 

Attorney  GefieraU  How  many  men  were  there 
'  at  the  fort,  at  the  time  you  saw  the  half-breeds. 

Mr.  Bourke.  I  think  there  were  about  forty 
or  fifty,  perhaps  less,  perhaps  more.  I  believe 
that  about  as  many  were  left  behind  as  went  out 
with  Mr.  Semple,  but  I  could  not  be  sure.  Mn 
Semple  did  not  take  all  the  men  with  him  that  he 
might  have  done ;  he  told  about  twenty  to  follow 
him,  more  were  going,  but  he  hindered  them,  he 
could  have  taken  from  forty  to  fifty  able  men  had 
he  wished  to  do  so.  Vv^e  might  as  well  have  taken 
the  cannon  at  firstj  as  have  got  it  afterwards,  but 
we  did  not  take  any.  It  was  not  till  the  people 
told  us  the  half-breeds  had  cannon  that  I  was  sent 
to  get  one. 

Attorney  General  Were  you  put  into  rank,  or 
order  of  march,  or  did  you  load  your  guns  ? 

Mr.  Bourke.  No,  we  were  not,  nor  did  we 
load  our  guns. 

Attorney  General,  Your  sole  object  in  going 
out  was  to  see  who  the  party  of  horsemen  were, 
and  what  they  \vanted  ? 

^Mr.  Bourke.  That  was  all,  and  if  Mr.  Semple 
had  not  been  there,  Mr.  McDoneli  would  have  gone* 
Capt.  Rogers,  Mr.  White,  and  Mr.  Holte  went 
with  him.  There  were  no  orders  given  by  Mr* 
Semple,  or  by  any  other  person  that  I  heard,  to 
attack  then^,  nor  did  I  see  any  thing  like  an  in- 
tention to  do  so.  We  went  out  to  see  who  they 
were,  and  what  they  wanted,  and  when  we  met 
the  people  in  terror  crying  that  the  half  breeds 
w  ere  coming  with  cannon,  I  went  to  the  fort  to 
get  one,  and  I  did  not  afterwards  join  the  party. 
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After  obtaining  the  cannon,  I  was  returning,  andt 
I  saw  the  horsemen  galiop  up  towards  Mr.  Semple 
and  his  party.  Mr.  Semple  had  not  reached  the 
eud  of  the  settlement  when  they  surrounded  him. 
I  was  then  on  horseback,  and  could  command  a 
view  of  the  whole.  I  did  not  advance  farther,  for 
just  as  the  party  surrounded|  Mr.  Semple,  I  saw  a 
flash  from  a  person  who  was  mounted,  and  then 
immediately  after  a  second,  and  directly  a  gene- 
ral firing  took  place.  I  was  afraid  lest  I  should 
be  intercepted  with  the  cannon,  and  determined 
to  returii  with  it.  I  went  back  part  of  the  way 
with  it,  and  meeting  some  men  coming  from  the 
fort,  I  sent  the  cannon  back  with  the  man  who 
drove  the  cart,  and  returned  to  where  I  expected 
to  find  Mr.  Semple,  with  the  men  who  by  this  time 
had  joined  me. 

Attorney  General.  The  circle  that  you  spoke 
of  just  now,  did  it  extend  completely  to  the  river? 

Mr,  Bourke, — No,  it  did  not,  there  were 
woods  on  the  bank  of  the  river,  so  that  it  did  not 
stretch  to  the  banks. 

Attorney  General — Could  your  party  have  got 
back  to  the  fort,  if  you  had  not  been  prevented 
by  the  half-breeds. 

Mr.  Bourke. — Certainly  they  might,  if  the  half 
circle  had  stood  still,  and  not  fired  upon  them. 

Attorney  General, — But  if  the  party  of  horse- 
men were  between  you  and  the  fort,  you  could 
not  get  there,  could  you  ? 

Mr,  Sherwood.~i  object  to  Mr.  Attorney 
General  putting  leading  questions  to  this  witness. 
His  testimony  and  Heden's  upon  this  very  mate- 
rial circumstance  directly  contradict  one  another, 
and  Mr.  Attorney  General  must  not  tell  the  wit- 
ness what  Heden  has  sworn  to. 


40 


Attorney  General — I  have  no  wish  to  do  so.  I 
jtierelj  want  to  ascertain  the  fact.  What  do  you 
say  you  did  with  the  cannon  ? 

Mr.  Bourke. — I  was  afraid  that  I  should  be  in- 
tercepted with  it,  and  sent  it  back  to  the  fort,  and 
returned  with  some  men  towards  the  place  where 
I  expected  to  find  governor  Semple.  Going  along 
I  met  some  men  belonging  to  the  opposite  party 
who  called  out  to  me  in  English  to  come  on,  say- 
ing the  governor  was  there  and  wanted  me.  I, 
however,  did  not  go  up  to  them,  but  turned  back, 
and  tried  to  make  my  escape,  as  we  were  running 
away,  we  were  fired  at,  and  I  was  wounded,  and 
a  man  named  McNaughton  was  killed.  I  how- 
ever escaped  to  the  fort,  and  on  arriving  there,  or 
some  little  time  afterwards,  I  heard  that  governor 
Semple  and  all  who  were  with  him  but^fouror 
five,  had  been  murdered. 

Attorney  General— I  thought  you  said  you  was 
on  horseback. 

Mr,  Bourke, — I  had  sent  my  horse  back  to  the 
fort. 

Attorney  General — How  did  you  get  to  the 
fort,  being  on  foot  and  wounded,  and  they  on 
\  horseback? 

Air,  Boiirke, — They  were  dismounted  and  on 
foot  then  ;  they  called  out  to  me  to  give  up  my 
arms,  which  1  refused  to  do,  and  run  away,  and 
they  fired  at  me  and  wounded  me.  Duncan  Mc- 
Naughton was  killed  by  a  shot  about  the  same 
time.  I  did  not  see  Cuthbert  Grant  among  the 
half  breed  party  on  the  19th  June,  so  as  to  distin- 
guish him.  On  the  next  day  Cuthbert  Grant  and 
Eraser,  I  believe,  came  to  Fort  Douglas.  1  was 
wounded  and  up  stairs.  I  however  crawled  out 
of  bed,  and  saw  a  large  party,  about  sixteen  or 
twenty,  apparently  under  the  command  of  Grant, 
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who  insisted,  I  believe,  on  every  thing  being  giv^ 
en  up  to  them,  and  that  the  settlers  should  ail  go 
away.  I  did  not  hear  all  that  passed,  but  under- 
stood we  were  to  leave  the  settlement,  and  we  did 
leave  it  on  the  23d,  I  beheve.  As  I  understood, 
and  as  it  was  generally  understood,  we  were 
granted  our  lives  upon  condition  that  we  all  left 
the  Red  River  country,  and  gave  up  all  the  pub^ 
lie  property  and  Lord  Selkirk's  property.  Upon 
these  conditions  we  were  permitted  to  go,  and 
Cuthbert  Grant  promised  to  furnish  us  a  guard  to 
protect  us  from  other  parties  of  Bois-brules  who 
were  exp2Cted.  We  went  away  in  boats  guarded 
by  Fran9ois  Firmin  Boucher.  Cuthbert  Grant 
did  not  go*  I  do  not  know  if  Morain  did,  he 
might  perhaps,  but  I  do  not  know  him.  On  the 
second  day  after  we  left  Fort  Douglas  we  met 
some  canoes  with  a  number  of  North  ^¥est  part- 
ners and  men,  among  them  were  Mr.  Norman 
McLeod,  JSlr.  Alexander  McKenzie,  (commonly 
called  the  emperor,)  Mr.  John  McDonald,  Mr. 
McGillis,  Mr.  James  Leith,  and  a  number  of 
other  partners.  We  met  them  before  we  came  to 
Netley  Creek.  Wlien  we  met  them  they  set  up 
the  Indian  war-whoop,  and  when  we  got  close  to 
them,  they  asked  if  Mr.  Semple  was  of  the  party; 
this  was  done  in  a  very  insulting  manner,  they  en- 
quired if  that  scoundrel  Robertson  was  there,  and 
that  rascal  Fritchard.  Being  informed  that  Mr, 
Semple  was  killed,  and  of  the  melancholy  affair  of 
the  19th  June,  they  made  us  put  to  the  shore. 
Mr.  McLeod  ordered  os  to  go.  When  we  got  on 
shore  we  had  all  our  tnmks  searched,  and  after 
that  they  made  us  go  to  Netley  C'reeK.  1  his  par- 
ty was  armed.  When  wq  approached  them  they 
appeared  to  be  loading  their  guns,  they  also  had 
two  pieces  of  artillerv  which  had  been  stolen  from 
^  N 
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the  colony  the  year  before  by  the  settlers,  and  tak- 
en to  the  North  West  fort.  There  were  half- 
breeds  in  their  party,  but  not  in  ours,  but  they 
were  not  any  of  those  who  were  in  the  affray. 

Attorney  General — You  know  Cuthbert  Grant, 
did  he,  at  Fort  Douglas,  tell  you  what  his  inten- 
tions were  in  coming  down  with  this  armed  party  ? 

Mr.  Bourke—.No^  he  did  not  tell  me  his  inten- 
tion,  except  with  reference  to  Mr.  Colin  Robert- 
son, whom  Grant  said  had  he  got  hold  of,  by  God, 
he  would  have  had  him  scalped. 

Attorney  General, — Was  any  thing  taken  from 
the  people,  or  was  it  merely  a  search  that  was 
made  among  your  trunks  ? 

Mr.  Bourke. — They  took  what  they  liked,  we 
were  completely  at  their  mercy ;  they  took  a  good 
deal  of  property  from  me,  which  I  asked  for,  but 
it  was  refused. 

Attorney  General, — When  you  communicated 
the  particulars  of  the  horrid  affray  of  the  19th 
June,  and  its  melancholy  termination,  did  they 
appear  sorry  or  concerned  about  it  ^ 

Mr.  Bourhe, — No,  they  did  not  appear  at  all 
sorry,  on  the  contrary  they  all  appeared  very  well 
pleased  with  the  news. 

Attorney  General — Did  the  party  with  Mr. 
McLeod  appear  short  of  provisions  ? 

Mr.  Bourke, — No,  they  had  plenty ;  they  did 
not  express  any  surprise  at  not  meeting  provisions. 
I  never  heard  them  even  say  that  they  expected 
them,  nor  do  I  believe  that  they  did.  Netley 
Creek  is  about  fifty  or  sixty  miles  from  Fort 
Douglas.  An  encampment  was  made,  and  all  the 
settlers  kept  till  the  next  morning,  when  I  was 
arrested  ;  Mr.  Pritchard  had  been  before.  Mich- 
ael Heden,  Daniel  McCoy,  one  Coreoran,  Mr. 
Fiitchard,  and  myself,  were  made  prisoners.  I 
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j  was  not  allowed  to  speak  about  the  affair  of  the 
1  19th  June.  I  wanted  to  relate  what  I  knew  to 
Mr-  Norman  McLeod,  but  I  was  not  permitted. 
I  was  confined  by  my  wound,  so  that  I  was  una- 
ble to  go  about  the  encampment.  We  were  treat- 
ed with  every  insult  and  inhumanity.  I  was  very 
bad  from  my  wound,  but  could  get  no  medicine, 
nor  any  thing  done  for  my  sore,  and  all  my  clothes 
were  afterwards  ti^ken  fi'om  me.  A  party  of  half- 
breeds  came  from  Fort  Douglas,  and  among  them 
were  Eraser  and  others  who  were  at  the  massacre 
I  on  the  19th  June.  I  noticed  Alexander  Fraser 
\  particularly,  and  besides  him  there  were  some  of 
the  others  who  took  possession  of  Fort  Douglas  on 
the  20th,  and  whom  we  left  therp  on  the  23d, 
when  we  came  away  from  that  place  under  the 
guard  of  Boucher.  Cuthbert  Grant  did  not  come 
with  them.  Relative  to  telling  any  of  them  that 
these  people  had  been  engaged  on  the  19th,  and 
had  afterwards  taken  possession  of  Fort  Douglas 
and  sent  us  away,  I  certainly  did  not  communi- 
cate with  the  defendants,  but  they  must  have 
known  it,  for  every  body  knew  it  that  was  there, 
I  did  not  tell  either  Mr.  McKenzie,  Dr.  Mc- 
Laughlin, or  Mr.  McDonald,  three  who  came 
with  Norman  McLeod,  but  my  fellow  prisoners 
did.  I  know  Siveright,  but  he  was  not  at  Netley 
Creek,  nor  at  the  taking  of  Fort  Douglas.  After 
a  few  days,  the  settlers  pursued  their  route  to- 
wards Hudson's  Bay.  Myself  and  the  four  I  have 
mentioned  were  detained  prisoners  at  Netley 
Creek. 

Atlornei/  General. — Did  you  leave  Netley  Creek 
in  company  with  these  gentlemen  now  under  trial, 
or  those  you  have  named  ? 

Mr.  Bourke. — I  did  leave  it  in  their  company, 
and  went  a  prisoner  to  Eas  de  la  Riviere.    I  can 
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not  &ay  I  left  it  in  their  company,  but  they  left  it 
at  the  same  time  that  I  did,  and  I  saw  them  af- 
terwards at  Bas  de  la  Riviere.  I  saw  Mr.  Mcleod 
and  the  most  of  the  gentlemen  I  had  seen  before 
at  Netley  Creek,  and  I  saw  some  of  the  half-breeds 
who  had  been  at  Fort  Douglas  on  the  SOth  June. 
We  were  afterwards  taken  to  Fort  William.  Be- 
fore we  went  to  Fort  William  I  was  put  in  irons. 
Irons  were  put  on  my  hands  ;  and  all  my  clothing, 
a  case  of  instruments,  and  my  watch,  were.taken 
from  nie.  Mr.  McGillis  came  with  the  party,  and 
I  saw  him  afterwards  at  Bas  de  la  Rivitre,  and  at 
the  same  time  I  saw  there  Alexander  Fraser,  and 
two  others  who  came  from  Fort  Douglas  to  Net- 
ley  Creek,  Mr.  McGillis  was  there,  and  so  was 
Mr.  John  McDonald,  I  was  a  prisoner  during 
the  whole  of  the  time.  I  saw  Hugh  McGillis  at 
ISietley  Creek  afterwards.  I  do  not  recollect  that 
I  saw  Simon  Fraser  among  them. 

Attorneij  General— A\i\\d*  you  did  not  tell  any 
of  the  defendants  that  these  people,  who  arrived 
at  Netley  Creek  from  Fort  Douglas,  had  been  en-^ 
gaged  ia  the  affair  of  the  19th  Jane,  and  after- 
wards had  sent  you  out  of  the  Red  R-iver  country, 
yet  you  have  no  doubt  but  they  were  acquainted 
with  all  the  circumstances  ? 

Mr,  Bourke, — I  have  none  at  all,  for  it  was  the 
common  topic  of  conversation  at  ail  times  upon 
our  passage  to  Fort  William.  1  have  heard  the 
partners,  and  amongst  them  some  who  are  now  at 
the  bar,  frequently  talking  about  the  destruction 
of  the  colony  and  the  minders  of  the  19th  June. 
I  particularly  heard  Mr.  McGillis  and  Mr.  Alex- 
ander McDoneii  in  conversation  on  the  subject. 
McDonell  asked  McGillis  what  had  been  his  plan 
to  destroy  the  settlement,  to  which  McGillis  an- 
swered that  he  would  have  attacked  the  fort  at 
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it  once,  to  this  Alexander  McDonell  replied,  <*1f 
i  "  you  had,  there  would  have  been  one  half  of  you 
d  "killed/' 

e       Attorney  General-^T.ei  us  know  more  particu- 
Is    larly  about  this  conversation,  for  it  appears  to  be 
!.    very  important.    Where  did  it  occur  ? 
).       Mr.  Bourke, — It  was  whilst  we  were  on  our 
!,    way  to  Fort  William.   We  were  within  a  few  days 
,    journey  of  the  Lake  called  La  Pluie,  when  late 
1    one  night  I  was  in  my  tent,  and  heard  a  conversa- 
! !  tion  between  a  number  of  the  partners  of  the 
North  West  Company  who  were  standing  by  a  fire. 
I  did  not  hear  the  whole  of  it,  but  some  parts, 
.,    which  were  spoken  in  a  high  tone  of  voice,  1  dis- 
tinctly heard.    There  were  a  number  of  the  part- 
ners together,  but  I  can  not  say  who  they  were, 
but  Lknow  Mr.  McGillis  and  Alex.  McDonell 
P  were  two  who  were  present  at  the  time,  1  heard 

Mr.  McDonell^^  

Attorney  General — Was  it  Alexander  McDon- 
ell, w^ho  was  at  Qu'  Appelle,  that  you  are  speak- 
ing of? 

Mr,  Bourke.-^Yes,  it  is  the  same  person.  .,  I 
heard  him,  in  this  conversation,  say,  that  the 
sending  down  the  half  breeds  was  certainly  carry- 
ing things  to  extremities,  but  that  it  could  be  said 
that  our  people  had  gone  out  of  the  fort  to  attack 
the  half  breed  party,  and  by  that  means  met  their 
fate.    Mr.  McDonell  asked  Mr.  McGiliis  what 
was  the  plan  which  he  would  have  taken  to  de. 
I  stroy  the  settlement,  and  he  replied  that  his  plan 
I  v/as  to  attack  Fort  Douglas  at  once,  or  immcdiate- 
P  ly,  to  which  Mr.  McDonell  said  that  if  they  had, 
they  would  one  half  of  them  have  been  kilitd,  as 
the  fort  was  fortified.    Mr.  Mc  jrillis  then  asked 
Mr.  McDonell  what  had  been  his  plan,  to  which 
I    McDonell  answered,  he  had  proposed  to  starve 
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the  foit,  as  tliey  had  only  a  few  bags  of  pemican. 
There  was  a  good  deal  more  said,  but  that  was  all 
I  heard  about  the  affair  of  the  19th  June*  I  w^as 
taken  to  Fort  William,  where  I  was  kept  a  close 
prisoner,  in  the  most  horrid  manner,  in  a  place 
that  had  been  a  privy,  and  into  which  no  light 
was  admitted  but  what  came  through  the  crevices 
between  the  logs  of  which  the  building  was  con- 
structed. I  was  kept  in  this  place  above  twenty 
days,  and  was  then  taken  to  Montreal. 

Attorney  General. — Was  any  thing  said  by  Mr. 
McGillis  about  the  murders  which  were  commit- 
ted  on  the  19th  June. 

Mr.  Bourke. — -I  did  not  hear  any  thing. 

Cross  examination  conducted  hy  Mr.  Sherwood. 

Mr.  Sherwood. — You,  Sir,  I  believe  came  out 
to  the  Indian  country  from  Europe,  in  the  service 
of  the  Hudson's  Bay  Company? 

Mr.  Bourke.—l  came  out  under  Lord  Selkirk^s 
protection,  and  not  in  the  service  of  the  Hudson's 
Bay  Company. 

Air.  Sheru'ood.—Do  you  not  know  that  the 
Earl  of  Selkirk  is  the  principal  proprietor,  that  he 
is  at  the  head,  of  the  Hudson  Bay  Company? 

Mr.  Bourke.—No,  I  do  not ;  I  do  not  know 
any  such  thing.  ' 

Mr.  Sherwood. — -Do  you  not  know  that  he  is  a 
partner  in  the  Hudson's  Bay  Company  ? 

Mr.  Boitrke.'—No,  I  do  not.  I  never  saw  any 
writing  or  any  thing  by  which  I  am  able  to  say  that 
he  is  a  partner. 

Mr.  Sherwood,~Wel]^  Sir,  though  you  have 
never  seen  the  deed  of  partnership,  (which  I  did 
not  suspect  you  had,)  did  you  ever  hear  that  Lord 
Selkirk  was  a  partner  in  the  Hudson's  Bay  Com- 
pany, or  do  you  believe  he  is  a  partner  ? 
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Mr.  Bourke.~l  have  heard  that  Lord  Selkirk 
is  a  partner  of  the  Hudson  Bay  Company,  and  I 
have  no  reason  to  doubt  it.  I  do  believe  that  he 
is  a  partner,  but  I  do  not  know  it. 

Air,  JSherwood, — But,  though  Lord  Selkirk  is  a 
partner,  yet  i/ou  do  not  consider  yourself  in  the 
service  of  the  Hudson's  Bay  Company? 

Mr.  Bourke, — Certainly  I  do  not.  I  was  en- 
gaged by  Lord  Selkirk's  agent,  and  have  always 
considered  myself  engaged  in  his  Lordship's  ser- 
vice. » 

Mr.  S/ierwood,-^Yoa  *Sire  not  in  the  service  of 
the  Hudson's  Bay  Company  then,  you  are  sure  ? 

Mr.  Bourke. — No,  I  am  not  that  I  know  of. 
I  do  not  think  I  am. 

Mr.  Sher'wood. — You  do  not  tJiink !  Do  you 
not  know,  I  suppose  you  know  whether  you  are  in 
the  service  of  the  North  West  Company  or  not  ? 

Mr.  Bourke. — I  am  not  in  the  service  of  the 
North  West  Company,  you  may  depend  upon 
that.  I  am  in  the  service  of  the  Larl  of  Selkirk, 
and,  as  I  consider,  in  his  service  only. 

Mr.  Shei^wood. — Do  you  know  that  a  few  months 
before  the  19th  June,  the  North  W^est  Compan}- 
were  in  possession  of  a  fo.*f  ,  called  Fort  Gibraltar, 
situated  near  the  Forks  of  the  Red  River  about  a 
mile  from  Fort  Douglas  ? 

Mr.  Bourke. — Yes,  I  do.  I  know  Fort  Gib- 
raltar was  about  a  mile,  or  not  so  much,  from 
Fort  Douglas. 

Mr.  Sherwood. — Do  you  know  that  your  people 
took  possession  of  it,  and  afterwards  razed  it  to 
the  ground,  and  conveyed  the  materials  to  Fort 
Douglas  ? 

Mr.  Bom^k^.—l  know  that  it  was  taken  by  our 
people,  but  that  is  all  I  shall  say  about  it. 
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Attorney  General — I  feel  it  ray  duty,  my 
Lords,  to  oppose,  in  this  early  stage  of  the  pre- 
sent trial,  the  course  which,  by  the  question  just 
answered  by  the  witness,  the  learned  gentleman 
scenes  prepared  to  pursue.    In  the  examination  of 
the  witnesses  on  the  part  of  the  prosecution,  no- 
thing has  been  produced  but  what  there  was  an 
absolute  and  inevitable  necessity  for,  to  substan- 
tiate the  charge  brought  against  these  defendants 
by  shewing  the  intention  with  which  this  party  set 
out  from  Qu'Appelle.    Beyond  that  we  have  not 
taken  a  step,  though  wq  might  pursue  precisely 
the  same  course,  and  prove  aggression  upon  ag- 
gression.   But  I  should  not  dream  of  proving,  as 
a  defence  to  a  charge  of  murder^  that  three  or 
four  months  before  a  provocation  was .  given  suffi- 
ciently strong  as,  at  the  moment  perhaps,  to  have 
alleviated  such  a  charge  to  some  diminished  homi- 
cide,   Such  a  course  must  serve,  I  think,  to  co  n- 
vict,  by  shewing  that  malice,  which  the  law  al- 
ways contemplates  and  charges  as  existing  in  cas- 
es  of  murder,  actually  did  exist,  and  assigning  ^  a 
cause  for  its  existence.    How  can  the  destructi  on 
of  Fort  Gibraltar  justify  even  the  taking  of  Fort 
Douglas^  but  how  by  possibility  can  it  be  any  de- 
fence for  being  accessary  to  the  murder  of  twenty 
two  persons  ?  1  submit  to  your  Lordships  that  the 
learned  gentleman  ought  not  to  be  allowed  to  en* 
ter  into  an  examination  of  any  circumstances  but 
such  as  are  strictly  connected  with  the  charge 
which  the  defendants  are  called  upon  to  defend 
themselves  against. 

Mr.  Sherwood,—!  differ  with  the  learrtetl  Attor<* 
iiey  General,  and  humbly  believe  I  shall  have  the 
honour  of  being  supported  in  tlie  reasons  of  my 
difference  by  your  Lordships  because  I  am  rigidly 
following  the  course  authorised  by  the  Co  aut  on 
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dictment. The  defence  of  the  accessaries  is  pre- 
fciselj  the  same  as  that  which  we  satisfactorily  of- 
fered for  the  principals,  and  we  have  no  doubt  but 
the  result  will  be  similar.  If  they  prove  the  tak- 
ing of  Fort  Douglas,  why  may  not  1  prove  the 
Sacking  of  Fort  Gibraltar?  If  they  are  ad- 
mitted to  prove  the  capture  of  property,  why 
am  I  to  be  debarred  the  proof  that  our  pro- 
perty has  been  taken  from  us  ?  I  would  solicit 
your  Lordship's  attention  to  what  v/as  the  nature 
of  our  defence  the  other  day,  because  the  very 
same  defenofe  we  shall  present  on  this,  with  this 
difference  only,  that  our  personal  evidence  will  be 
inuch  strongei  to  our  innocence,  than  on  the  for- 
mer trial.  We  shall  offer  the  same  chain  of  cir- 
cumstantial evidence,  in  combination  with  a  mass 
of  positive  testimony,  and  it  must  be  an  extremely 
severe  construction  indeed  of  the  rules  of  evidence 
which  can  exclude  it ;  a  construction  that,  after  our 
experience  in  the  former  case,  we  are  confident 
the  Court  will  not  enforce.  I  most  respectfully 
repeat  an  observation  V/hich  I  addressed  to  the 
Court  on  a  former  argument,  viz.  that  it  is  a  case 
mi  generis^  and  ought  not  to  be  bound  by  that 
strict  construction  of  rules  Vvhich,  in  ordinary  ca- 
ses, governs  our  practice.  But,  my  Lord,  to-day 
We  stand  in  a  very  different  situation  to  that  which 
we  occupied  when  formerly  discussing  the  same 
question;  we  have  no  occasion  to  be  enquiring 
what  may  be  done,  we  may  refer  to  the  w^isdom  of 
,  your  Lordship's  decision,  and  shew  what  has  been 
f^done  under  it  in  the  iellow-case,  in  a  trial  under 
the  same  indictment :  we  have  a  precedent  to  re- 
fer to  in  the  trial  of  Brown  and  Boucher.  In  re- 
ply to  an  observation  of  Mr.  Attorney  General  as 
to  the  strictness  with  winch  he  has  confined  him- 
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self  to  the  rules  of  evidence,  I  remark  that  he  has 
introduced  mere  hearsay  testimony  against  persons 
who  are  not  indicted.  I  had  always  thought  that 
hearsay  v/as  not  evidence  in  regard  even  to  those 
v^ho  were  indicted,  but  it  is  the  first  time  1  ever 
witnessed  it  admitted  relative  to  a  third  person,  as 
evidence  against  a  prisoner ;  but,  in  your  Lord- 
ship's opinion,  it  no  doubt  was  necessary  to  the  ad- 
ministration of  substantial  justice  in  this  extraor- 
dinary case.  If  Mr.  Attorney  General  goes  back 
to  circumstances  to  shew  that  the  mains  ani- 
mus existed  previous  to  the  battle,  may  not  we  go 
back  and  shew,  from  a  combination  of  circumstan- 
ces, that  a  state  of  irritation  mutually  existed  be- 
tween the  adherents  of  these  two  great  com])anies, 
such  as  migtit  be  reasonably  expected  to  lead 
quickly  to  blows  whenever  they  met  ?  and  if  we 
establish  that  fact,  do  we  not  thereby  do  away  the 
charge  of  premeditated  malice  ?  If  we  are  not  al- 
iowed  to  do  it,  the  coming  with  guns  might  be 
considered  a  proof  of  malice  premeditated,  where-  , 
as,  if  we  are,  (as  we  shall  shew  the  necessity  there 
was  from  this  very  state  of  things  at  all  times  to 
go  armed,)  it  will  turn  out  to  be  an  accidental  ren- 
contre, very  fatal  in  its  consequences,  and  much 
to  be  regretted,  but,  nevertheless,  from  the  mutu- 
al state  of  exasperation  between  the  parties,  not 
amounting  to  murder.  It  can  not  be  too  often  en- 
quired whether,  under  the  circumstances  of  the 
country,  notwithstanding  the  lamentable  loss  of 
lives,  murder  could  be  committed,  as  well  as 
whether  the  partners  Cx  the  North  West  Compa- 
ny were  accessaries  to  its  commission.  I  should 
think  that  the  Crown  felt  doubts  upon  the  subject, 
for  to  sustain  the  simple  charge,  the  abstract  accus- 
ation of  committing  murder  at  Red  River,  and 
being  accessary,  we  have  seen  the  Attorney  Ge- 
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neral  travel  up  to  Qu'Appelle,  as  different  a  posi- 
tion as  Onondaga  is  to  Lake  Sinicoe.  We  see 
him  travelling  four  hundred  miles  from  the  place  ; 
from  there  he  goes  to  Bas  de  la  Riviere,  just  touch- 
ing at  the  scene  of  action ;  then  we  meet  him  at 
Lac  de  la  Pluie,  and  finally  at  Fort  William  and 
Montreal ;  a  journey  of  nearly  three  thousand 
miles,  which,  it> will  be  seen  by  this  birds  eye  view 
of  his  route,  he  has  found  it  necessary  to  take  to 
prove  the  very  first  ingredient  of  his  charge,  viz.  a 
premeditated  malice. 

Attorney  GeiieraL^l  have  to  beg  that  the  learn> 
ed  gentlemen,  though  his  statement  does  not  affect 
the  case  at  all,  will  state  correctly.  I  have  not 
mentioned  Lac  de  la  Pluie  during  the  trial. 

Mr.  Sherwood.-^I  beg  the  learned  gentleman's 
pardon,  but  I  have  not  yet  misstated  him.  Mr. 
McGillis  is  mentioned  as  having  come  from  Fort 
William  with  Mr.  McLeod,  and  a  conversation  is 
related  which  took  place  at  Lac  de  la  Pluie,  and, 
except  in  that  instance,  the  name  of  Mr,  McGillis 
has  not  been  introduced  by  any  witness,  either  on 
his  examination  in  chief,  or  in  his  cross-examina- 
tion. 

Attorney  General — It  is  a  matter  of  very  little 
consequence.  This  irregular  method  of  cross-ex- 
amining a  witness  must  be  opposed  some  time,  and 
it  may  as  well  be  at  the  present  moment.  As  to 
the  example  which  the  learned  gentleman  consid- 
ers I  have  set  him  in  going  from  place  to  place,  it 
is  in  no  point  of  view  similar.  I  must  take  this 
party  wherever  I  can  find  them,  I  prove  their  set- 
ting out  from  Qu'Appelle.  I  accompany  them  to 
Portage  des  Prairies  ;  shew  their  departure  for  tlie 
settlement,  and  the  melancholy  catastrophe  that 
occurred  on  the  19th  June  ;  after  that  i  endea- 
vour never  to  lose  sight  of  them,  if  tliey  are  at  Bas 
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de  la  Riviere,  I  shew  their  conduct,  if  they  arc  to 
be  met  four  hundred  miles  in  a  contrary  direction, 
I  follow  them,  and  shew  their  conduct,  and  from 
their  conduct  the  jury  will  appreciate  their  inten- 
tion. It  is  indispensable  that  this  should  be  done, 
because  it  is  only  by  their  conduct  that  thtir  in- 
tentions can  be  correctly  appreciated  ;  what  may 
be  the  consequences  of  my  doing  so  is  pot  a  point 
necessary  for  me  to  argue* 

Mr,  iSher'wood, — 1  did  not  consider  Mr.  Attor- 
ney  General  '^t  all  in  order  in  interrupting  me  in 
the  argument  I  was  addressing  to  your  Lordships. 
There  are,  I  take  it.  two  points  highly  necessary 
for  us  to  pay  attention  to  in  these  very  important 
trials.    Vie  have  to  take  care  for  the  purpose  of 
distributive  justice  to  preserve  the  strict  rule  laid 
down  the  pther  day,  and  also  that  we  carefully 
ibliow  the  entire  course  of  that  trial,  for  it  was  a 
satisfactory  and  correct  course,  and  eminently  cal- 
culated to  attain  the  ends  of  substantial  justice. 
On  that  occasion  it  was  argued  and  settled,  that, 
the  names  of  Grant  and  Perrault  appearing  on  the 
indictment  as  principals,  testimony  might  be  given 
of  their  conduct,  and  that  it  was  good  evidence 
against  Brown  and  Boucher,  the  principals  then 
under  triah    To-day  the  accessaries  are  under  tri- 
al, and  a  new  question  arose  ;  can  the  dictum  of 
these  individuals  be  taken  as  evidence  against  ac- 
cessaries ?    The  Crown  officers  said,  you  shall  not 
go  into  your  evidence  of  justification  as  the  other 
day,  because  although  there  might  be  a  justifica- 
tion for  the  principals,  it  does  not  follow  that  it  is 
one  for  the  accessaries.    But,  my  Lords,  we  con- 
tend,  and  with  confidence,  that  we  have  a  right  to 
puisue  precisely  the  same  course  to-day.    We  arc 
now  on  trial  without  a  single  principal  being  con- 
victed or  attainted,  a,nd  all  that  have  been  tried 
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have  been  acquitted,  and  they  were  acquitted  on 
this  very  ground,  that  we  shewed  satisfactorily 
that,  although  lives  were  lost,  still  there  was  no 
premeditated  malice,  and  tf  erefore  there  could  be 
no  murder.  Till  Mr.  Attorney  General  establish- 
es the  premeditated  malice,  he  establishes  no  fact, 
and  we  must  meet  his  endeavours  to  do  so,  and  re- 
fute them  if  possible.  There  can  be  no  accessaries 
before  the  fact  w^here  there  is  no  fact,  there  can  be 
no  accessaries  after  the  fact  where  there  is  no  fact, 
and  no  fact  has  Mr.  Attorney  General  yet  proved. 
To  convict  us  he  must  shew  to  this  jury  that  the 
principals  are  guilty,  though  hereafter,  on  their 
Qwn  trial,  they  may  be  acquitted,  and  we,  conse- 
quently, relievedifrom  the!;present  consequences  of 
an  erroneous  verdict.  To  shaw  this  premeditated 
malice,  Mr.  Attorney  General  has  travelled  to  Qu'- 
Appelle,  and  proved  that  this  party  set  off  armed, 
he  gets  to  Portage  des  Prairies,  and  we  hear  of  an 
•  Indian  harangue,  and  of  the  party  proceeding  on 
horseback,  and  in  this  manner  he  has  taken  his  wit- 
nesses from  place  to  place  all  over  the  Indian  coun- 
try,  and  even  to  Montreal ;  after  this,  shall  we 
not,  my  Lords,  be  permitted  to  shew  that  this,  in- 
stead  of  indicating  mahce,  was  exercising  the  du- 
ty of  self-protection  ?  Shall  not  we  be  permitted 
to  disprove  this  pretended  harangue,  or  to  shew 
that  any  regrets,  contained  in  casual  observations 
made  to  Indians,  were  occasioned  by  the  depreda- 
tions daily  committed  on  our  property  preventing 
our  treating  them  as  we  had  been  accustomed  to 
do  ?  Shall  we  not  be  permitted  to  shew  that  our 
going  on  horseback  was  one  of  the  inconveniences 
which  the  conduct  pursued  towards  us  compelled 
us  to  suffer?  Yes,  my  Lords,  if  Mr.  Attorney 
General  travels,  so  must  we,  for  we  have  just  as 
good  a  right. 
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Aitorney  General  — Ivly  Lords,  I  stand  here  the 
advocate  of  propriety,  and  humbly  represent  to 
your  Lordships  the  extreme  irregularity  of  the 
course  pursued  by  the  learned  gentleman,  not  on- 
ly in  his  examination  of  the  witnesses,  but  in  the 
observations  which  he  submits  to  the  Court.  The 
learned  gentleman  says,  1  have  travelled  four  hund- 
red miles  from  the  scene  of  action.  I  have  so, 
but  it  is  absohitely  necessary  that  I  should  do  so, 
or  how  am  I  able  to  prove  the  intention  of  the  per- 
sons accused  ?  If,  instead  of  four  hundred,  it  had 
been  a  thousand,  miles  that  they  had  gone,  I  must 
have  followed  them.  The  course,  my  Lords,  that 
I  have  adopted  1  consider  to  be  obviously  the  cor- 
rect  course.  I  traced  this  party  to  Fort  Douglas, 
and  i  never  have  left  them  for  one  moment ; 
wherever  I  may  have  journeyed,  it  has  been  so  as 
not  to  lose  sight  of  the  accused,  and  it  is  a  mat- 
ter of  no  consequence  whither  1  am  obliged  to 
trace  them,  though  even  across  the  Rocky  Moun- 
tains. Respecting  the  licence  which  your  Lord- 
ships allowed  on  the  former  trial,  I  bowed,  as  it  is 
my  duty  to  do  on  every  occasion,  to  the  wisdom 
and  authority  of  the  Court,  but  I  do  trust  that  the 
extent  to  which  that  privilege  was  carried  by  the 
learned  gentleman  who  conducted  the  former  de- 
fence, and  the  aianner  in  which  it  wasused,  will  have 
satisfied  your  Lordships  that  the  ends  of  public  jus- 
tice are  not  to  be  promoted  by  admitting  a  repeti- 
tion of  it.  I  can  not  see  what  justification — ju3ti^ 
fication  it  can  not  be — or  wliat  defence  can  it  be, 
that  aggressions  have  marked  the  conduct  of  both 
parties.  So  far  from  being  any  defence,  T  consid- 
er tluit  the  very  circumstances  ])roduced  for  that 
purpose  establish  the  charge  by  shewing  the  mal- 
ice which  the  law  considers  the  criterion  of  mur- 
der.   I  trust  we  shall  not  be  exposed  to  the  incon* 
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venienr.es  which  invariably  attend  any  deviation 
from  the  strict  rules  of  law,  as  in  the  act  giving 
us  power  or  jurisdiction  over  offences  comniitted 
in  the  Indian  territories  it  is  declared,  that  they 
shall  be  tried  in  the  same  way,  as  well  as  be  con- 
sidered offences  of  the  same  nature,  as  if  they  had 
been  committed  v^^ithin  the  province  exercising 
the  jurisdiction  ;  and  moreover,  as  the  offence  now 
under  trial  has,  by  the  grand  jury,  been  found  to 
have  been  committed  at  York  in  the  Home  Di- 
strict, I  do  hope  the  ordinary  and  established  rules 
for  trying  such  offence  will  be  adhered  to,  or  if 
attempted  to  be  exceeded,  your  Lordships  will  en- 
force their  observance. 

Mr.  Sherwood, — -My  Lords,  I  can  not  refrain 
from  expressing  my  astonishment  at  this  attempt 
of  the  learned  gentleman  to  overturn  the  salutary 
and  excellent  decision  given  by  your  Lordships  at 
the  commencement  of  these  proceedings  ;  a  de- 
cision acted  upon  with  such  singular  propriety, 
and  so  perfectly  conducive  to  the  real  and  sub- 
stantial purpose  of  impartial  justice  between  the 
C'rown  and  the  accused.  It  is  ti  ue  my  Lords  it 
was  as  judges  of  assize  that  the  decision  was  giv- 
en, and  as  judges  of  assize  that  your  Lordships 
presided  over  the  trial  which  was  regulated  by 
that  decision.  But,  my  Lords,  though  a  trial  at 
the  assizes,  it  was  conducted  with  all  the  dignity 
of  a  trial  i^t  bar.  Nothing  could  be  more  grave 
than  the  deliberations  which  took  place,  nothing 
more  solemn  than  the  decision  which  your  Lord- 
ships wisdom  gave  upon  the  arguments  we  sever- 
ally had  the  honour  of  submitting  to  the  Court  in 
support  of  our  opposing  opinions,  and  not  only 
was  that  decision  grave  and  solemn,  but  it  w^as  a 
decision  perfectly  equitable,  and  also  perfectly  sa- 
tisfactory to  the  public,  who  have  a  lively  interest 
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in  the  result  of  all  decisions  made  in  the  course  of 
these  trials.  Your  decision,  my  Lords,  was  found- 
ed upon  rules  of  law  laid  down  by  the  uiost  emin- 
ent judges  that  ever  adorned  and  dignified  the  ad- 
ministration of  justice.  Upon  the  prmciples  of 
the  great  Lord  Haie,  upon  the  principles  of  the 
great  Sir  WilHam  Blackstone,  a  course  was  adopt- 
ed  the  other  day,  upon  that  excellent,  sound,  and 
wholesome,  decision,  as  satisfactory  as  the  decision 
itself,  and  it  was  a  course  that,  like  the  decision, 
was  perfectly  satisfactory  to  the  public.  Ibe  de- 
cision and  course  were  substantially  righl;,  because 
they  admitted  that  which  the  justice  of  the  case  re- 
quired, viz.  every  combination  of  circumstances 
that  could  throw  any  light  upon  the  transactions 
which  produced  the  state  of  exasperation  which  was 
incontestably  proved  to  have  existed  in  that  coun- 
try ;  the  utmost  latitude  was  admitted  on  both 
sides,  and  very  properly  admitted.  It  was  a  case 
completely  sui  generis^  such  a  case  as  the  wisest 
on  the  bench  never  witnessed,  such  a  case  as  never 
was  considered  by  any  Court  The  decision  to 
admit  every  thing  to  be  shewn,  was  a  wise  deci- 
sion, because  it  was  a  decision  consonant  to  the 
ends  of  strict,  impartial,  and  substantial  justice, 
it  is  a  decision  that  has  established  a  precedent 
upon  which  v\^e  may  safely  rely,  a  precedent  which 
ought  to  be  most  .strictly  followed.  It  was  a  salu- 
tary principle  of  action,  ( and  salutary  it  certainly 
was,)  in  the  case  of  the  principals  on  this  indict- 
ment, why  should  it  be  narrowed  in  a  case  ivhere, 
from  the  very  peculiar  situation  of  those  interest- 
ed in  the  application  of  the  rule,  it  ought  rather  to 
be  extended  ?  Why,  I  would  ask,  is  a  rule  so  re-* 
cently  established  in  the  case  of  the  principals,  ta 
be  set  aside  upon  the  trial  of  the  accessaries  ?  It 
is  impossible  to  assign  any  reason  that  will  satisfy. 
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and  i  am  persuaded  that  you  m  ill  not,  until  that 
is  done,  vary  from  so  equitable  a  decision  as  the 
one  which  your  wisdom  dictated  on  the  recent  tri- 
al. But,  if  donbt  existed  whether  a  rule  made 
for  the  trial  of  principals  ought  to  extend  to  the 
accessaries  upon  the  strict  principles  of  law,  yet 
there  is  one  rule  so  general,  and  so  congenial  to 
the  spirit  of  British  law^  that  I  think,  under  it, 
your  Lordships  will  not  hesitate  a  moment ;  it  is 
the  principle  that  every  thing  that  can,  without 
violation  of  a  known  and  fi^ed  rule  of  law,  shall 
be  conceded  in  juvor em  vitcey  and,  my  Lords,  upon 
that  principle  alone,  I  would  stand  without  fear^ 
Confident  that  your  Lordships  would  not  overturn 
a  rule,  where  accessaries  are  under  trial,  which 
yourselves  established  when  the  principals  were 
before  you; 

Solicitor  General-— '\  fear,  my  Lords,  unless 
your  Lordships  take  a  different  view  of  the  subject 
to  that  which  the  learned  gentleman  has  adopted, 
Ive  shall  find  ourselves  altogether  in  a  very  awk- 
ward dilemma.  The  learned  gentleman  is  not,  I 
think,  entitled  to  receive  from  your  Lordships 
the  indulgence  extended  to  him  the  other  day,  be-^ 
cause  he  completely  failed  in  proving  that  which 
he  said  he  would  prove,  namely,  a  continued,  un^ 
abated,  state  of  exasperation  of  mind,  that  never^ 
from  the  continuity  of  aggression  had  been  allow- 
ed to  cool,  or  had  had  time  to  subside.  It  was^ 
upon  this  statement,  and  I  conceive  upon  this 
strong  statement  only,  that  your  Lordships,  after 
very  considerable  hesitation,  admitted  the  course 
to  be  pursued  which  w^as  contended  for  by  the 
prisoner's  counsel ;  but,  my  Lords,  after  com- 
pletely failing  to  prove,  from  the  proclamation  of 
Mr.  McDonell  to  the  iOth  June,  an  uninterrupt« 
td  state  of  passion,  diininishing  the  honiicide  to 

P 


58 


manslaughter,  if  not  justifying  it,  the  learned  gen- 
tleman ought  not,  I  think,  a  second  time,  to  be 
allowed  to  go  into  the  course  of  examination  and 
defence  permitted  on  that  occasion.  The  reason 
it  is  wished  for,  I  think  but  too  evident.  It  is 
obvious,  I  think,  that  it  is  not  the  object  of  the 
party  to  prove  a  state  of  actual  irritation,  such  as 
legal  rules  admit  in  extenuation  of  the  crime 
which  is  obliged  to  be  charged  as  murder,  but  it 
is,  by  going  into  a  lengthened  statement  of  diffi- 
culties which  have  occurred  between  these  two 
companies,  to  blacken  the  conduct  and  character 
of  the  opposite  party  ;  as  such  testimony  can  a- 
mount  to  no  defence  on  a  charge  of  murder  we  do 
think,  my  Lords,  it  ought  not  to  be  allowed  to 
be  produced. 

Mr.  Sherwood, — Our  object  was  then,  (and, 
with  great  deference  to  Mr.  Solicitor  General,  I 
think  I  may  be  allowed  to  say  I  understand  what 
it  was  quite  as  fully  as  he  possibly  can  do,)  as  it  is 
now,  to  shew  first,  provocation  exciting  a  degree 
of  irritation,  and  secondly,  repeated  and  uninter- 
rupted aggressions,  continuing  that  irritation,  from 
that  first  provocation,  up  to  the  unfortunate  19th 
June.  My  object  was  to  shew  these  two  particu- 
lars, and  tor  what  ?  to  obtain  the  acquittal  of  the 
prisoners,  by  satisfying  the  minds  of  the  respecta- 
ble jury  who  tried  them,  that  they  were  innocent 
of  the  crime  of  which  they  were  accused.  I  was 
permitted  by  your  Lordships  to  proceed  with  the 
evidence  I  humbly  contended  the  substantial  jus- 
tice of  the  case  demanded,  and  we  had  the  satis- 
faction of  seeing  the  trial  eventuate  in  the  acquit- 
tal of  two  of  the  principals  on  this  indictment. 
M  he  very  same  objects  I  have  in  view,  now  that 
tiie  accessaries  are  upon  trial,  and  the  very  same 
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f  ourse  I  propose  to  pursue,  because  I  am  confi- 
dent I  shall  attain  the  same  aid. 

Attomey  General — I  do  not,  my  Lords,  intend 
to  offer  any  additional  reasons  to  induce  an  acqui- 
escence in  what  appears  to  me  the  only  legal  mode 
of  conducting  this  trial  In  making  use  of  that 
expression,  I  beg  I  may  be  understood  as  intimat- 
ing my  humble  opinion,  with  the  greatest  defer- 
ence to  your  Lordships  wisdom,  by  which  at  all 
times  I  desire  to  be  governed,  but  having  on  a 
former  occasion  so  fully  developed  my  ideas  upon 
the  question,  I  should  consider  I  was  unnecessari- 
ly  protracting  the  discussion,  were  I  to  offer  again 
the  same,  or  even  additional,  arguments.  The 
question  is  submitted  to  your  Lordships  decision, 
and  by  that  we  must  be  regulated. 

Mr,  Justice  Botdton,— our  question,  Mr.  Sher- 
wood, I  think  can  not  be  put,  for  no  answer  that 
is  given  to  it  can  be  made  evidence.  It  is  calcu- 
i  lated  only  to  shew  that  malice  did  exist,  and  was 
cherished,  and  certainly  does  not,  according  to 
my  idea,  come  within  the  limits  of  fair  evidence. 

ChieJ'  Justice, — The  object  of  the  prisoner's 
counsel  can  not,  I  think,  for  a  moment  be  con- 
cealed or  misapprehended,  for  it  is  a  very  plain 
!|  one,  and  a  very  important  one  for  them  to  esta- 
blish, if  they  have  evidence  to  do  so.  They  say 
they  have  the  evidence,  but  the  question  is  then, 
can  the  evidence  be -legally  admitted.    Their  ob- 

tject  is  to  shew  that,  what  in  ordinary  cases  would 
manifest  a  felonious  intent,  does  not  do  so  in  this. 
That  is  undoubtedly  the  real  object ;  it  is  obvious- 
ly so.  To  establish  this  point  they  go  back  to  a 
certain  period  of  time,  and  tracing  from  thence 
aggression  upon  aggression,  upon  the  one  side  and 
upon  the  other,  they  endeavour  to  establish  the 
necessity  of  sending  an  arnned  force  to  guard  their 


m 


provisions  when  under  tran^ortation.  In  that 
point  of  view,  I  did  think  it  proper  to  allow  them 
to  shew  that  this  necessity  did  exist,  and  1  am 
not  prepared  to  say  that  we  went  too  far  in  per^^ 
mitting  it.  Whether  the  indulgence  thus  given 
was  not  carried  beyond  the  limits  that  were  in- 
tended, may  also  be  questioned.  They  contend 
that  they  have  a  right  to  shew  the  innocence  of 
the  remainder  in  the  same  way  they  did  that  of 
the  others.  But  it  is  necessary  to  observe  that 
the  case  here  is  a  case  of  accessaries  ;  a  case 
not  exactly,  as  the  counsel  for  the  prisoners  con- 
tend, the  same  as  the  former,  for  the  principal 
may  extenuate  or  justify  his  conduct  in  cases 
wliere  a  prisoner  can  not  that  ig  an  accessary 
^fter,  for  there  can  be  no  accessary  before  the 
iact,  in  this,  or  any  case  of  murder,  if  upon  the 
trial,  it  is  alleviated  to  manslaughter,  but  there 
may  be  accessaries  after  the  fact.  My  opinion 
is  that  we  did  right  the  other  day,  and  that  the 
same  course  ought  to  be  pursued  now.  Let  the 
jury  have  before  them  all  the  witnesses  know 
upon  the  subject.  I  think  it  is  but  fair  that 
every  thing  should  be  proved  that  can  throw 
any  light  upon  the  subject  of  these  unfortunate 
quarrels  \vhieh  led  indubitably  to  this  melancho- 
ly  catastrophe,  The  justification  for  going  arm« 
ed,  which  is  the  main  prop  of  the  defence,  can 
be  prov^ed  no  other  way  than  by  admitting  evi- 
dence that,  from  tlie  state  of  things  in  that  conn- 
try,  it  was  a  measure  of  self  defence  almost  indis- 
pensable. If  they  satisfactorily  establish  such  a 
state  of  things,  then  they  go  a  great  way  towards 
meeting  the  charge,  or  at  least  towards  accounts 
ing  for  their  conduct  in  setting  out  armed,  which, 
if  they  were  not  admitted  to  explain,  jpiight  of  it. 
self  be  considered  as  furnishing  strong  evidence  of 
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hostile  intentions.  They  commence  with  the  pro- 
icl^imation,  as  shewing  that  the  exportation  of  pro- 
visions  was  prohibited,  and  they  say  the  effects  of 
that  proclamation,  and  of  the  attempts  to  enforce 
it,  were  to  produce  a  high  state  of  exasperated 
feelings  among  the  persons  accusromed  to  trade  in 
that  country,  and  that,  under  that  state  of  excite- 
ment,  it  was  not  murder  which  was  committed  by 
the  principals,  and  consequently  the  accessaries 
can  not  be  guilty  of  the  crime  of  which  they  are 
accused.  This  state  of  excitement,  I  think,  they 
may  prove,  provided  they  never  lose  sight  of  it,* 
but  go  on  and  shew  that  it  never  subsided,  from 
the  moment  of  the  proclamation  being  issued,  up 
to  the  truly  lamented  affair  of  the  19th  June,  but 
if  theie  is  any  interval  allowed  to  be  shewn,  then 
it  is  a  defence  that  must  fail. 

Attorney/  General — Respecting  the  proc]ama» 
tion,  my  Lords,  of  which  so  much  has  been  said, 
I  observed  before,  and  I  do  so  again  at  the  pre- 
sent moment,  that  I  consider  it  as  having  no 
weight  whatever  on  the  accusation  or  the  defence 
to  that  accusation  which  is  now  trying  before  your 
Lordships,  and  I  think  that  it  was  unadvisedly 
admitted  on  the  former  trial.  As  to  its  forming 
any  defence  to  the  persons  now  trying,  I  should 
contend  that,  although  it  might  be  admitted  to 
have  provoked  animosity,  still  proof  of  animosity 
existing  between  the  parties  can  not  amount  to  a 
justification,  and  ought  not,  therefore,  to  be  al- 
lowed to  be  given  in  evidence.  The  utmost  length 
I  consider  this  mode  of  defence  ought  to  be  per- 
mitted to  extend  itself,  is  to  general  questions  as 
to  the  state  of  the  country,  but  particular  acts  of 
aggression  should  not  be  allowed  to  be  set  up  as  a 
defence,  merely  because  they  provoked  animosity. 
It  is  not  my  shewing  that  violence  on  my  part  was 


not  entirely  unprovolicd,  that  will  operate  as  a 
defence  against  a  charge  of  murder,  but  on  the 
contrary,  in  proving  a  specific  provocation,  I  may 
actually  establish  the  malice  which  constitutes  the 
foundation  of  the  charge. 

Chief  Justice,--^!  am  sorry  to  see  the  principle 
m  completely  misapprehended.  If  the  object  of 
the  counsel  tor  the  defendants  w^as  appreciated 
correctly,  it  would  appear  to  be  a  fair  one.  They 
put  in  a  proclamation  prohibiting  the* exportation 
of  provisions,  and  authorising  their  detention  if 
attempted  to  be  sent  out  of  the  district  over  which 
Mr,  McDonell  was  governor.  They  then  ask,  do 
you  know  of  pemican  belonging  to  the  North 
West  Company  being  seized  and  taken  from  them 
by  armed  parties.  The  answer  being  in  the  aflSr^ 
mative,  it  is  manifest  that  the  object  of  this  course 
of  examination  is  to  establish  a  justification  of  this 
party  arming  to  protect  their  provisionSj  which 
they  say  it  was  necessary  to  send  from  Qu'Appelle 
to  meet  the  canoes  coming  from  below.  I  can  not 
conceive  how  gentlemen  can  misapply  observations 
that  are  so  plain  ;  I  should  conceive  it  impossible 
for  misconception  to  arise  as  to  their  correct 
meaning. 

Mr.  &herwood.~M'dy  I  put  the  question,  ray 
Lords?  the  object  we  have  in  view  is  precisely 
that  which  his  Lordship  has  stated,  and  we  feel 
ourselves  completely  entitled  to  attain  it  in  the 
manner  I  had  attempted  when  I  was  interrupted. 
Of  my  right  to  adopt  such  a  course  after  the  re-? 
cent  trial,  1  should  have  thought  doubt  could  not 
be  entertained.  I  beg  leave,  my  Lords,  to  en^ 
quire  if  1  may  continue  my  cross  examination  by 
putting  the  question  ? 

Mr.  Justice  BouUon, — A  majority  of  thq  Court 
are  of  opinion  that  you  may,  though  I  can  not 
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see  with  my  learned  brothers  bat  that,  if  you  go 
into  an  examination  of  whether  pemican  was  tak^ 
en,  that  the  Attorney  General  must  go  into  a  si- 
milar one,  and  it  appears  to  me  a  line  of  defence 
very  like  setting  up  one  aggression  against  an- 
other. 

Mr,  Sherwood, — ^The  line  of  defence,  my  Lords, 
that  I  propose  to  myself  is  precisely  the  same  line 
I  adopted  in  the  former  trial ;  and  I  shall  follow 
it,  unless  prevented  by  your  Lordships,  for  Mr. 
Attorney  General  really  must  not  interrupt  me 
again.  If  stopped  by  your  Lordships  I  must  bow 
with  submission,  and  shall  do  so,  but  I  apprehend 
I  shall  not  be  stopped.  I  consider  this  to  be  a 
part  of  the  self-same  cause,  and  I  shall  pursue  the 
self- same  course.  I  shall  read  the  famous  procla- 
mation, and  shall  go  on  from  that  without  stop* 
ping  until  I  arrive  where  I  stopped  before.  My 
first  question  now  will  be,  was  Fort  Gibraltar  tak- 
en, and  when  was  it  taken  by  the  Hudson's  Bay 
people  ? 

Mr.  Bourke. — Fort  Gibraltar  v/as  taken,  I  be- 
lieve, in  March  1 81 6. 

Mr.  Slieruood. — Now  I  do  not  ask  you  whe- 
ther you  were  there,  helping  to  commit  the  out- 
rage, but  was  Michael  Heden  there  ?  and  to  pre- 
vent any  difficulty,  I  inform  you  that  it  is  a  ques- 
tion you  must  answer.  The  protection  of  the 
Court  extends  no  flirther  than  to  prevent  your  be- 
ing brought  into  difiiculty  yourself  by  any  answer 
you  might  give  to  a  question,  but  does  not  enable 
you  to  shield  your  companions  or  friends. 

A/r.  Bourke, — I  believe  Heden  w^as  there  at 
the  time. 

Mr.  Sherwood, — Do  you  know  how  long  it  was 
kept  possession  of  before  it  was  taken  down  ? 
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Mr.  £owrke.—l  believe  it  was^till  May  5  I  saW 
it  up  in  May. 

M7\  Sherwood.— WsLS  it  then  razed  to  the 
ground,  and  sent  to  your  Fort  Douglas  ? 

Mr.  Bourke. — I  can  not  say.  I  did  not  see  it 
taken  down,  but  I  believe  that  it  was  taken  down 
in  May. 

.  Mr.  Sherwood. — Leaving  Fort  Gibraltar,  which 
seems  an  unpleasant  topic  to  you,  I  will  ask  yoii 
when,  on  the  l9th  June,  you  went  out  of  Fort 
Douglas  and  your  party,  whether  you  were  not  all 
armed  with  guns,  bayonets,  and  ball  cartridge  ? 

Mr,  Bourke* — I  was  armed,  that  is,  I  had  my 
gun,  and  we  generally  had  guns^  some  might  have 
bayonets  as  well  as  guns,  but  I  do  not  know  of 
their  having  ball  cartridge, 

Mr.  Sherwood.-^WhsLt  had  you,  if  you  had  not 
ball-cartridge  ?  had  you  snipe-shot  ? 

Mr.  Bourke. — I  had  powder  and  ball,  but  no 
cartridges. 

Mr.  Sherwood.'^Was  Mr.  Semple  armed  strongs 
ly  ?  do  you  recollect  his  having  a  double-barrelled 
gun  and  pistols? 

Mr.  Bourke,—fie  had  his  double-barrelled  gun, 
but  I  do  not  know  of  any  other  arms  positively. 

Mr.  Sherwoodc — Will  you  undertake  to  say  he 
had  not  pistols,  as  well  as  a  double-barrelled  gun  ^ 

Mr.  Bourke.-^No^  I  will  not^  for  very  likely 
he  had  pistols. 

Mr.  Sherti'ood,~Yoa  said,  I  think,  that  you 
saw  the  flashes  at  the  time  of  the  firing  ;  pray, 
8ir,  what  distance  was  you  from  the  scene  of 
action  ? 

Mr.  Botirke,—!  suppose  I  might  be  about  two 
miles  off. 

Mr,  Shertvood, — xind  you  mean  to  say  that  you 
oQuld,  in  that  country,  intercepted  as  your  view 
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must  be  by  trees  and  stumps,  discern,  at  a  dis^ 
tance  of  two  miles,  who  fired  by  seeing  tlie  flash  ? 

Mr.  Bourke — There  were  neither  trees  nor 
Stumps  to  intercept  the  view.  It  was  perfectly  a 
level  flat  country,  and  I  could  discern  ])lainly  by 
the  flash  whether  the  fire  v/as  from  a  person  on 
horseback  or  on  foot. 

Mr,  SherwoocL— And  from  that  you  mean  to 
say  that  the  first  fire  came  from  the  half-breed 
party?  .   ^     .  . 

ilfr;  Boiirke\~Yes,  it  is  frorri  that  circumstance 
I  say  so. 

Mr,  SJierwoocL—U.OAN  far  had  you  proceeded 
after  leaving  Fort  Douglas,  before    you  met  the 
gentlemen  with  Mr.  McLeod  ? 
i      Mr.  Bourke, — ^'We  had  gone  about  fifty  miles,  I 
e:;pect,  when  we  met  them. 

Mr,  Sherwood,— And  you  were  then  sent  to 
,  I  Netley  Creek  ? 
■      Mr.  Boiirke,~Yes,  we  were,  and  I  was  kept 
there  as  a  prisoner. 

Mr,  Sherwood,— I  w^iil  now  ask  you  if  Cuth- 
1  bert  Grant  ever  did  commit  a  murder,  do  you 
i  know  of  either  of  those  gentlemen  giving  him  any 
'  I  countenance  in  so  doing,  or  rewarding  him. 

I  Mr,  Bourke,-^!  believe  they  have,  I  did  not 
'  i  see  how  those  who  came  from  Fort  Dou^irlas  to 
Netley  Creek  were  received,  because  I  wasapris- 
^  soner  at  the  time,  but  I  saw  some  of  them  toge« 
ther  afterwards  at  F'ort  William,  and  I  believe 
^  they  did  approve  of  their  conduct,  and  I  have 
I  heard  that  many  who  took  part  in  destroying  the 
'    settlement  were  rewarded  for  so  doing. 

Mr,  Sherwood, — -I  am  not  asking  you  about 
^    any  v/ho  were  engaged  on  the  IQih  June,  but  I 
ask  you,  if  ever  Cuthbert  Grant  committed  a  mur- 
^  j  der,  do  vou  know  of  these  gentlemen  approving 
M  ■        '  ■  Q 
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of  ills  so  doing  ?  did  you  ever  see  Cathbert  Grant 
and  them  together  ? 

Mr,  Bourke. — I  did  not.  I  saw  Alexander 
Fraser  there  with  them,  and  he  was  one  of  the 
half-breeds  who  was  in  the  affair  of  the  IQth  June. 

Mr.  Sherwood. — I  don't  want  to  know  any 
thing  about  Alexander  Fraser,  I  asked  you  about 
Cuthbert  Grant ;  answer  the  question  that  is  put 
to  you,  and  keep  your  own  stories  for  some  other 
time.  Do  you  know  that  the  North  West  gentle- 
men on  going  to  Fort  Douglas  found  a  great  deal 
of  their  own  property  there  ? 

Mr.  Bourke. — They  did  not  tell  me  any  thing 
about  it,  and  I  was  not  there  when  they  arrived  at 
Fort  Douglas. 

Mr.  Sherwood. — I  did  not  ask  you  if  thei/  told 
you  they  found  a  good  deal  of  their  property,  nor 
whether  you  were  present  at  the  time,  but  I  ask- 
ed you,  and  I  ask  it  you  again,  do  you  know, 
or  do  you  not  know,  that  the  North  West  Com- 
pany found  a  great  quantity  of  their  own  property 
at  Fort  Douglas  ? 

Mr.  Bourke. — I  do  not  know  what  they  found 
there,  for  I  did  not  see  them  arrive. 

Mr.  Sherwood. — I  shall  put  the  question  again, 
for  I  want  a  direct  answer  to  it,  either  you  do 
know,  or  you  do  not  ? 

Attorney  General — If,  my  Lords,  this  course 
of  examination  is  allowed,  I  must  also  be  permit- 
ted to  enter  into  similar  enquiries.  I  must  be  per- 
mitted to  shevf  how  it  happened  that  property  be- 
longing to  the  North  West  Company  was  found, 
(if  any  was  found,)  at  Fort  Douglas,  if  the  learn- 
ed gentleman  is  allowed,  as  a  defence  to  a  charge 
of  murder,  to  give  evidence  of  such  a  circum- 
stance. By  adopting  this  mode  of  defence,  and 
by  its  being  allowed  by  your  Lordships,  it  might 
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almost  become  my  duty  to  account  for  tins  pro- 
clamation, and  for  every  other  act,  either  of  this 
unfortunate  gentleman,  Mr,  Semple,  or  any  per- 
son connected  with  the  settlement  at  Red  River, 
What,  ^is  an  abstract  ,  question,  I  would  ask,  has 
the  finding  of  property  at  Fort  Douglas  to  do  with 
the  niurder  or  destruction  of  twenty  one  persons  ? 
In  what  manner,  I  would  ask,  is  it  to  justify  the 
accused,  or  to  lessen  the  criminality  of  those  con* 
cerned  in  the  transaction  ?  I  repeat,  my  Lords, 
with  the  greatest  deference,  that  the  line  of  de* 
f  ence  does  appear  to  be  a  most  extr^^ordinary,  and 
a  most  irregular  one. 

Chief  Justice'-^The&e  circumstances  are  not  ad« 
duced  as  justifications  of  murder;  they  are  used 
as  accounting  for  what  might  otherwise  be  consid- 
ered a  direct  and  positive  proof  of  malice  prepense. 
It  is  a  justification  for  their  going  armed.  They 
shew  that  their  property  had  been  taken  from  them 
by  armed  parties,  and  from  thence  account  for 
their  being  found  with  arms  in  their  hands. 

Mr.  Livius  Sherwood.— We  wish,  my  Lords,  to 
shew  that  it  v/as  not  a  pretence  of  danger  that  led 
this  party  to  be  armed,  but  that  a  real  necessity 
existed  for  it,  if  they  wished  to  preserve  their  pro- 
perty ;  and  one  method  of  proving  it  was  to  shew 
that  in  this  fort  we  found  property  that  had  been 
taken  from  us.  We  wish  to  shew  that,  by  the 
armed  dependants  of  governor  Semple  and  his 
predecessors,  ever  after  the  proclamation  of  ?vlr. 
Miles  Macdonell,  our  provisions  liad  been  con- 
stantly taken  from  us,  under  the  justification  of 
this  proclamation  which  introduces  our  detience. 
We  v/ish  to  shew  that  this  proclamation  was  a 
commencement  of  aggression  and  hostility  on  their 
])art.  We  do  not  produce  this  to  justify  acts  of 
^^ggression  on  our  part,  but  it  goes  to  do  away  the 
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iijference  of  malice  prepense,  which  our  being 
found  with  arms  in  our  hands  might  lead  the  jury 
to  draw.  I  submit,  my  Lords,  that  we  are  clear- 
1}^  entitled  to  do  this,  and  1  ieel  perfect  confi- 
dence that  we  shall  not  be  restricted  by  your 
Lordships. 

M7\  .S7/(??  TC'oor/.— There  can  be  no  doubt  that 
Mr.  Attorney  General,  in  common  with  us  all, 
entertains  the  higliest  respect  for  this  Court,  if  he 
did  not,  I  should  consider  his  proposal  to  adopt  a 
contrary  course  to  that  which  was  so  recently  so- 
lemnly decided  to  be  the  correct  one^  as  an  en- 
deavour to  lead  the  Court  tacitly  to  censure  its 
ovvn  judgement,  by  allowing  a  diametrically  oppo- 
site principle  to  govern  us  now,  to  what  regulated 
our  proceedings  before.  Why,  1  would  enquire, 
should  we  oe  hesitating  about  our  course,  when 
we  have  the  benefit  of  precedent  to  guide  us  ?  I 
]]ave  alwaj^s  apprehended  that  the  moment  an  au- 
thority was  found  upon  any  questionable  point, 
that  doubt  immediately  was  at  an  end,  as  to  the 
course  to  be  pursued.  Here  we  have  a  precedent 
so  recent,  tiuit  it  is  in  all  our  minds  ;  a  precedent, 
the  beneiit  of  which,  from  the  infirmities  of  human 
nature,  we  may  often  have  occasion  to  refer  to, 
for  our  guidance  in  investigating  oflences  commit- 
ted in  this  remote  part  of  his  Majesty's  dominions. 
The  course  of  proceedings  in  the  case  of  Brown 
and  Boucher  will  be  given  to  the  world,  and,  up- 
on all  future  trials  for  offences  committed  in  the 
Lndian  territory,  will  be  looked  up  to  as  an  au- 
thority the  most  decisive,  and  it  is  well  entitled  to 
be  so  looked  up  to,  from  the  solemnity  and  deli- 
beration v;hich  preceded  it.  IT  in  the  practice  of 
law  we  are  not  to  be  guided  by  precedent,  1  would 
ask,  what  is  to  be  the  rule  of  our  conduct?  If  the 
decision  of  your  Lordships  yesterday,  upon  the 
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trial  of  a  principal,  is  to  1)6  set  aside  to-day,  on 
that  of  an  accessary  upon  the  same  indictment,  I 
would  ask  what  is  tiie  certainty,  where  the  assur- 
ance, that  to-morrow  the  decision  of  to-day  may 
not  also  be  set  aside.?  we  have  the  authority  of 
your  Lordships  for  our  course,  and  we  can  not 
consent  ,  to  adopt  any  other  with  that  precedent 

i before, us.  If  youi  Lordships  do  not  feel  disposed 
to  enforce  your  own  decision,  we  shall  be  at  a 

'  loss  for. a  precedent,  I  fear,  on  every  future  occa- 
sion.^ aiid  sucli  a  state  of  practice  would  be  dan- 
gerous in  the  extreme. 

Attorney  General. — So  far,  my  Lords,  from  any 
danger  being  to  be  apprehended  from  not  follow- 
ing a  precedent,  which  allows  murder  in  181()  to 
be  justified  by  a  proclamation  to  prevent  the  ex- 
portation of  provisions  in  1814,  followed  up  by 
evidence  of  a  series  of  aggressions  on  the  one  side 
and  on  the  other,  I  sajs  my  Lords,  so  far  from 
apprehending  any  danger  to  the  correct  admistra- 
tion  of  criminal  justice  from  departing  from  such 
a  precedent,  I  think  the  sooner  it  is  reversed,  and 
a'  practice  more  consonant  to  the  rules  of  law  and 
the  demands  of  justice  introduced,  the  better.  I 
would  be  very  far  from  attempting  to  dictate  what 
is  the  proper  course  to  be  pursued,  but  a  para- 
mount  sense  of  duty  compels  me  thus  to  oppose 
the  defence  v/hich  it  is  again  proposed  to  intro- 
duce. I  go  farther,  and  urge  that,  although  your 
Lordships  did,  on  the  former  occasion,  allow  the 
proclamation  of  Mr.  Miles  Macdonell  to  be  put 
in  evidence,  yet  they  failed  in  attaining  the  length 
to  which  they  promised  to  carry  the  proof  of  an 
uninterrupted  state  of  exasperated  feeling  from 
that  moment  till  the  melancholy  catastrophe  of 
the  19th  June.  Ail,  my  Lords,  that  was  shewn 
on  the  recent  trial  v,  as,  that  ags^ressions  had  mark- 
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ed  the  conduct  of  both  parties.  But  surely  these 
outrages,  in  themselves  violations  of  the  law,  ex- 
posing the  perpetrators  of  them  to  trial  and  pun- 
ishment, can  not  form  any  defence  for  persons  ac^ 
cused  of  murder,  even  were  their  frequency  such 
as  to  amount  to  an  uninterrupted  series  of  aggres^ 
sion.  Having,  my  Lords,  so  frequently  expressed 
my  own  conviction  of  the  irrelevancy  of  such  a 
defence,  I  shall  oppose  it  no  longer  than  I  consi- 
der your  Lordships  not  to  have  explicitly  declar- 
ed it  to  be  an  admissible  defence ;  whenever  I  am 
given  to  understand  that  that  is  your  Lordships  de. 
cision,  I  shall  bow  to  it  with  submission,  but,  al- 
tiiongh  on  the  former  trial  the  course  was  allowed 
to  be  pursued  which  is  now  proposed  to  be  adopt- 
ed, yet  as  the  promise  under  which  the  permission 
was  obtained  was  not  fulfilled,  I  think  there  would 
be  no  inconsistency  in  confining  the  present  trial 
to  the  ordinary  rules  of  criminal  courts  of  judi- 
cature. 

Mr.  Sh€rti'OQd.--r'I  ask  for  this  proclamation  to 
be  reiid.  It  is  the  proclamation  of  Mr.  Miles 
Macdonell,  read  upon  the  former  trial.  The  de- 
cision of  3^our  Lordships  upon  this  sohcitation  will 
determine  whether  the  precedent  established  on  the 
former  trial  is  to  be  followed,  or  a  new  rule  intro- 
duced in  opposition  thereto, 

T/ie  proclamatmiy  ( aee  page  153  of  Broum  ancf 
lioucher's  trial, J  was  ihen  read, 

Mr.  Sherzvood.— Did  you,  Mr.  Bourke,  ever 
heiir  how  Mr.  Miles  Macdoneil  came  to  be  govern- 
or of  the  district  of  Ossiniboia  ?  Did  you  ever 
see  his  commission,  so  as  to  say  by  wdiat  authority 
]]e  was  a  governor  ? 

Mr.  Bourke. — 1  always  understood  that  he  was 
appointed  by  commission  from  the  honourable  the 
Hudson's  Bay  Company. 


Mr*  SherwoocL — Do  you  know  that  they  possess 
any  authority  to  appoint  governors,  or  by  what 
authority  they  exercise  the  right  of  doing  so  ? 

Mr,  3our/ce.~i  have  seen  the  charter  of  the 
Hudson's  Bay  Company,  which  gives  the  compa- 
ny that  power. 

Mr,  i^heru^ood, — We  will  go  one  step  farther 
back.  Do  you  know  who  granted  them  this  char- 
ter, which  authorised  them  to  appoint,  or  which 
they  say  authorised  them  to  appoint,  Mr.  Miles 
Macdonell  governor  ? 

Mr.  Bcurke, — It  was  granted  by  King  Charles, 
the  Ild.  as  1  have  been  told,  to  Prince  Rupert  and 
others,  and  I  believe  gives  power  to  the  honoura- 
ble  Company  to  appoint  governors  in  the  territory 
of  Hudson's  Bay. 

Mr,  Sherwood, — You  never  saw  a  commissiori 
from  the  Prince  Regent,  or  His  present  Majesty^ 
appointing  Mr.  Macdonell  a  governor,  did  you  ? 

Mr,  Bourke, — I  never  did.  I  have  no  know- 
ledge of  its  being  necessary  that  he  should  havc^ 
one. 

Mr.  Sherwood, — To  v/hom,  Sir,  did  you  dis- 
close your  knowledge  of  what  had  passed  in  the 
Indian  country  ?  Did  you  make  an  affidavit  before 
any  body  ? 

Mr.  Bourke, — Yes,  I  did  make  an  affidavit.  I 
made  it  before  Mr.  McCord  at  Montreal,  after 
having  disclosed  to  the  Attorney  General  all  I 
knew. 

Mr.  Sherwood, — Do  you  know  if  that  affidavit 
has  ever  been  printed  in  a  book  and  given  to  the 
public  ? 

Mr.  Bourke. — Yes,  I  knov/  that  it  has  been 
printed. 

Mr.  Sherwood, — Did  you  take  it  to  the  printing 
office,  or  give  directions  for  it  to  be  printed  ? 
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il/n  Boiirke, — No,  I  did  not  give  it  to  the' 
printer.  ' 

Mr,  Sherwood,— Was  your  approbation  asked 
to  its  being  printed  ?  was  you  consulted  in  any 
way  about  it  ? 

Air,  Bourke, — No,  I  was  not  consulted  on  the 
subject. 

Mr.  Sherwood, — -Do  you  know  that  it  is  tlie 
duty  of  a  magistrate  to  keep  secret  the  King's 
evidence? 

Mr,  Bourke, — 1  do  not  know  any  thing  aboiit 
the  duty  of  a  magistrate  on  that  head. 

Mr,  Sherwood,— Tfo  you  think  it  his  duty  to 
print  depositions  of  witnesses,  and  poison  the  pub- 
lic mind  against  any  unfoitunate  person  v/ho  may 
be  accused^  and  thereby  expose  him  to  the  chance 
of  losing  his  life  ? 

Attorney  General.— 1  do,  my  Lords,  trust  that 
your  Lordships  v/ill  interpose,  and  stop  this  high^ 
iy  exceptionable  examination  of  the  witness. 

Mr,  Sherwood,~ And,  my  Lords,  I  trust  that 
your  Lordships  will  not  prevent  so  cruelly  immor- 
al an  act  from  being  exhibited  in  all  its  deformity 
to  the  world.  It  is,  my  Lords,  nothing  but  an 
act  of  bare  justice  to  the  defendants  that  they 
shall  be  allowed  to  shew  these  efforts  to  poisoii 
the  public  mind,  and  corrupt  the  pui;e  stream  of 
justice  by  giving  the  Kirg's  evidence  to  the  world,^ 
and  I  contend  the  defendants  have  a  right  to  shew 
that  these  attempts  have  been  made  to  prejudice  a 
fair  trial. 

Attorney/  General— These  cruel  immoralities 
iiave  unfortunately  not  been  confined  to  one  side 
or  party.  Pamphlets  and  newspapers  have  been 
Hying  about  in  all  directions,  mostimproperly  I  al- 
low, but,  strongly  as  the  learned  gentleman  char- 
acterises the  enormity,  it  is  as  fuliy  participated  in 
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by  the  oiie  party  as  by  the  other,  and  can  not,  orl 
either  side,  furnish  evidence  on  the  present  occa- 
sion. 

Mr,  Shei^wood,--^!  resist  the  correctness  of  Mn 
Attorney  General's  assertion,  and  say  that  I  am 
proud  to  mention  that  against  us  the  allegation  of 
having  disclosed  the  King's  evidence  is  unfound- 
ed. Though,  amongst  the  gentlemen  connected 
with  our  side  of  the  question  there  are  many  who 
are  magistrates,  they  have  never,  in  the  warmth 
of  personal  feeling,  or  in  the  promotion  of  person^ 
al  interest,  forgotten  their  paramount  duty  as  ma- 
gistrates. Indeed  the  booR  I  allude  to  is  the  first 
proof  1  ever  had  that  any  person  possessed  influ- 
ence enough  to  obtain  the  King's  evidence^  and  as 
it  is  the  first  instance,  so  I  hope  it  is  the  last,  I 
shall  ever  witness  of  any  person,  however  exalted 
his  rank,  being  able  to  get  hold  of  and  pubHsh  the 
King's  evidence^  which  every  magistrate  is  bound 
by  oath  to  keep  secret. 

Attorney  General— I  am  not  diposed  to  defend 
such  conduct,  but  the  complaint  has  very  little 
weight  coming  from  those  whose  conduct  has 
evinced  that  the  immorality  which  shocks  the 
gentleman  is  not  eonfm^d  to  one  side. 

Mr.  Justice  Boulton,~lt  is  a  highly  improper 
proceeding,  and  exceedingly  discreditable,  as  well 
as  criminal,  in  whoever  was  guilty  of  such  con- 
duct. 

Mr.  ShcrUQocL — I  rebut  Mr.  Attorney  Gene- 
ral's charge  against  us  on  this  score,  and  say,  we 
are  filled  with  astonishment  and  indignation  at 
such  a  violation  of  duty,  and  in  no  way  partici- 
pated in  the  enormity.  I  shall,  however,  continue 
my  cross-examination.  You  are  acquainted,  I 
suppose,  with  the  late  Mr.  Semple's  hand^writing. 
Will  you  look  at  this  letter,  and  tell  me  if  it  is  hi^; 
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baud- writing?  (The  letter  being  handed  to  the  Xvit* 
ness.J 

Mi,  Bourke. — Yes,  this  is  the  hand-writing  of 
t  he  late  Mr.  Semple,  and  is  addressed  to  Mr.  Alex- 
ander Macdonell. 

Mr,  Shermod. — I  move  that  it  be  read. 

The  following  letter  was  then  read. 


Fort  Douglas,  14th  May,  1816* 

A*  Macdonell,  Esq. 
SIR, 

I  take  the  opportunity  of  Mr.  Seraphim 
La  Mar's  retuiai  towards  Qu'Appelle  to  acknow- 
ledge the  receipt  of  your  letter  of  the  5th  inst. 
The  idea  of  Mr.  Robertson  making  a  journey  of 
120  miles  for  the  purpose  of  a  conversation  with 
you  appears  to  me  wholly  inadmissible,  when  the 
same  purpose  may  be  just  as  effectually  answered 
at  the  first  point,  or  at  either  of  the  forts.  Still 
less  can  I  think  of  delegating  full  power  to  any  man 
to  form  definitive  arrangements  when  I  myself  am 
on  the  spot,  and  must  alone  be  answerable  for 
them  both  to  friends  and  enemies.  Jn  the  mean- 
time my  wishes  for  general  tranquility  will  ever 
remain  unchanged.  I  am  satisfied  with  the  proofs 
which  remain  in  our  hands,  and  seek  no  more. 
Should  you  be  unwilling  to  meet  us  here,  I  leave 
it  to  yourself  to  appoint  a  spot  at  a  moderate  di- 
stance from  the  Forks  for  a  conference.  Whate- 
ver plan  you  may  adopt,  1  repeat  that  your  person 
and  property  shall  be  considered  sacred,  unless 
you  commence  acts  of  hostility.    Should  you, 
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however,  have  occasion  again  to  write  to  me,  it 
will  be  perfectly  unnecessary  to  talk  of  your  means 
of  retaliation.  I  also,  should  I  be  compelled  to  it, 
have  my  schemes  of  further  and  still  further  reta- 
liation, the  shock  of  which,  if  I  mistake  not,  should 
^e  felt  from  Athabasca  l^o  Montreal. 
I  am 

Sir, 

^  Yours  &c, 

(Signed,)  ROBERT  SEMPLE. 

Mr,  Sherwood.-^Do  you  know  where  Athabas- 
ca is  ? 

Mr,  Bourk€,^l!io,  I  can  not  say  that  I  do  ex* 
actly. 

Mr.  Sherwood.^Do  ydii  not  }<now  that  a  num- 
ber of  your  people  were  starved  there  ? 

Mr,  Bourke, — No,  I  can  not  say  that  I  do 
know  it. 

Mr.  Sherwood, — Did  you  ever  hear  that  there 
were  ? 

Mr.  Bourhe, — Yes,  I  have  heard  that  some 
were. 

Mr.  SherX£:ood. — I  suppose  you  meaa  you  do 
not  know  its  latitude  and  longitude.  I  do  not  ask 
you  for  that,  but  do  you  know  whereabouts  Atha- 
basca is  ?  does  it  bear  North  or  South  from  Red 
River,  and  is  it  near  to,  or  a  great  distance  away 
from,  the  colony  ? 

Mr.  Bourhe, — You  go  towards  the  North  to 
Athabasca,  and  it  is,  I  believe,  a  long  way  North, 
but  I  know  nothing  of  its  latitude  and  longitude. 

Mr,  Sherxijood. — You  was  brought  to  Fort  Wil- 
liam afterwards,  I  believe,  how  v/as  you  treated 
there? 
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Mr,  JBowr/t^.—Badly  enough.  I  had  been 
brought  down  in  irons  in  a  canoe,  on  the  top  of  a 
large  quantity  of  baggage,  and  on  my  arrivmg  at 
Fort  William,  I  was  put  into  a  place  that  had  been 
used  as  a  necessary,  and  into  which  no  light  came 
except  through  the  crevices  between  the  logs  of  the 
building,  and  1  was  kept  there  twenty  days,  and 
then  taken  down  to  Montreal.  I  was  robbed  of 
niy  watch  and  ali  my  clothes,  and  not  allowed  to 
dress  my  wound,  which  I  received*frora  their  peo* 
pie  on  the  19th  June. 

MILKS  MACDONELL,  Esquire,  s-xorn.  E^'^ 
(iminedly  the  Attorney  General 

Attorney  QeneraL'-rYoxx,  Sir,  I  believe  \yere  ap- 
pointed goverpor  of  the  district  in  which  Lord 
Selkirk's  settlement  pn  the  Red  River  country  w^as, 
and  in  that  capacity  issued  a  proclamation,  will 
you  state  to  us  your  object  in  so  doing. 

Mr.  MacdonelL-r^My  object  in  issuing  the  pro- 
clamation was  to  prepare  the  means  of  subsistence 
for  a  number  of  persons  who  were  expected  from 
the  forts  at  Hudson's  Bay,  and  from  flurope,  in 
the  ensuing  season,  to  establish  themrelves 
settlers  at  the  colony.  J  had  informa,tion  that  a 
lujuiber  were  wintering  at  York  and  Church^hill 
Forts,  having  arrived  too  late  to  prosecute  their 
journey  to  the  settlement,  but  they  were  to  come 
on  as  soon  as  the  season  would  admit  of  their  tra- 
v^eliing.  1  also  expected  a  very  considerable  ad- 
ditional population  for  the  settlement  to  arrive  by 
the  Hudson's  Bay  ships  of  the  next  season.  Ap- 
prehensive that,  inthe  uncultivated  state  of  the 
country,  and  its  being  destitute  of  supplies,  they 
might  suffer  hardships,  unless  provision  was  made 
for  their  support,  I  issued  the  proclamation  for-^ 
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bidding  the  produce  of  the  country  to  be  taken 
out  of  it,  except  under  certain  provisions.  It  was 
a  general  order,  l:)aving  no  more  relation  to  the 
one  company  than  the  other  ;  it  affected  bothequal- 
ly,  and  perhaps  inconvenienced  both,  but  I  thought 
it  my  first  duty  to  provide,  from  the  lands,  for  those 
who  were  to  settle  on  them,  and  the  state  of  agri- 
culture in  the  district  afJbrdinsr  but  a  very  small 
supply,  I  felt  myself  bound  to  use  every  means  in 
my  power  to  secure  those  settlers  that  1  knew  w^ere 
wintering,  as  well  as  those  whom  I  had  reason  to 
expect  in  the  ensuingseason,  from  want,  and  I  there- 
fore issued  a  general  order  prohibitin:^  the  export- 
ation of  produce,  except  so  far  as  might  be  neces- 
sary for  the  supply  of  the  traders  actually  in  the 
country,  and  the  proclamation  provided  for  their 
receiving,  or  being  furnished  with,  whatever  was 
necessary  for  their  supply,  and  tliey  were  supplied, 
though  I  felt  it  my  imperative  duty  to  stop  provi- 
sions from  being  taken  out  of  the  district.  I  did, 
on  one  occasion,  seize  a  large  quantity  of  provi- 
sions from  a  North  West  station,  but  afterwards, 
upon  a  requisition  being  made  for  them,  I  restor- 
ed  what  was  necessary,  according  to  their  own 
ideas,  to  carry  on  the  trade.  1  hat  w^as  the  nature 
of  the  proclamation.  It  was  only  to  prevent  an 
unnecessary  exportation  of  provisions,  and  to  se- 
cure the  rest  for  the  use  of  the  inhabitants,  at  a 
fair  and  reasonable  price,  accordmg  to  the  value 
in  the  country.  The  object  of  the  proclamation 
was  to  secure  provisions,  so  as  to  prevent  the  emi- 
grants from  being  exposed  to  starvation  from  the 
unsettled,  or  rather  uncultivated,  state  of  the 
country,  a  measure  rendered  necessary  by  the  ad- 
dition that  Vv^as  expected  during  the  year. 

Attorney  General — Upon  application,  Sir,  w^erf. 
provisions  returned  to  them,  that  is,  v»ere  they  fut- 
nished  w^ith  theai  ? 
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Mr.  Macdonell — Yes,  upon  their  application 
they  were  furnished.  They  made  a  requisition, 
and  I  gave  them  what  they  required,  and  they  did 
not  stint  themselves.  Any  party  of  traders  in  the 
country  could  have  as  much  provision  as  they 
themselves  judged  necessary  for  theirown  consump- 
tion, but  I  thought  it  my  first  duty  to  take  care  of 
those  who  were  immediately  committed  to  my 
care  ;  the  proclamation  invited  the  persons  having 
provisions  to  bring  them  in,  and  stated  that  tliey 
would  be  paid  for  at  a  fair  price,  and  1  was  always 
willing  to  pay  for  them. 

Attorney  General — Have  the  North  West  Com- 
paay  received  a  remuneration  for  their  provisions, 
or  if  they  have  not,  to  what  circumstance  is  it  tp 
be  attributed  ? 

Mr.  AlacdonelL-^They  have  not  received  any  ; 
I  believe  that  they  w^ould  not  fix  any  price,  and 
therefore  they  could  not  be  paid. 

Attorney  General — It  has  been  alleged.  Sir, 
that  Fort  Gibraltar  was  taken.  Had  you  ever  ex- 
perienced any  ill  treatment  fropfi  the  residents  of 
that  fort  ? 

Mr.  Macdonell— We  did,  Sir,  a  great  deal,  in 
nty  time,  of  the  most  serious  nature,  the  most  un- 
provoked  and  wanton  nature,  from  Duncan  Cam- 
eron and  those  under  his  command.  Our  people 
were  fired  upon  often  when  doing  nothing  but 
pursuing  their  work  on  their  farms,  our  cattle  were 
killed,  and  indeed  every  species  of  insult  and  out- 
rage was  constantly  practiced  against  us.  J,  on 
one  occasion,  as  agent  for  Lord  Selkirk,  gave  or 
addresssed  a  notice  to  the  person  in  charge  at  the 
fort  to  quit  the  premises  by  a  certain  time,  hut 
nothing  was  ever  done  in  consequence  of  it.  At- 
tacks of  a  very  serious  and  monstrous  description 
^ad  been  repeatedly  made  upon  us  ;  it  is  impossi- 
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ble  to  state  of  what  description,  they  were  so  va- 
rious. On  one  occasion,  one  of  my  gentlemen 
was  fired  at,  and  mortally  wounded ;  on  another, 
the  settlement  was  attacked,  and  afterwards  burn- 
ed to  the  ground.  Every  outrage  that  could  well 
be  offered  we  experienced  from  them.  I  had  a 
commission  appointing  me  governor  of  the  district 
of  Ossiniboia,  and  it  was  in  virtue  of  that  commis- 
sion that  I  acted  in  the  Red  Kiver  country.  I  re- 
ceived it  from  the  Hudson's  Bay  Company,  from 
the  Courrt  of  Directors,  it  w^as  a  commission  un- 
der their  seal,  appointing  me  governor  of  that  di- 
strict. 

Cross  examined  by  Mr,  Sherwood. 

Mr.  Sherwood,-— You  were  not  aware,  Sir,  I 
presume,  that,  in  appointing  you  governor,  the 
Hudson's  Bay  Company  were  exercising  authority 
which  they  did  not  possess,  or  authority  that  they 
had  no  right  to  give,  that  they  had  no  right  to 
delegate  the  powers  you  assumed  yourself  entitled 
to  exercise.  You,  of  course,  esteemed  your  com* 
missson  valid.    Do  you  know  that  it  was  so  ? 

Mr,  MacdonelL — I  think  it  was  so,  or  I  should 
not  have  acted  upon  it,  but  I  may  err  in  judg- 
ment. 

Mr,  Sherwood, — I  am  sure  that  is  the  only  wiiy 
Captain  McDonell  would  err  ;  no  person  can  have, 
a  higher  respect  for  the  private  character  of  Mr. 
Miles  Maedonell  than  I  have,  uor  can  any  person 
entertain  a  more  contemptuous  one  for  every  thing 
appertaining  to  the  governorship.  Will  you  just 
look  at  these  two  notices,  and  say,  Sir,  whether 
they  were  issued  by  you  ? 

Mr,  MacdonelL — They  w^ere  ;  my  reason  for  is- 
suing them  was  to  prevent  any  claim  of  prescrip- 
tive right  being  set  up. 
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Air,  Sherwood. — I  do  not  inipute  any  impropef 
motive  to  you,  Mr.  Macdoneli ;  you  undoubtedljr 
thought  it  necessary  to  do  so.  I  nrove  that  they 
be  read. 

The  following  notices  to  quit  were  then  read.  J 


District  )   To  Mr.  Alexander  Macdoneli,  or 
OF        r*the  person  acting  for  the  North 
OssiNiBOixV.  J  West  Company  in  the  vicinity  of 
Carleton- House. 

TAKE  NOTICE,  that  by  the  atithority  and 
od  the  behalf  of  your  Landlord  the  lit.  Hon. 
Thomas  Earl  of  Selkirk,  I  do  hereby  warn  you 
and  all  your  associates  of  the  North  West  Compa- 
ny, to  quit  the  post  and  premises  you  now  occupy 
iu  the  viciI^ity  of  Carleton- House,  within  six  caU 
endar  months  from  the  date  hereof. 

Given  under  my  hand  at  Red  River  settlement 
this  twenty-first  day  of  October,  1814, 

(Signed)  MILES  MACDONELL, 


DisTRict  1   To  Andre  Poitras,  or  the  persoii 
OF        >acting  for  the  North  West  Compa^ 
OssiNiSoiA.  3  ny  at  Riviere  laSouris. 

TAKE  NOTICE,  that  by  the  authority  and 
on  the  behalf  of  your  Landlord  the  Rt.  Hon.  Tho- 
mas Earl  of  Selkirk,  I  do  hereby  warn  you  and 
all  your  associates  of  the  North  West  Company, 
to  quit  the  post  and  premises  you  now  occupy  at 
Ilivi^re  la  Souris,  within  six  calendar  months 
from  the  date  hereof. 

Given  under  my  hand  at  Red  River  settlement 
this  twenty-first  day  of  October,  1814. 

(Signed)  MILES  MACDONELL. 
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Mr, Sherwood, — Ihave  nofartiier  questions  to  put 
to  Mr.  MacdoneiJ.  I  am  very  happy  that  Mr.  At- 
*torney  General  called  him,  as  it  prevents  the  ne- 
cessity of  my  doing  so,  and  I  embrace  this  oppor- 
tanityj  with  the  permission  of  the  Court,  to  say 
that  every  observation  that  has  been  made  by  me, 
relative  to  Mr.  Miles  Macdoocli,  is  directed  only 
to  his  pubhc  character^  or  to  his  public  situation, 
for  as  a  man,  as  a  gentleman,  as  an  upright,  ac- 
tive, magistrate,  as  an  estimable  and  valuable 
member  of  society,  as  a  ijrave  and  indefatigable 
soldier  and  ofiicer,  no  person  can  entertain  a  more 
exalted  opinion  of  another  than  I  do  of  that  gen- 
tleman, but  I  have  the  most  sovereign  contempt 
for  his  delegated  power,  and  those  who  gave  it 
him.  1  hold  in  the  most  absolute  derision  this  as- 
sumption of  authority  by  a  person  who  is  no  more 
a  g-overnor  than  1  am. 

o 

HUGH  McLean,  sworn.     E.vamined  hy  the 
Attorney  General, 

McLean. — I  lived  at  Fort  Douglas  in  1816.  I 
knew  Mr.  Sample  in  that  country ;  he  was  gover- 
nor there.  We  had  frequently  been  informed 
that  we  were  to  be  attacked  by  the  lialfbreeds 
and  North  West  people.  On  the  19th  June  as  I 
was  coming  home  to  the  fort  in  the  evening,  I 
saw  an  armed  force  on  horseback  going  towards; 
the  plains.  As  I  got  nearly  up  to  the  tort,  1  saw 
Mr.  Seuiple  and  between  twenty  and  thirty  per- 
sons going  out  of  the  fort. 

Attorney  Gener^L---'Cou\d  you  distinguish  whe- 
ther the  people  on  horseback  were  armed  ? 

McLean, — -I  saw  them  at  that  time  too  far  off 
to  say  whether  they  were  armed  or  not ;  after- 
wards I  knew  they  were.    Mr.  Semple's  people 
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were  generally  armed,  perhaps  all  might  be,  but 
1  can  not  particularly  say,  lor  1  did  not  go  with 
thera.  I  was  told  that  Mr.  Sempie  had  taken 
them  to  see  what  the  people  wanted  who  were  seen 
going  to  the  plains.  After  they  had  been  gone 
some  time,  Mr.  Bourke  the  store-keeper  came 
back  for  a  cannon,  and  then  I  went  out.  I  went 
with  Mr.  Bourke,  and  drove  the  cannon,  which 
was  in  a  cart.  We  did  not  overtake  Mr.  Sempie 
and  his  party.  We  went  on  a  short  distance  only 
with  it,  and  then  I  returned  with  the  cannon  to 
the  fort  by  directions  of  Mr.  Bourke.  I  reached 
the  fort  in  safety.  I  was  not  w^ounded,  but  the 
horse  drawing  the  cannon  was.  I  left  it  at  the 
fort,  and  then  returned.  The  mounted  people 
were  formed  in  a  circle,  or  a  half- circle,  and  our 
people,  who  were  on  foot,  were  on  the  inside  of 
the  cade ;  the  half-breeds  were  formed  like  a 
half- moon.  I  saw  both  those  on  horseback  and 
on  foot,  but  I  did  not  see  any  firing  between 
them.  Having  left  the  cannon,  I  went  out  again, 
but  had  not  gone  far  before  I  met  about  eight  or 
ten  people  running  as  hard  as  they  could,  and 
they  were  being  fired  at.  I  found  Mr.  Bourke 
w^ounded  ;  he  had  been  looking  for  the  governor, 
and  was  called  to  by  a  parcel  of  men  hid  behind 
some  bushes  to  come  to  governor  Sempie,  and 
was  then  fired  at  and  wounded. 

Attoimey  General— Then  you  reached  the  fort 
safe,  did  you  ? 

McLean, — Yes,  thank  God,  I  was  not  hurt 
any  way.  The  next  day  I  sa\\L  nine  or  ten  dead 
bodies,  and  among  them  was  the  corpse  of  gov- 
ernor Sempie  ;  they  were  brought  to  the  fort  in 
carts  by  the  Indians.  I  saw  Cuthbert  Grant  on 
the  20ih,  at  the  fort,  with  a  large  party  of  half- 
breeds  and  others.    I  did  not  hear  what  passed 


I  between  liim  and  our  gentlemen,  but  I  under- 
stood it  was  about  our  aii  going  away,  and  giving 
up  to  tlie  fort,  for  we  had  been  asked  if  we  would 
give  it  up  by  our  own  gentlemen. 

Attorney  General, — ^i)o  you  kn@w  John  Sive- 
right,  one  of  the  prisoners  at  the  bar,  did  you 
ever  see  him  before  ? 

McLean,~Ye^y  I  saw  him  in  the  spring  at 
Fort  Gibraltar. 

Attorney  General — Did  you  see  him  after  the 
*  battle? 

McLean, — ^No,  I  do  not  recollect  that  I  did. 
Two  days  after,  or  on  the  23d,  we  all  went  away 
from  the  fort,  and  tKe  settlement  was  entirely- 
broken  up.  We  went  to  Jack  River  House  by 
water.  On  the  day  but  one  after  we  left  the  fort, 
we  met  a  large  party  in  canoes  ;  there  were  nine 
or  ten  large  canoes  full  of  people,  and  we  were 
all  ordered  ashore,  after  some  conversation  be- 
tween some  of  their  party  and  some  of  ours.  I 
saw  Mr.  Alexander  McKenzie  there,  but  I  do 
not  recollect  for  the  others  ;  there  were,  as  I  un- 
derstood, a  number  of  the  partners  of  the  North 
West  Company  there,  but  I  did  not  know  them. 

Attorney  General — Do  you  know  of  any  inform- 
ation being  given  to  the  partners  of  the  North. 
West  Company  by  the  people  from  Fort  Douglas 
of  the  affair  of  the  19th  June? 

McLean.— I  do  not.  I  was  not  near 
enough  to  hear  any  thing  that  had  passed  between 
them. 

Attorney  General— Yon  have  said  that  you  saw 
the  mounted  party  and  those  on  foot  at  a  distance. 
Could  you  distinguish  any  of  the  mounted  party 
so  as  to  say  who  they  were? 

McLean. — No,  I  was  not  near  enough  to  see 
who  was  in  the  battle.  I  merely  saw  them  at  a 
distance. 
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Attorney  GeiieraL — Were  you  present  at  any  as^ 
sembly  of  haif-breeds  where  any  speech  or  har- 
angue was  made  by  any  body  on  the  subject  of 
the  afiliir  of  the  19th  June. 

McLean. — No,  1  was  not.  I  never  heard  any 
from  any  body. 

Cross  excnnmaiion  conducted  by  Mr.  Sherwood, 

McLean, — I  do  not  know  who  fired  first.  I 
know  that  murders  were  committed  because  I  saw 

the  bodies. 

Mr,  Sherxood.~W\\2it  do  you  mean  by  mur- 
ders being  committ-ed  ?  would  you  call  it  murder 
if  you  killed  a  man  in  battle? 

McLean, — No,  not  if  he  v/as  killed  fairly,  but 
these  w  ere  not,  for  they  were  shot  first,  and  spear» 
ed  afterwards,  and  I  don't  call  that  killins^  a  man 
in  -battle  fairly. 

Hltefwood:—^ oxAA  you  think  it  murder  to 
kiU  a  person  in  defence  of  your  own  life  or  your 
property  ? 

McLean.— No,  certainly  I  should  not  think  it 
murder  to  try  and  save  my  property,  or  my  life^ 
and  if  I  killed  a  man  in  doing  so,  itwould  be  his 
fault,  and  not  murder. 

Mr.  Sherwood.— How  do  you  know  that  these 
pel  sons  were  not  defending  their  lives  or  property 
on  the  19th  June  ? 

McLean.— 1  do  not  believe  Mr.  Semple  or  his 
people  would  have  meddled  with  them  if  they  had 
not  with  him. 

Mr,  Sherwood,— Jyo  you  know,  or  did  you  ever 
hear,  of  any  of  these  gentlemen  having  assisted  in 
the  murders,  as  you  call  them  ?  do  you  know  that 
any  one  of  them  assisted  to  commit  these  mur- 
ders, as  you  think  proper  to  call  them,  or  wer^ 
lieljiing  in  any  way  ? 
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McLemi. — No,  I  do  not  know  that  any  of  them 
Hid.*  I  have  heard  a  good  deal  about  them. 

Mr.  Sherwood.^W hat  you  have  heard  is  not 
exactly  evidence,  but  I  dare  say  you  have  lieard, 
and  would  like  to  tell  us,  a  great  deal,  but  you 
may  go. 

JOHN  PRITCHARD,  sworn.   Examined  hy  the 
Attorney  General, 

Mr.  Pritchard. — In  June  1816,  I  lived  at  the 
Eed  River  settlement  at  the  colony  of  the  Karl 
of  Selkirk  ;  I  was  a  settler.  I  knew  Mr.  Robert 
Semple  ;  he  was  governor  of  the  Hudson's  Bay 
territory  in  general.  On  the  19th  June,  governor 
Semple  and  a  number  of  other  persons  w^ere  killed. 
We  had  been  alarmed  with  reports  for  some  time 
that  the  colony  was  to  be  attacked  by  the  haif- 
breeds.  On  the  17th,  Moustouche,  and  Court^^ 
Oreille,  another  Indian,  came  to  the  fort  frovn'^ 
the  half-breeds  camp,  and  gave  us  information 
that  we  were  to  be  attacked  within  two  days  from 
that  time  by  a  party  who  had  set  off  from  Qu'- 
Appelle,  and  had  stopped  at  Portage  des  Prairieis 
under  the  command  of  Alexander  MacdonelL 
There  were  generally  residing  at  Fort  Douglas 
with  Mr.  Semple,  from  forty  to  fifty  men  ;  that 
was  the  usual  number  of  residents. 

Attorney  General. — Upon  receiving  this  informa- 
tion from  the  Indians,  what  did  governor  Semple 
say  or  do  ^ 

Mr.  Pritchard. — He  heard  all  they  had  to  say, 
and  examined  them  very  particularly,  but  said  to 
the  gentlemen  that  it  w^as  impossible,  after  all 
their  other  depredations,  that  the  North  West 
people  could  be  so  bold  and  unprincipled  as  to 
think  of  attacking  the  settlement.  He  then  desir- 
ed a  strict  watch  to  be  kept,  night  and  day,  so  as 
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to  receive  the  earliest  information  of  their  ap- 
proach, whrch  was  done.  He  said  he  coul  j  not 
believe  they  would  be  so  unprincipled  as  to  break 
up  the  settlement,  and  distress  the  poor  people 
who  were  settlers,  and  did  them  no  harm,  what- 
ever might  be  their  hatred  of  the  company's  ser- 
vants, (Hudson's  Bay  Company's  servants.)  As 
I  was  about  returning  home  from  writing,  I  heard 
a  man  cry  out,  the  half-breeds,  the  half-breeds,'*' 
this  was  about  six  o'clock  in  the  evening,  I  should^ 
think.  Immediately  the  alarm  was  given,  and  I 
saw  governor  Semple  take  his  spy-glass  and  go  to 
a  place  whence  he  was  likely  to  have  a  good  view. 
I  went  and  looked  too,  and  I  distinctly  saw  a 
number  of  persons  on  horseback  going  towards 
the  plains.  Shortly  after,  the  person  at  the  watch 
called  out  that  the  mounted  party  were  making 
towards  the  settlement.  We  saw  they  were  arm- 
ed ;  Mr.  Semple  then  said,  "  we  must  go  and  see 
what  these  people  want,  let  twenty  follow  me." 
Something  was  said  by  some  person  about  more 
going,  but  he  said,  "no,  twenty  will  be  sufficient, 
let  twenty  come  wi^h  me."  About  that  num- 
ber took  our  guns  and  went  along  with  him.  I 
believe  there  were  about  twenty-five  or  twenty- 
six.  We  had  not  gone  far  before  we  observed, 
beyond  a  point  of  wood,  that  the  party  increased 
very  much  ;  Mr.  Semple,  therefore,  directed  Mr. 
Bourke  to  go  to  the  fort,  and  get  a  small  piece 
of  ordnance,  and  to  tell  Mr.  Macdonell  to  send 
as  many  men  as  he  could  spare,  and  return  as 
quick  as  possible.  We  met  a  number  of  the  set* 
tiers  runnmg  towards  the  fort,  and  crying,  but  we 
went  on.  We  stopped  a  little  while,  but  Mr. 
Bourke  being  delayed,  we  went  on  again  towards 
the  settlement.  We  had  not  gone  far  before  w^e 
observed  the  half-breed  party  advancing  towards 
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us.    They  came  up  in  a  direct  line,  and  wheu 
I  they  were  pretty  near  up  to  usj  they  opened  into 
Itwo  parties,  and  surrounded  us  in  a  half  circle  or 
I  half- moon.    As  they  advanced  upon  us,  we  went 
back  to  get  out  of  their  way.    It  was  not  to  run 
away,  but  we  retreated  back  a  few  steps  j  it  was 
I  no  use  to  run,  they  being  on  horseback  and  \ve 
!  on  foot,  we  then  saw  Boucher  advancing  from  his 
I  party,  waving  his  hand  to  us,  and  calling  out,  in 
broken  English,     what  do  you  want  ?  what  do 
you  want  ?"  Mr,  Semple  directly  said,  "  what  do 
**3/ow  want  ?*'  to  which  Boucher  answered,  **we 
*'  want  our  fort."    Mr.  Semple  replied,  **  go  to 

your  fort."  What  Boucher  said  then  I  do  not 
know,  as  by  this  time  they  were  close  together, 
and  spoke  too  low  for  me  to  hear.  What  the  an- 
swer was  I  can  not  tell. 

Attornet/  General,- — But  what  you  have  related 
you  heard  distinctly,  did  you,  so  as  not  to  be  mis- 
taken ? 

Mr,  Pritchard. — Yes,  I  did,  I  heard  Boucher 
make  some  reply  to  Mr.  Semple  then,  but  1  was 
not  near  enough  to  hear  what  it  vv'as  that  he  did 
say,  but  I  saw  Mr.  Semple  put  his  hand  on  the 
butt  of  Boucher's  gun,  and  almost  immediately 
there  was  a  firing,  and  I  saw  Mr.  Holte  struggling 
on  the  ground,  and  immediately  after  1  heard  a 
general  firing,  a  sort  of  irregular  volley. 

Attorney  General, — Was  it  a  single  shot  you 
first  heard  ? 

Mr.  Fritchard. — Yes,  I  heard  the  report  of  a 
gun,  and  turning  round  directly,  I  saw  Mr. 
Holte  struggling  on  the  ground,  and  almost  im- 
mediately there  was  a  general  firing,  like  an  irre- 
gular volley,  and  nearly  all  our  people  were  either 
Idtled  or  wounded. 


Attorney/  General  —Can  you  say  from  vi^hicb 
party  the  first  shot  that  you  heard,  the  single  shot, 
came? 

Mr.  PritcJiard*^-l  can  not.  We  were  in  ai 
good  deal  of  confusion,  expecting  every  minute 
to  be  attacked,  so  that  I  could  not  say  from  which 
sidfe  it  came,  nor  I  never  did  have  any  certain  in- 
formation who  fired  first,  I  saw  Mr.  McLean 
rise  once,  and  he  was  defending  himself  when  he 
fell  a  second  time,  and  I  believe  expired.  I  saw 
Captain  Rogers  rise  after  he  had  fallen,  and  lie 
came  running  towards  me.  At  that  time  I  did 
not  see  another  of  our  people  standing,  -and  I  said 
to  Mr.  Rogers,  for  God's  sake  throw  down  your 
"  arms,  and  give  yourself  up,  we  shall  be  murder- 

ed  here  else,  we  shall  be  murdered,  for  God*s 

sake,  Rogers,  give  yourself  up."  He  directly 
threw  down  his  arms,  and  run  towards  the  party, 
crying  in  broken  French  for  mercy,  and  saying 
lie  was  their  prisoner.  A  half-breed,  named  Mc- 
Kay, called  him  a  dog,  and  said  he  was  one  of 
the  officers  of  the  colony,  and  immediately  shot 
him  through  the  head,  and  another  ripped  his  bel- 
ly open 5  uttering  the  most  horrid  imprecations.  I 
now  almost  gave  myself  up  for  lost,  when  I  ob- 
served a  Canadian  whom  I  had  known«  I  now 
begged  of  him  for  God's  sake  to  try  and  get  my 
life  spared.  I.  said  to  him,  you  are  a  French- 
«*  man^  you  are  a  christian,  so  am  I,  you  are  a 
<^  man,  you  are  a  Canadian,  join  with  me  in  beg- 

ging  ray  life.'*  He  did,  he  begged  for  me,  and 
warded  off  blows  that  were  aimed  at  me,  and  re- 
ceived several  himself  in  protecting  me  from  them. 
McKay,  who  knew  me,  called  me  a  little  toad, 
and  asked  mv.  what  I  did  there,  and  said  he  had 
a  great  mind  to  serve  me  as  he  had  Rogers,  but 
ovontually  Lavigne  succeeded  in  saving  my  life^ 
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dnd  I  was  given  into  the  care  of  Bouclier  or  Mor* 
ain,  they  telling  me  at  the  same  time  that  I  was  a 
poor  little  dog,  and  had  no  great  while  to  live.  I 
had  several  very  narrow  escapes  afterwards.  Des- 
champs  and  a  nurader  of  brules  wanted  to  kill 
me ;  once  Boucher  saved  my  life  ;  once  I  had  to 
beg  Morain  to  let  me  save  myself,  though  I  knew 
the  bourgeois  did  not  like  me,  and  after  great  dif- 
ficulty, and  many  very  narrow  escapes,  I  at  last 
got  to  the  encampment  at  Frog  Plains. 

Attornei/  General — Did  you  see  Cuthbert  Grant 
in  the  battle  ? 

Mr.  Pritchard. — might  have  seen  him,  but  I 
do  not  know  that  I  did.  I  saw  him  that  night, 
and  he  told  tne  my  life  was  safe,  and  whilst  I  was 
with  him  that  I  need  not  fear.  He  said  that  they 
expected  to  have  surprised  the  colony,  and  then 
they  would  have  starved  out  the  fort,  for  they 
would  have  prevented  any  body  from  leaving  it 
to  get  provisions,  or  if  they  had  left  the  fort  they 
would  have  shot  them  ;  that  having  surprised  the 
colony,  they  intended  at  night  to  have  surround- 
ed  the  fort. 

Attorney/  GeiieraL — Did  he  say  any  thing  about 
their  bringing  provisions  down  to  supply  the  can* 
oes  that  were  expected  from  below,  that  is  from 
Fort  William  ? 

Mr.  Pritchard."— No,  I  heard  nothing  like  that. 

Aiior7Wj/  GeneraL — When  did  you  first  hear 
about  the  object  of  this  journey  being  to  bring 
down  provisions  ? 

Mr.  Pritchard,'—!  never  heard  that  assigned  as 
the  cause  of  their  coriiing  down,  till  I  heard  it  in 
Lower  Canada,  that  was  the  first  time  I  ever 
heard  of  it.  I  know  Cotl^bert  Grant's  hiind-v/rir* 
ing  very  well,  having  frequently  seen  hira  wrilc, 
as  he  was  under  me  for  some  ume  wlieo  I  y/as  iii 
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the  service  of  the  North  West  Company. 

A  letter  being  shem  in  his  hand-writing.  Upon 
fnotion  of  the  Attorney  General  the  letter  dated  Ri^er 
Qu'Appelle,  13th  March,  1810,  Jrom  Cuthbert 
Grant  to  J.  D.  Cameron,  Esq.  C see  page  I67  o/the 
trial  of  Boucher  and  Brown,  J  was  read. 

Attorney  General — Did  you,  Sir,  ever  see  that 
letter  before,  or  when  did  you  first  see  it  ? 

Mr.  Pritchard. — It  was  an  intercepted  letter, 
and  I  have  seen  it  frequently  before,  but  I  saw  it 
in  Mr,  Semple's  possession  before  the  19th  June. 

Attorney  General,— ^\i2X  was  done  with  you  ? 
I  mean  individually  ? 

Mr.  Pritchard. — I  was  taken  a  prisoner  as  I 
may  say  on  the  19th  June,  and  was  liberated  on 
the  20th. 

Attorney  General. — When  did  you  first  go  to 
Fort  Douglas  after  the  saving  of  your  life  ? 

Mr.  Pritchard.— I  went  on  the  same  night. 
Grant  told  me  whilst  I  was  a  prisoner  at  the  plains, 
that  an  attack  was  going  to  be  made  on  the  fort 
that  night,  and  that  if  any  resistance  was  made, 
man,  woman,  and  child,  would  indiscriminately 
be  massacred.  Mr.  Fraser  also  said  the  same,  add- 
ing that  it  had  been  said  they  (the  half-breeds) 
were  blacks,  (*)  and  we  should  see  that  they  would 
not  belie  their  colour.  I  begged  of  (irant  to 
spare  the  womert  and  children,  who,  whatever  we 
might  have  done  to  offend,  could  not  have  injur- 
ed any  body.  After  a  great  deal  of  difficulty,  I 
got  him  to  consent  that,  upon  condition  of  our  all 
going  away,  and  giving  up  all  public  property, 
our  lives  should  be  spared,  and  I  then  went  to 
Fort  Douglas  to  carry  the  conditions,  many  of  the 
half-breeds  being  very  unwilling  that  I  should  be 
allowed  to  go,  and  warning  me  against  the  impos- 


es) Ai;udin<v  io  the  taunts  ffiade  use  of  in  Robert  Semple's  letter  of  the 
2Z\  Marcii,  IS  18,  (se^  page  153  of  Brown  and  BoucUer's  trial.) 
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me  against  attempting  it.  The  terms  were  not  at 
first  agreed  to,  but  after  some  consideration  they 
were,  and  we  prepared  to  go  away.  We  went 
away  on  the  evening  of  the  2^d,  having  given  ev- 
ery thing  up  to  Cuthbert  Grant,  who  gave  a  re- 
ceipt  for  them  on  behalf  of  the  North  West  Com- 
pany, and  we  proceeded  on  our  way  by  water  to 
Hudson's  Bay.  On  the  24th  we  were  met  by 
Mr.  Archibald  Norman  McLeod,  and  a  large  par- 
ty of  persons ;  there  were  nine  oi  ten  large  canoes 
I  should  think  of  them.  When  we  got  near  they 
asked  if  Mr.  Semple  was  in  the  party,  or  if  Mr. 
Robertson  was  there  ;  they  asked  in  very  oppro- 
brious terms  for  Mr.  Semple  and  Mr.  Robertson, 
and  being  informed  they  were  not,  and  also  made 
acquainted  with  the  fate  of  Mr.  Semple  and  the 
.  officers  of  the  colony,  they  enquired  if  1  was  there, 
being  informed  I  was,  We  were  all  ordered  to  put 
on  shore,  and  we  did  so.  All  our  papers  and 
trunks  were  examined,  and  such  of  the  papers 
kept  as  Mr.  McLeod,  together  with  the  other 
partners,  chose,  and  I  was  made  a  prisoner  there. 

Attorney  General. — Was  you  personally  exam- 
ined relative  to  the  aflair  of  the  19th  by  Mr. 
McLeod  ? 

Mr.  Fritchard, — Yes,  I  was,  and  I  told  him 
all  I  knew.  With  Mr.  McLeod's  party,  I  saw 
Mr.  Alex.  McKenzie,  and  I  think  Mr.  McGillis, 
but  I  am  not  quite  sure  about  Mr.  McGillis.  Af- 
ter meeting  Mr.  McLeod  and  his  party,  we  en- 
camped at  a  place  called  Netley  Creek,  about  two 
miles  lower  down  ;  a  general  encampment  was 
made  there.  Whilst  there,  a  number  of  those  we 
left  at  Fort  Douglas,  and  who  had  been  engaged 
on  the  19th  June,  came  to  Netley  Creek  encamp- 
ment. I  was  a  prisoner  and  I  can  not  say  how 
sibility  of  my  escapmgfroxn  them,  and  cautioning 


they  were  received,  I  did  not  see  them  receive 
ed.  Ciithbert  Grant  was  not  among  this  party^ 
Fraser  was  amongst  them,  and  there  were  several, 
whose  names  I  do  not  recollect,  but  I  know  Grant 
was  not  one.  W  e  who  were  prisoners  were  sent 
to  Point  au  Foutie,  in  cliarge  of  the  half-breeds 
and  others  that  came  down  from  Fort  Douglas, 
and  the  others  went  v/ith  Mr.  McLeod  to  Fort 
Douglas,  as  I  believe,  but  we  were  not  sent  to 
Point  aa  Foutre  till  Mr.  McLeod's  return  from 
Fort  Douglas.  I  did  not  retmn  to  Fort  Douglas. 
I  remained  at  Netlcy  Creek,  and  I  went  with 
Bourke,  Heden,  Corcoran,  and  McKay,  to  Point 
au  Foutre,  upon  Mr.  McLeod's  return  to  Fort 
Douglas,  and  staid  there  till  he  joined  us,  when  we 
all  set  off  together,  under  the  direction  of  Mn 
McLeod  for  Fort  William.  On  Mr.  McLeod's 
return  from  Fort  Douglas  he  brought  some  field-- 
pieces^  and  small  arms  belonging  to  the  settlement. 

Cross-ea:aminaiion  conducted  by  Mr.  Sherwood, 

Mr,  Sherzvood.~Did  you  ever  see  the  whole 
account  you  have  been  giving  us  published  in  a 
book,  with  the  affidavits  of  the  persons  who  surviv- 
ed  the  19th  June,  any  where? 

Mr.  Pritchard.—YeSy  I  have  seen  them  in  print 
certainly. 

Mr,  Sherwood, — Do  you  know  who  published 
them,  Mr.  Pritchard  ? 

Mr.  Pritchard, — No,  I  can  not  say  that  I  do 
know. 

IVIr,  Sherwood, — As  you  can  not  tell  who  fired 
first  on  the  19th  of  June,  of  course  you  will  not 
say  it  was  not  your  party  any  more  than  it  was. 
How  happen  you  not  to  know  ? 

Air,  Fritchardi — I  was  more  attentive  to  my 
own  life  than  to  who  might  fire  first,  for  from  the 


93 


moment  I  saw  them  advance  towards  us  I  expect* 
jed  to  be  attacked. 

Mr.  Sherwood, — You  saw  the  letter  of  Cuthbert 
(jrant,  I  think  you  say,  before.  How  did  it  corne 
into  Mr.  Sempie's  possession,  it  being  addressed 
to  Mr.  Cameron  ? 

Mr,  Fritchard,' — It  was  intercepted  by  our 
people. 

Mr,  Sherwood. — Do  you  remember,  Sir,  on 
what  day  Fort  Gibraltar  was  taken,  or  first,  I  will 
ask  you,  by  what  authority  the  letter  was  inter- 
cepted ? 

Mr.  Fritchard. — I  believe  it  was  done  by  direc- 
tion of  Mr.  Colin  Robertson.  Fort  Gibraltar  was 
taken  the  17th  March,  St.  Patrick's  day,  towards, 
or  rather  on,  the  evening  of  that  day. 

Mr.  Sherxvood. — There  was  a  Mr.  Holte,  I 
think  you  say,  among  those  who  fell  in  that  en- 
gagement. Was  he  a  moderate,  peaceable,  man, 
or  a  rash,  imprudent,  head-strong,  person  ? 

Mr,  Fritchard.— \  here  was  a  Lieutenant  Holte, 
a  Swede,  who  perished  on  the  19th  June.  He 
was  a  very  fair,  upright  man.  I  can  not  speak 
particularly  of  his  temper. 

Mr.  Sherwood. — Would  you  know  his  hand- 
writing if  you  were  to  see  it,  so  as  to  enable  you 
to  say  whether  this  letter  is  in  his  own  hand-writing 
or  not  ?  fthe  letter  was  handed  to  Mr.  F.J  is  that 
the  Mr.  Holte's  writing  who  fell  in  the  engage- 
ment ? 

Mr.  Fritchard.~Yes,  it  is  the  late  Mr.  Holte's 
writing. 

The  letter  from  O.  Holte,  dated  Fort  Douglas, 
April  14,  18 16,  see  Brown  and  Boucher's  trial, 
page  173,  was  then  put  in  and  read. 

Mr.  Sherwood, — Who  was  it  addressed  to,  Sir  ? 

Mr,  Fritchard.— It  was  addressed  to  myself. 
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Mr\  Shertvood,~T?rsiy,  Sir,  who  might  be  meant 
t>j  "  Mr.  Lofty  who  once  injured  your  character"? 

M7\  Fritchai^d. — By  Mr.  Lofty  was  meant  Mr, 
Colin  Robertson. 

Mr.  Sherwood. ~Mi\  Colin  Robertson  was  a 
very  active  man  ip  the  Hudson's  Bay  service,  was 
not  he  ?  is  he  the  gentleman  who  thought  proper 
to  steal  the  letters,  or  to  order  it  to  be  done  ? 

Mr.  rritchard. — It  was  by  Mr.  Colin  Robert- 
son's directions  that  it  was  done. 

Mr.  Shenvood, — Was  he  a  servant  of  the  Hud- 
son's Bay  Company  ?  ^ 

Mr.  PritcJtard.—l  dx)  not  know  that  he  was  a 
servant, 

Mr.  Sherwood.— Do  you  recollect  what  it  was 
Mr.  Holte  alluded  to  in  that  part  where  he 
speaks  of  his  passions  often  getting  the  better  of 
liim,  and  his  wishing  them  to  the  devil  ? 

Mr.  Fritchard.—^o,  I  do  not,  jit  this  distance 
of  time. 

Mr.  Sherwood.— By  the  bottom  of  the  river^ 
where  this  man  of  war  schooner  was  to  be  sta- 
tioned, Vv^hat  place  was  meant? 

Mr.  Pritehard.—By  it  was  meant  the  bottom  of 
the  River  Wirmipic. 

Mr.  Sherwood. — 'It  was  at  that  place  he  meant 
to  have  stopped  these  canoes  from  Fort  William, 
had  he  lived  long  enough^  I  suppose  :  nothing 
could  have  passed  from  or  to  the  interior  without 
going  within  reach  of  this  man  of  war  schooner? 

Mr.  Frltchard. — No,  every  thing  m.ust  pass 
that  spot. 

Mr.  Sherwood.— li  was  in  April,  I  think,  the 
letter  was  written,  and  in  stead  of  giving  the 
North  West  rascak,  as  he  calls  them,  the  drubbing 
(if  he  could,)  he  vv^ent  into  this  engagement  in 
June,  his  proper  glory  n^^t  being  ready  for  him  at 
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the  time  ;  unfortunately  for  him,  the  North  West 
rascals,  as  he  caflls  them,  defended  their  own  pro- 
perty, and  gave  him  a  drubbing?  Who,  Sir,  is 
this  Mr.  Pambruil,  Mr.  Robertson's  olio  of  per- 
fection ;  is  it  the  Mr.  Pambrun  we  had  here  the 
other  day  as  a  witness  ? 

Mr.  Pritchard, — It  is  the  same  person,  I  be- 
lieve,, who  was  here. 

Mr.  Sherwood. — This  olio  also  found  Mr.  Mc- 
Donell  too  strong  for  his  veterans,  I  beheve  ? 

Mr.  Pritchard. — I  do  not  know  any  thing  a- 
bout  that. 

PATRICK  CORCORAN,   s'worn.  Examined 
ly  the  Attorney  General. 

Corcoran. — I  was  at  Fort  Qu'Appelle  in  April, 
18X6.  I  was  there  a  prisoner  having  been  taken, 
together  with  a  party  that  accompanied  me,  by 
some  half-breeds,  and  carried  to  the  North  West 
fort  at  Qu'Appelle.  Mr.  Alex.  Macdonell  was 
in  charge  there,  and  there  was  a  large  collection 
of  persons  at  the  fort  from  different  places  ;  a 
much  larger  number  of  half-breeds  were  there 
than,  I  imagine,  usually  were  stationed  there. 
Of  these  half-breeds  whom  1  saw  there,  I  knev/ 
Cuthbert  Grant  and  several  others  by  sight.  I 
knew  a  good  many  by  sight,  though  I  did  not 
know  their  names.  One  Lacerte  was  there,  and 
Antoine  Hoole.  I  recollect  them.  I  generally 
heard  them  call  Cuthbert  Grant  captain. 

Attorney  General, — Did  you  hear  any  reason 
given  for  so  large  a  number  of  persons  being  at 
Qu'Appelle? 

Corcoran. — I  generally  understood  that  they 
were  collected  from  different  parts  with  an  inten- 
tion of  going  down  to  attack  the  settlem.ent ;  that 
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was  the  general  talk  at  the  fort.  It  was  not  made 
any  secret  that  their  object  was  to  attack  and! 
break  up  the  settlement.  Pa,ngman  or  Bostonnoi^| 
was  there  at  that  time  along  with  Cuthbert  Grant, 
and  Grant  said  they  would  come  down  to  Red 
River,  and  visit  Mr.  Robertson  who  should  see 
what  they  could  do.    ^  . 

Attorney  General.— When  the  party  set  off,  did 
you  hear  Mr.  Macdonell  give  them  any  orders^ 
and  to  whom  ? 

Corcoran, — I  did  not  hear  Mr.  Macdonell  give 
any  orders,  but  I  know  that  Cuthbert  Grant  had  i 
the  command. 

Attorney  General— tiow  long  were  your  party 
detained  ? 

Corcoran.— The  rest  of  our  patty  were  soon  li-  i 
berated,  that  is,  in  four  or  five  days,  but  myself, 
Jordan,  and  Mr.  Pambrun,  were  detained  for  a  f 
good  while  afterwards. 

Attorney  GeneraL — Was  you  well  treated  while 
there  ? 

Corcoran, — No,  we  certainly  were  not.  I  was 
permitted  afterwards  to  go,  under  a  promise  that 
I  would  not  fight  against  the  North  West  Com- 
pany. (*) 

Attorney  Gene7^aL — Did  you  ever  enquire  why 
you  was  detained  ? 

Corcoran, — I  did  of  Mr.  Macdonell  himself,  and 
he  told  me  openly  it  was  by  his  orders. 

(*)  The  followiug  is  the  curious  manner  in  which  Corcoran  engaged  him- 
self not  to  commit  any  furtlier  depredations,  or  to  bear  arms  against  the 
North  West  Company,  beyond  what  his  oath  to  Miles  Macdonell  bound 
him  to  do, 

"  In  consideration  of  my  oath  to  Miles  McDonell,  Esq.  J.  P.  my  conditions 
"  with  Mr.  A.  McDonell  of  the  North  West  Company  are  rather  different — 

but  I  pledge  myself  that  I  will  give  no  further  molestations  to  any  of  the 

persons  or  property  of  the  North  West  Company,  further  than  such  oatii 
"  actually  binds  me  to  do — nor  bear  arms  against  them  in  any  other  man* 
"  ner.  (Signed)  PAT  CORCORAN, 

"River  Qu'Appelle,  May  13th,  1816.'-' 
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Attorney  General — Was  the  settlement  in  wailt 
bf  the  provisions  which  were  taken  from  you  at 
Qu' Appelle  ? 

Corcoran, — Yes,  they  were  ;  when  we  left  they 
had  only  sixteen  bags.  At  the  time  it  was  taken 
Grant  promised  we  should  have  one  boat-load, 
but  upon  our  asking  Mr.  McDonell  to  let  it  be 
sent,  he  refused  and  said  he  did  not  care  whether 
they  starved  or  not,  for  it  was  not  his  look-out ; 
tie  began  to  sacre  in  French,  but  I  could  not  say 
for  certain  at  what,  but  it  appeared  to  me  that  it 
was  against  me. 

Attorney  General— 'Had  Mr.  McDonell  agreed 
to  send  the  boat-load  of  provisions  ^ 

Corcoran, — Yes,  he  did  once,  but  when  I  spoke 
to  him  he  did  not  recollect  any  promise  of  the 
kind. 

Attorney  General — Are  you  confident  that  you 
heard  them  declare  it  was  their  intention  to  attack 
the  fort  ? 

Corcoran, — Yes,  I  am  sure  I  heard  several  say 
so.  I  heard  them  say  they  would  go  down,  and 
if  they  caught  Mr.  Robertson,  they  would  tie  him 
to  a  tree  and  skin  him  alive.  Cuthbert  Grant  said 
we  will  send  you  off  as  we  did  before,  and  if  you 
come  back  we  will  send  you  to  hell,  for  you  have 
no  business  here.  All  this  took  place  in  May. 
I  was  allowed  to  go  upon  condition  that  I  did  not 
bear  arms  against  the  North  West  Company.  As 
soon  as  I  got  to  Fort  Douglas,  I  told  them  all 
that  1  had  seen.  In  consequence  we  kept  a  watcli, 
night  and  day,  to  give  notice  of  their  approach. 
On  the  19th  June,  I  had  been  at  work,  preparing 
pickets,  and  when  my  work  was  finislied  1  v/ent 
to  the  house  of  McNolty,  and  shortly  after  the 
alarm  was  given  that  some  half-breeds  were  come. 
I  v\2ent  on  a  little  way  tov;ards  the  settlemeP4t,  but 
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thinking  it  nothing  1  returned  to  the  fort.  I  saw 
some  of  our  people  looking,  out  from  the  top  of  a 
bastion,  and  1  saw  the  governor,  with  a  number 
of  people,  going  towards  the  settlement,  but  I 
did  not  go  with  them.  In  a  short  time  after  I 
heard  the  firing  of  shots  frequently. 

Jtlomei/  General — Do  you  know  who  they 
were  who  fired  them  ? 

Corcora?!, — No,  I  do  noL  I  did  not  know  any 
thing  about  it  till  some  of  the  people  came  home 
who  had  gone  with  Mr.  Semple,  and  I  heard 
Heden  tell  about  it. 

Attorney  Genera t.—^-You  must  not  tell  us  what 
Heden  told  you,  but  only  what  you  saw  yourself. 
Did  you  the  next  day  see  any  half-breeds  come  to 
Fort  Douglas  ? 

Corcoran, — Yes,  on  the  20th,  1  saw  a  good 
number  come  to  the  fort,  and  I  was  then  given  to 
understand  that  we  were  all  to  leave  it  as  soon  as 
we  could  get  ready  to  go,  and  that  we  were  only 
to  be  allowed  to  take  just  what  belonged  to  us, 
but  that  all  the  public  property,  with  what  belong- 
ed to  Lmrd  Selkirk,  was  to  be  left  behind,  and 
that  it  was  on  those  terms  only  that  our  lives  were 
spared.  I  saw  a  number  of  dead  bodies,  and 
amongst  them  was  the  body  of  Mr.  Semple  dead  ; 
they  were  brought  in  on  the  morning  of  the  20th, 
about  eight  or  nine  of  them  I  suppose.  We  re- 
mained till  the  24th  June,  and  then  we  all  went 
away  in  boats  towards  Hudson's  Bay,  The  next 
day  we  met  several  canoes.  I  saw  Mr.  McKen- 
zie  in  a  canoe  ;  I  also  saw  Dr.  McLaughlin  at 
Netley  Creek,  where  we  were  afterwards  sent  to, 
but  I  am  not  sure  that  I  saw  him  in  a  canoe.  I 
also  saw  Mr.  McDonald  but  I  do  not  think  he 
came  in  the  same  party  that  we  met  in  those  C5i- 
noes,  hu^  1  saw  him  at  Netley  Creek. 


Attorney  General — Was  Mr.  John  Siveright 
fthere  ? 

Corcoran, — I  do  not  recc^Iect  that  he  was  ^  I 
do  not  think  that  I  saw  hiui  there.  They  enquir- 
ed for  goveri^or  Semple  and  Mr,  Robertson  in  ve- 
ry violent  language,  and  being  informed  that  Mr. 
Robertson  was  not  with  us,  and  that  Mr.  Semple 
and  the  others  had  been  killed  on  the  19th,  they 
enquired  for  Mr.  Pritchard^  and  when  they  heard 
that  he  was  with  us,  we  were  ordered  to  put 
ashore  which  was  done,  Mr,  Pritchard  was  ex- 
amined personally,  and  hi§  papers  searched,  and 
shortly  after  we  )¥ere  all  sent  to  Netley  Creek, 
and  some  of  their  party  proceeded,  as  I  believe, 
to  Fort  Douglas,  at  least  1  ynderstopd  so,  'Wftiilst 
we  were  at  Netley  Creek,  a  party  of  half-breeds 
came  from  Fort  Douglas  ;  some  of  the  same  that 
we  had  left  in  possession  of  it  at  coming  away, 
and  who,  I  have  every  reason  to  believe^,  had  been 
engaged  in  the  affair  of  the  19th  June.  Amongst 
the  persons  I  recollect  particularly  seeing  Bou- 
cher, and  Alexander  Fraser,  the  one  a  half-breed, 
and  the  other  a  Canadian.  They  appeared  to  be 
very  well  received  by  all  the  gentlemen,  as  far  as 
I  saw.  I  saw  them  walking  to  and  fro  frequently 
in  conversation,  but  I  can  not  say  that  I  heard  so 
as  to  remember  any  particulars  about  it. 

Attorney  General, — Did  your  people  give  any 
account  of  the  matter  to  these  gentlemen  ? 

Corcoran, — Yes,  we  gave  all  the  particulars  very 
frequently,  as  it  was  quite  the  common  topic  of 
conversation.  Some  said  it  was  not  true  ;  others 
that  it  was  our  fault,  and  that  of  our  bourgeois,  and 
some  said  they  were  sorry  for  it,  but  they  did  not 
appear  to  be  sorry,  but  rather  the  contrary. 

Attorney  General. — Do  you  know  wliich  of  the 
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persons  it  was  that  severally  made  these  observa- 
tions ? 

Corcoran,~hlo,  I  can  not  tell  which  of  them 

it  was> 

AttGrnei^  General.— You  have  not  spoken  as  to 
Mr.  McGiliis,  did  you  see  him  ? 

Corcoran,--^Yes,  I  saw  Mr.  Hugh  McGiliis.  I 
do  not  recollect  that  I  saw  Mr,  Siveri^ht  there  at 
all. 

Cross^eojamined  hy  Mr.  Sherwood. 

Mr,  Sherwood.'^W hsit  distance  may  it  be  from 
Qu'Appelle  to  the  settlement,  as  your  people  call 
it,  at  Red  Kiver  ? 

Corcoran,—!  suppose  it  may  be  about  three 
hundred  miles,  but  1  have  no  particular  means  of 
judging? 

Mr,  Sherwood,~\Y e  have  heard  a  good  deal  a- 
bout  settlers  ;  pray,  Sir,  what  do  you  mean  by  set- 
tlers ? 

Corcoran.^Bj  settlers  I  mean  farmers,  persons 
who  cultivate  the  ground.  We  call  them  the  set- 
tlers, 

Mr.  She?^zvood.~ Although  farmers,  were  they 
accustomed  to  eat  pemican^  and  gind  to  get  it? 

Core  or  an  »'^TheY  used  to  eat  pemican,  and  were 
glad  to  get  it  w^hen  they  were  hungry,  1  dare  say. 

Mr,  Sherwood,— Coul(i  grain,  Sir,  be  produced 
in  that  arid  climate,  and  of  what  kinds  ? 

Corcoran,— All  kinds  would  grow  there  as  well 
as  here,  and  some  better  I  think, 

Mr,  Sherwood.' — Do  you  happen  to  know  where 
the  pickets,  you  had  been  employed  in  putting  up 
on  the  19th  June,  came  from,  or  who  they  had 
formerly  belonged  to  ? 

Corcoran. — I  can  not  say  positively,  but  I  be- 
lieve they  came  from  the  fort  that  y/as  formerly  at 
the  Ked  Eiver  Forks, 
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Mr.  Sherwood.—Then  they  were  part  of  the 
plundered  property  of  fort  Gibraltar,  were  they 
not  ? 

Corcoran. — I  can  not  say  positively  that  they 
were,  but  I  believe  they  were  brought  from  there. 

Mr,  Sherivood, — Of  what  description  were  they, 
what  sort  of  wood  I  mean  ? 

Corcoran. — Some  were  oak,  and  some^  poplar. 

Mr,  Sherwood, — You  say  you  did  not  meet  Mr. 
Siveright ;  are  you  sure  you  met  the  others  ? 

Corcoran-^^l  met  the  five,  I  am  nearly  confident, 
but  Mr.  Siveright  I  did  not  see. 

Mr.  Sherwood, — Nor  did  you  see  Cuthbert 
(jfrant,  nor  Louis  Morain,  did  you  ? 

Corcoran, — No,  I  did  not  see  either  of  them. 

Mr,  Sherwood, — I  would  beg,  my  Lords,  to  re» 
niark  that  these  gentlemen  are  indicted  as  acces- 
sai'ies  to  Grant  and  Morain.  what  passed  therefore 
with  other  persons,  I  take  it,  can  not  be  evidence 
Si-gaipst  them.  I  merely  make  the  observation,  but 
do  not  intend  to  enlarge  upon  it,  for  I  believe  the 
witness  does  not  speak  to  any  thing  that  passed 
between  these  gentlemen  and  any  body  who  came 
from  Fort  Douglas.  Who  did  you  see  at  Netley 
Creek  from  Fort  Douglas,  that  you  suppose  or 
know,  had  been  engaged  in  the  afiair  of  the  19th 
June. 

Corcoran. — I  saw  Alexander  Eraser  who  was  a 
half-breed,  and  a  Canadian  named  Boucher,  be- 
sides  others  whose  names  I  do  not  recollect. 

Mr,  Sherwood. — Did  you  hear  them  say  that  it 
was  the  fault  of  governor  Semple,  that  what  oc- 
curred at  Red  River  on  the  19th  June  took  place, 
and  that  if  he  had  let  their  party  alone,  nothing 
would  have  happened  ? 

Corcoran,  I  never  heard  them  say  it  was  go- 
vernor Semple's  fault  5  indeed  I  do  not  remember 
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Mr,  Sherwood. — You  was  one  of  the  party  that 
\vent  from  Fort  Douglas  to  Qu'Appelle  ;  do  you 
know  for  what  purpose  you  went  there  ? 

Corcoran,— went  to  fetch  provisions,  and  to 
bring  down  the  furs  which  had  been  collected. 

Mr,  Sker'woocL — Was  that  your  only  object? 
Do  you  not  know  of  any  orders  to  take  the  North 
West  post  at  Qu'Appelle,  in  the  same  way  that 
their  Fort  Gibraltar  had  been  taken  ? 

Corcoran, — -No,  I  do  not.  I  do  not  believe  there 
were  any  orders  of  that  kind  given.  We  were  to 
go  to  Brandon-house,  and  from  there,  proceed  to 
the  Hudson's  Bay  fort  at  Qu' Appelle  if  it  should, 
upon  consulting  those  in  charge  at  Brandon-house, 
be  thought  adviseaBle,  but  we  had  no  intention  of 
going  to  tlie  North  West  post  on  River  Qu'Ap- 
pelle. 

Mr,  Sherwood,— Th^t  expedition  went  under 
command  of  Mr.  Pambrun,  who  had  formerly  been 
an  officer  in  the  army  ? 

Corcoran, — Mr.  Pambrun  had  the  direction  of 
the  party. 

Mr,  Sherwood.— Do  you  know  any  thing  of 
Mr.  Pambrun's  instructions,  or  who  he  received 
fhem  from  ? 

Corcoran, — I  know  that  Mr.  Pambrun  had  in- 
structions, and  that  he  received  them  from  gov» 
ernor  Semple. 

Mr,  Sherwood, — And  how  do  you  know  what 
his  instructions  were,  because  his  teUingyou  what 
they  were  wull  not  do  here  for  evidence.  You  said 
just  now  you  knew  there  was  no" intention  to  take 
Fort  Qu'Appelle,  now  although  you  had  no  in- 
itructions  given  you  of  that  nature,  hov/  do  you 
know  what  Mr.  Pambrun  received  ? 
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Corcoran^— 1  should  know  if  I  read  them,  arid 
1  know  that  his  instructions  were  n®t  to  commence 
an  attack,  but  should  he  be  molested  he  was  to 
defend  himself.  His  instructions  were  contained 
in  a  letter  from  Mr.  Sempl^,  addressed  to  Mr- 
Pambrun. 

Mr,  Sherwood.—That^yoii  are  sure  of? 

Attorney  General. — I  will  just  mention,  as  it 
may  save,  time,  that  I  have  them  in  my  hand,  and 
shall  prove  them  by  Mr.  Pambrun  himself,  whom 
I  propose  to  make  my  next  witness. 

Mr.  Sherwood. — Then  I  have  done  with  Cor- 
coran. 

PIERRE  CHRISOLOGUE  PAMBRUN,  sworn. 
Examined  by  the  Attorney  General. 

Mr,  Pamhi'-im. — I  was  in  1816  in  the  service  of 
the  Hudson's  Bay  Company.  I  v/as  engaged  at 
Montreal  by  their  agent,  and  went  up  to  the  Red 
River  in  their  service.  I  was  sent  to  Qu'Appelle 
to  get  provisions  from  the  Hudson's  Bay  post  on 
that  river,  and  take  them  to  Fort  Douglas.  I  re- 
ceived written  instructions  from  governor  Semple 
for  my  conduct.  My  instructions  were  in  writ- 
ing. 

Attorney  General. — Did  you.  Sir,  s6t  off  with 
any  hostile  intentions,  or  had  you  any  intention  of 
going  to  the  Nortli  West  fort  situated  on  Qu'Ap- 
pelle ? 

Mr.  Pambrun.— No,  certainly  not.  I  merelv 
went  for  provisions,  and  had  no  hostile  intention 
whatever  against  the  North  West. 

Attorney  General — Will  you  look  at  this  letter, 
and  say  if  it  contains  the  instructions  which  you 
received  ? 
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Mr.  Fambnm,—li  does  ;  that  is  the  letter  I  re- 
ceived containing  my  instructions  from  governor 
Semple.  f  Tkejollou  ing  letter  was  then  put  in  and 
ready) 


Fort  Douglas,  Igth  April,  ISlft 

Mr.  Pambrun, 
SIR, 

tlaving  received  intelligence  from  v^xu 
oils  quarters,  that  the  agents  of  the  North  West 
Company  intend  attempting  to  interrupt  our  boats 
in  their  passage  from  Qu'Appelle  hither,  you 
will  proceed  as  soon  as  possible  with  the  men  whom 
Mr.  Robertson  will  place  under  your  orders  to 
Brandon-house*  When  there,  you  will  concert 
with  Mr.  Peter  Fidler  how  far  it  may  be  advisea- 
ble  to  proceed  to  Qu'Appelle,  or  remain  at  Bran- 
don. In  either  case,  however,  the  power  of  de- 
ciding will  rest  entirely  with  yourself. 

It  is  ray  wish  that  you  avoid  every  act  of  hosti^ 
lity  until  fully  justified  by  the  conduct  of  our  ene- 
mies. The  half-breeds  having  been  ordered  to  as- 
semble at  the  French  fort  at  Qii'Appe'le,  any  facts 
of  hostility  committed  by  them,  must  be  consider- 
ed as  committed  by  immediate  and  authorised  a- 
gents  of  the  North  West  Company,  and  repelled, 
or  retaliated  accordingly.  I  trust,  however,  that 
your  moderation,  and  the  cooler  reflection  of  our 
opponents,  will  prevent  any  serious  disturbance 
taking  place,  Should  I  however,  be  unfortunate- 
ly mistaken,  you  will  remember  that  the  quarrels 
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which  you  have  before  taken  a  par4:  jnay  have 
Jjeen  greatly  more  important,  but  could  not  be 
;m ore  just. 

I  am 
Sir, 

Yours  sincerely, 
(Signed)  ROBERT  SEMPLR 


Attorney  General-^I  believe,  Sir,  you  was  an 
.officer  in  the  English  service  during  the  late  war 
between  the  United  States  and  England,  and  the 
jallusion  at  the  conclusion  of  Mr.  Semple's  letter, 
I  presume,  refers  to  that  circumstance ;  does  it 
not  ? 

Mr.  Pamhrun,— Yes,  I  was,  and  it  is  to  that 
circumstance  that  Mr.  Sempie^s  letter  refers. 

Attorney  General. — Did  you  see  Mr.  Semple 
after  receiving  those  instructions  previous  to  your 
setting  out  for  Brandon-house  ? 

Mr.  Pamhrun. — No,  I  did  not.  I  set  out  on 
receiving  them  for  Brandon-house  immediately. 
I  went  first  to  Brandon-house,  and  from  there  I 
went  to  Qu'Appelle,  having  consulted  Mr. 
Fidler  agreeably  to  my  instructions,  and  who  con- 
sidered it  prudent  for  me  to  do  so.  On  arriving 
at  the  Hndson's  Bay  post  at  Qu'Appelle,  I  under- 
stood that  a  very  large  assemblage  of  half-breeds 
and  Indians  were  gathered  at  Fort  Qu'  Appelle,  and 
that  they  were  training  to  the  use  of  arms  every 
day,  mounting  guard  and  exercising.  I  was  given 
to  understand  that  their  assembling  in  such  num- 
bers, was  for  the  purpose  of  making  an  attack  up- 
on the  settlement  at  Ked  River,  and  to  take  Foit 
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Douglas.  After  I  had  been  a  few  days  at  the  fort^ 
1  told  Mr.  .James  Sutherland  that  I  thought  it 
would  be  better  to  try  and  make  s(.me  arrange^ 
ment.  Mr.  Sutherland  saw  one  of  their  people, 
^nd  said  that  he  hoped,  should  they  chance  to 
meet  us,  we  should  pot  be  harrassed  or  stopped 
by  them.  Mr,  Sutherland  was  told  that  unless 
he  (Mr.  S.)  would  promise  that  their  people  should 
not  be  molested  below,  no  promise  that  we  should 
not,  would  be  made.  Mr.  Sutherland  told  them 
he  would  undertake,  if  they  w^ere  peaceable,  no 
interruption  would  be  given,  nor  would  they  be 
meddled  witli,  uuless  they  interrupted  oiar  people* 
We  left  the  fort  of  Qu'Appelle,  1  think,  on  or  a- 
bout  the  5th  May,  witii  five  canoes  loaded  with 
pemican  and  furs,  and  drifted  down  to  the  granil 
rapids.  When  near  them  I  put  on  shore  in  a  boat. 
I  had  not  come  to  shore  many  minutes  before  a- 
bout  thirty  men  sprang  out  from  behind  a  parcel 
of  bushes,  and  called  to  me  to  surrender.  I  did 
not  immediately,  but  after  making  resistance  some 
time,  iindiug  I  should  be  overpowered,  1  gave  up, 
and  the  boats  were  sent  on  the  other  side  of  the 
river  after  landing  the  pemican.  We  were  taken 
to  the  North  West  Fort  Qu'Appelle.  Cuthbert 
Grant,  Thomas  McKay,  and  Pangman  Bostonois, 
\vere  amongst  the  party  wlio  took  us  prisoners,  and 
conducted  us  back  to  Qu-Appelle.  It  w^as  an 
armed  party  that  took  us,  or  we  should  not  havo 
given  up.  When  I  got  to  the  Fort  Qu' A])pelle,  I 
sav/  Mr.  Alexander  Macdonell,  who  was  in  com- 
mand there,  he  came  to  me  shortly  after  my  reach- 
ing the  fort,  and  took  me  to  his  house,  and  I  had 
supper.  I  saw  a  number  of  them  the  people  who 
had  taken  me  prisoner  at  the  table,  and  Mr.  Alex- 
ander Macdonell  was  there  also.  I  asked  Mr. 
Macdonell  by  whose  authority  I  had  been  taken 
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prisoner,  and  he  told  me  that  it  was  by  his  ;  that 
he  had  sent  the  party  which  followed  me,  and  had 
directed  them  to  bring  me  back.  I  found  at  this 
fort  a  very  great  number  of  Bois-brules,  who  had 
come  from  different  posts,  some  of  them  from  a 
very  great  distance,  as  far  as  Cumberland-house. 
Mr.  Macdonell  said  I  had  bp*  n  taken  in  retaliation 
for  Mr.  Robertson  having  taken  Fort  Gibraltar. 
The  object  of  this  large  assemblage  of  persons 
from  distant  posts,  was  talked  of  freely  and  open- 
ly, that  it  was  to  go  down  and  root  out  the  settle- 
ment at  Red  River,  and  take  Fort  Douglas  ;  the 
object  was  not  hid.  It  was  the  common  convers- 
ation at  the  fort,  that  they  were  going  down.  I 
heard  that  Mr.  Macdonell  said  the  affair  of  last 
year  was  a  trifle,  or  as  nothing,  to  what  this  year 
should  be  5  that  the  half-breeds  and  North  West 
were  now  all  as  one,  and  if  any  resistance  was  made 
to  the  half-breeds  that  they  would  rinse  (drench) 
the  lands  with  our  blood.  I  heard  them  frequent- 
ly  talk  together  of  going  down  to  destroy  the  set- 
tlemient,  and  Cuthbert  Grant  amongst  others*  At 
the  time  Mr,  Macdonell  told  me  that  the  North 
West  people  v/ere  sent  to  stop  me,  in  Retaliation 
for  Mr.  Robertson  taking  Fort  Gibi  altar,  he  said 
he  would  starve  the  Hudson's  Bay  servants  and 
Colonists,  and  make  them  surrender.  After  being 
kept  there  prisoner  for  some  time,  we  all  left  Qu*- 
Appelle  together.  I  ought  to  have  mentioned  that 
the  people  who  were  taken  with  me  had  been  sent 
away^  a  promise  being  obtained  from  them  that 
they  would  not  serve  against  the  colony  (North 
West,  I  mean).  After  setting  off  we  drifted  down 
to  the  place  where  I  had  been  made  prisoner  and 
robbed,  arid  the  provisions,  &c.  whicli  had  been 
landed,  were  taken  into  the  boats,  and  we  proceied- 
ed  to  the  Forks  of  Qu'Appelle,  where  we  encamp- 
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ad.  We  were  met  at  this  place  by  Alexanrfef 
Macdonell,  who  had  two  boats.  At  the  Forks  we 
met  a  parcel  of  Indians  and  half-breeds,  and  Mr. 
Macdonell  made  a  speech  to  them,  explaining  that 
the  party  were  going  down  to  attack  the  English, 
(the  name  by  which  the  North  West  people  always 
call  the  Hudson's  Bay  people)  and  drive  them  a- 
way,  or  if  they  made  resistance,  rinse  (drench) 
the  land  with  their  blood.  He  said  to  them,  "  my 
"  friends,  J  address  you  shamefully,  (with  shame) 
**  for  I  am  in  distress  that  I  have  not  a  pipe  of  to- 
"  bacco  to  give  you,  but  ail  our  merchandise  and 

provisions  have  been  taken  by  the  English,  who 
**  are  our  enemies  and  yours,  as  they  have  taken 
"  your  lands — ^the  purpose  of  my  speech  to  you  is^ 

to  tell  you  I  and  my  young  men  are  going  down 

to  chastise  these  people,  who  have  robbed  us, 
"  and  who  are  deceiving  you  ;  they  tell  you  they 
"  will  cultivate  your  land,  but  they  are  driving  the 

bufFaloe  from  it,  and  then  you  will  be  liiiserablee 
"  We  are  now  going  down  to  drive  them  away^ 
"  and  shall  be  glad  if  you,"  (speaking  to  the  chief) 
"  and  some  of  your  young  men  would  join  us,  but 
**  if  you  do  not  come  with  us,  we  shall  go  never- 
"  theless,  'and  if  they  make  any  resistance,  we  will 
"  rinse  your  land  with  their  blood."  That  was 
the  purport  of  his  speech,  I  can  not  say  for  the 
exact  words,  but  that  was  what  it  meant.  It  was 
repeated  in  Saulteux  Indian  by  Pangman  and  Pri- 
meau,  who  interpreted  what  Mr.  Macdonell  (who 
spoke  French)  said.  The  chief  said  he  should 
not  go  himselfi  as  for  his  young  men,  they  might 
do  as  they  chose,  but  they  did  not  any  of  them  go, 
as  I  believe.  We  remained  about  twenty-four 
hours  there,  and  then  went  on  towards  the  grand 
rapids  of  Assiniboin  River,  the  half-breeds  gene- 
rally  by  land.    When  we  arrived  there,  a  party 


-^ras  sent  to  Brandon-house,  and  among  them 
Cuthbert  Grarit  and  Mr.  Macdonell  went.  I  was- 
left  at  the  grand  rapids  at  that  time,  but  remained 
a  prisoner.  In  the  evening,  about  seven  or  eight 
o'clock,  a  horse  was  brought  by  Alexander  Fraser 
and  Taupier,  and  I  was  told  I  Was  to  go  to  the  post 
at  Brandon-house.  I  accordingly  went.  When  I 
arrived  at  their  fort,  or  got  near  to  it,  I  saw  d 
great  mob  of  people  about  the  gate  with  arms* 
My  horse  was  frightened,  and  would  not  pasjy 
through  the  crowd,  so  I  was  obliged  to  disitiount/ 
As  I  was  going  into  the  gate  on  foot,  several  of 
the  persons  presented  their  guns  at  my  head,  and 
I  was  apprehensive  were  going  to  shoot  me* 
When  I  saw  Mr.  Macdonell,  which  1  did  present- 
ly after,  1  complained  to  him  of  this  treatment, 
and  of  the  insulting  language  which  they  made 
use  of  to  me,  but  I  got  no  redress,  though  he  said 
that  he  would  speak  to  them  about  it.  I  saw  there 
a  quantity  of  fui's,  which  I  knew  came  from  Bran- 
don-house, because  I  had  seen  them  there  a  few 
days  before,  and  I  saw  a  great  quantity  of  other 
things  that  I  knew  came  from  Brandon-house,  and 
shortly  after,  I  saw  two  of  Mr.  Fidler's  men  pri- 
soners,  and  I  then  learnt  that  Brandon-house  had 
been  pillaged  by  the  party  that  had  left  us  as  I  be- 
fore stated.  The  half-breeds  were  here  divided 
into  different  parties  and  leaders  appointed  to 
them.  Cuthbert  Grant,  Antoine  Hoole,  Lacerte, 
Alexander  Fraser,  and  Seraphim  Lamarre,  were 
appointed  to  act  under  Alexander  Macdonell,  who 
had  command  of  the  whole.  This  being  done 
they  set  off  for  Portage  des  Prairies,  part  of  them 
going  by  water  and  part  by  land.  At  Portage  des 
Prairies,  our  property,  (that  is  the  pemican,)  86 
well  as  theirs,  was  formed  into  a  sort  of  battery, 
and  two  brass  swivel  pieces  of  cannon,  which  ha^ 


beeii  stolen  from  tlie  settlement  the  year  before) 
were  mounted.  We  encamped  at  Portage  deg 
Prairies,  and  feniained  there  two  days.  On  the 
18th  June  in  the  morning,  the  half-breeds,  or  a 
great  part  of  them,  at  least  about  sixty  to  seventy^ 
with  a  few  Canadians,  armed  with  guns,  pistols, 
spears,  and  lances,  set  ont;  under  the  command  of 
Cuthbert  Grant,  to^  go  to  the  settlement  at  Red 
River.  About  thirty  staid  with  Alexander  Mac- 
donell,  and  among  them  1  remained.  Their  black-* 
smith  was  employed  in  making  spears,  and  I  was 
told  they  were  to  be  used  against  the  English, 
whom  they  were  going  to  drive  out  of  the  riven 
On  the  ^Oth,  we  heard  of  the  party  that  had  start- 
.  ed.  A  messenger  arrived  from  Cuthbert  Grant 
in  the  evening,  one  Alexander  Triquet,  it  was  not 
the  messeneger  that  was  expected,  Upon  seeing 
him  approach,  Mt.  Alexander  Macdonell,  Allen 
Macdonell,  Siveright,  Lamarre,  and  others,  went 
forward,  and  seeing  it  was  a  messenger  from  Grant, 
they  gave  three  huzzas,  with  their  hats.  When 
he  came  nigh  the  camp,  they  enquired  quelle 
nouveUe,'*  and  upon  being  told  that  Mr.  Semple 
and  twenty  or  more  others  liad  been  killed^  they 
huzzaed  and  shouted  lor  joy,  most  particularly 
Siveright,  Lartiarre,  and  Allen  Macdonell ;  them 
I  distinguished  particularly.  Mr,  Alexander 
Macdonell  went  to  give  the  news  to  the  other  peo- 
pie,  and  I  heard  him  say,  Sacri  nam  de  dieu! 
bonnes  nouvelles,  vingt  deux  anglois  de  tues.  Bos- 
tonnois  Pangman  enquired  whether  there  were  any 
killed  on  the  side  of  the  half-breeds,  and  being 
told  that  there  had  been  one,  and  who  it  was,  he 
said  that  it  was  his  cousin,  and  that  he  would  be 
revenged  on  all  the  English  ;  that  the  alfair  should 
not  end  here.  Siveright  was  present ;  Bostonnois 
spoke  French,  w  hat  he  said  amounted  to  this,  "  the 


affair  shall  not  end  here,  as  my  cousin  is  killed^ 
so  they  shall  all  be  killed  ;  none  of  those  dogs 
f *  shall  leave  the  river,  for  if  they  are  allowed  to 
^*  go  away,  they  will  always  be  coming  back,  as 
"  they  did  last  year,  and  therefore  not  one  of  them 
"  should  leave  the  river,  as  there  would  always  be 
^«  disturbance  and  mischief,  so  long  as  they  were 
allowed  to  live."  Bonhomme  Montour,  and 
Latour,  were  immediately  sent  off  to  Eed  Ri- 
ver, to  desire  Grant  not  to  let  the  settlers  go  away 
till  Mr.  Macdonell  should  arrive  at  Fort  Douglas 
with  his  party.*  Some  time  after  we  continued 
pur  roMte  towards  Fort  Douglas  by  land,  to  withia 
about  thirty  miles,  when  I  was  put  into  a  boat  and 
went  the  remainder  of  the  distance  by  water.  I 
found  Fort  Douglas  in  possession  of  the  half- 
breeds  ;  of  Cuthbert  Grant  and  others  of  the  par- 
ty  who  had  started  on  the  18th  from  Portage  des 
Prairies. 

Attorney/  General—Were  any  of  the  prisoners 
at  Fort  Douglas  ? 

Mr.  Pambrun,— Only  Mr.  Siveright,  the  others 
came  a  day  or  so  afterwards  with  Mr,  Norman 
McLeod,  and  then  a  council  was  held  with  the 
half-breeds.  I  saw  Mr.  Alexander  McKenzie, 
Mr.  Hugh  McGillis,  Mr.  John  McLaughHn,  and 
Mr.  McDonald  ;  I  also  saw  Mr.  Siveright  there. 

Attorney  General. — He  was  the  one  who  huzza- 
ed at  Portage  des  Prairies,  was  he  not,  when  the 
news  was  first  brought  of  this  melancholy  affair  ? 

Mr.  Fambrun. — Yes,  it  was  he,  and  JLamarre, 


{*)  In  no  part  of  the  evidence  produced  on  these  trials  has  the  most 
distant  allusion  been  made  to  the  charo^e  bn^ught  forward  against  Mr.  Alex- 
ander Macdonell  in  various  publications,  and  particularly  in  Manlius's  letters, 
and  the  '*  Notices  of  the  claims  of  tlie  Hudson's  Bay  Company,"  viz.  that  *'iie 
•*  liad  encouraged  his  men  to  expect  more  than  plunder,  as  the  revrard  of  con- 
**  quest,  and  had  promised  them  tlie  graiification  of  their  brutal  desires  with 
"the  wives  and  daughters  of  the  settlers,''  which  an  undeceived  public  will 
MOW  set  iluvvn  as  a  gratuitous,  aud  wilful  calumny,  and  an  infamous  libel. 
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fnd  Allen  Macdonell,  but  Siveright  did  not  attea^ 

the  council. 

Attorney  General- — You  have  not  said  any  thing 
about  Mr.  Simon  Fraser,  was  he  there  or  not  ? 

Mr.  Fambrun.'-r'l  do  not  recollect  whether  he 
was  or  not,  but  all  the  others  I  am  sure  were  j 
Mr.  Fraser  I  do  not  recollect. 

Attorney  Ge?2eral.--^T)id  you  see  Mr.  McLeod 
a-t  Fort  Douglas  in  his  capacity  of  a  magistrate  ? 

Mr,  Pambrun.r-^1  was  taken  before  Mr.  McLeod 
when  he  was  in  the  room  formerly  occupied  by 
the  late  governor  Semple,  but  I  do  iiot  know  for 
what,  as  he  did  not  appear  to  wish  for  any  inform- 
ation,  but  what  ha  got  ftorx)  the  half-breeds  or 
others  of  his  own  party. 

Attorney  General — Did  these  gentlemen  know 
of  the  affair  of  the  19th  June,  and  that  the  per- 
sons you  found  in  possession  of  the  fort  upon  your 
arrival  there,  ha4  been  engaged  in  it? 

Mr,  Fambrun.-^Ye%  they  must  have  known  it, 
because  it  was  the  general  topic  of  conversation, 
nothing  else  was  talked  of. 

Attorney  General — Did  they  appear  displeased 
with  the  half-breeds  and  gthprs  who  had  been  en^ 
gaged  in  that  affair  ? 

Mr,  Fambi  un.—^o,  not  at  all,  quite  the  con- 
trary, they  appeared  pleased,  and  rewarded  them, 
they  dined  constantly  at  the  same  table,  and  were 
always  together.  A  council  was  held  after  Mr. 
McLeod  arrived,  and  some  few  bales  of  clothing 
were  brought  out,  and  given  to  them.  The  half- 
breeds  gathered  together,  and  Mr.  McLeod  made 
a  speech  to  them,  thanking  them  for  what  they  had 
done,  and  gave  them  presents  of  clothing,  and  as 
there  were  more  persons  than  there  were  suits, 
those  v/ho  did  not  get  them  at  that  time,  were  pro- 
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iBised  they  should  have  them  when  the  aiitumil 
canoes  arrived. 

Attorney  General — -Was  you  at  the  council  ? 

Mr»  Pambrun,—No,  I  was  not  5  they  would 
not  have  let  me,  and  it  was  not  my  business  to  at- 
tend a  council  of  murderers,  but  that  was  what  all 
who  did  attend  it  said  was  the  nature  of  Mr.  Mc-» 
Leod's  speech  to  those  that  had  helped  to  murder 
governor  Semple,  viz.  that  he  did  not  expect  to 
have  met  so  many  with  Mr*  Macdonell,  that  they 
were  his  kinsmen,  and  had  helped  them  in  their 
time  of  need,  and  he  had  therefore  brought  cloth- 
ing for  them,  but  as  there  was  not  enough  for  all, 
those  who  wanted  them  most  must  take  what  were 
there,  and  the  others  should  have  some  equally 
good  when  the  fall  canoes  came  up.  I  saw  a  ca- 
pote and  feathers  that  one  came  away  with,  and 
he  told  me  it  was  for  the  19th. 

Attorney  General — Did  you  hear  any  particular 
conversation  between  the  gentlemen  and  any  of 
the  half-breeds  engaged  on  the  19th,  shewing  tlieir 
approbation  of  the  conduct  pursued  by  them  on 
that  day  ? 

Mr.  Pambrun, — No,  I  do  not  know  of  any  par« 
ticular  conversation  on  their  part  approving  of  the 
half-breeds'  conduct all  I  know  is,  that  they  din- 
ed together  every  day,  and  were  always  together^ 
and  I  suppose,,  did  not  disapprove  of  it,  or  they 
would  noti 

Attorney  General, -^Did  you  go  to  tlie  battle- 
ground yourself? 

Afr.  Fa77ibrtm.—YQS,  I  asked  Mr.  Macdonell 
to  let  me  go  and  see  it,  and  he  allowed  me  to  go ; 
m  most  dreadful  scene  I  witnessed.  Tiiere  were 
the  mangled  li aibs  oi'  the  sufferers  on  the  19th 
June  exposed  to  the  wolves  and  dogs  to  be  torn 
and  .de  vail  red  ;  i:\eve  were  arms,  and  legs,  and 
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heads,  and  bowels,  of  the  murdered  victims,  scat- 
tered over  the  ground.  The  Indians  of  the  neigh- 
bourhood would  have  buried  them,  but  were  afraid 
of  the  half-breeds,  and  North  West  people.  All 
"who  escaped  I  believe  were  Pritchard,  Bourke, 
Corcoran,  and  Heden. 

Cross-ea:amination  conducted  by  Mr.  Sherwood. 

Mr,  Fambrim.—l  received  Mr.  Semple's  letter 
of  instructions  on  the  day  it  bears  date,  and  I  set 
off  as  soon  as  I  got  it.  I  was  ready  before,  and 
was  only  waiting  ibr  my  instructions,  which 
Mr.  Semple  gave  me  in  writing.  Those  instruc- 
tions you  have  seen  in  the  letter  which  contained 
them.  Written  instructions  were  frequently  giv. 
en.  I  suppose  Mr.  Semple  imagined  I  might  be 
stopped  because  our  people  had  been  stopped  be- 
fore,  and  also  because  we  knew  ther^e  was  a  very 
large  party  of  half-breeds  at  tlie  North  West  Qu' 
Appelle  fort. 

Mr.  6herwood. — Do  you  know,  Sir,  if  part  of 
Mr.  Semple's  apprehension  arose  from  an  idea,  as 
he  had  taken  Fort  Gibraltar,  that  something  might 
be  taken  from  him,  or  as  Mr.  Miles  McDonell 
had  taken  pemican,  perhaps  pemican  might  be 
taken  by  others  in  return  for  it  ? 

Mr.  Pamhrun. — I  do  not  know  that  Mr.  Sem- 
ple took  Fort  Gibraltar,  nor  that  Miles  McDon- 
ell took  pemican. 

Mr.  jSkerwood. — Do  you  know,  Sir,  that  in 
March,  not  long  before  you  started  on  this  un- 
fortunate journey  to  Qu' Appelle,  Mr.  Colin 
Robertson,  who  sometimes,  I  believe,  was  called 
Mr.  Lofty,  took  Fort  Gibraltar  ? 

Mr.  Fambrun.—'^o,  I  do  not,  I  was  not  there 
in  March. 

Mr\  Sherwood.— V^dly  Sir,  in  the  month  of 
April ;  do  you  know  that  it  had  been  taken  by 
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people  from  Fort  Douglas  under  the  directions  of 
this  Mr.  Robertson  ? 

Mr.  Fambrun.— In  April  I  knew  that  it  had 
been  taken^  but  not  being  there  at  the  time  of  its 
being  captured,  I  can  not  say  by  whom. 

Mr.  Sherwood,— When,  as  a  soldier,  you  go  to 
reinforce  a  place,  you  generally  try  to  avoid  a  su- 
perior force,  do  you  not,  to  avoid  being  surpris- 
ed,  or  coming  to  battle,  till  you  have  effected  a 
junction  with  the  body  you  are  sent  to  reinforce  ? 

Mr.  Pambrun^^Oi  course  when  you  go  to  rein- 
force a  place  or  troops,  you  try  to  join  them  with- 
out fighting. 

Mr,  Sherwood. -^li  you  meet  a  superior  force 
unexpectedly,  are  you  not  obhged  to  yield  ? 

Mr.  Fambrun. — Yes,  if  too  strong  to  contend 
with. 

Mr.  Sherwood. — And  this  time  you  met  rather 
unexpectedly  a  superior  force,  and  they  took  you 
prisoners  was  not  that  it  ? 

Mr.  Fambrun.~I  do  not  know  about  meeting 
a  superior  force,  and  being  made  prisoner.  I  was 
met  by  a  party  of  ruffians,  too  strong  to  contend 
with,  and  they  robbed  me  of  all  my  property,  and 
made  me  a  prisoner. 

Mr.  Sherwood, — -Bostonnois  Pangman,  was  he 
of  this  party  whom  you  call  ruffians  ?  rather  a  hard 
name,  Mr.  Pambrun. 

Mr*  Fambrun, — Yes,  he  was  one  of  the  ruffians, 
for  I  can  not  call  them  any  else,  who  robbed  me, 
and  treated  me  as  they  did.  I  don't  know  what 
else  to  call  them. 

Mr.  Sherzvood\—Be  cool- — don't  ffet  ansrrv — I 
have  a  great  many  questions  to  put  to  you.  Do 
you  know  that  Bostonnois  Pangman  had,  in 
March  before  been  made  a  prisoner  and  robbed  ? 
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did  you,  ever  hear  of  that  circumstance,  or  ar^y 
about  Fort  Pembina  ? 

Mr\  Famhrun,'—A  did  hear  that  Pangman  was 
made  a  prisoner,  but  I  do  not  know  of  his  being 
robbed. 

Mr,  //iemoor/.— Well  then,  having  been  taken 
prisoner  himself  by  your  people,  the  tide  had 
turned  and  he  made  you  a  prisoner.  Aye  !  well 
turn  and  turn  about's  fair  play.  Now,  Sir,  I 
want  to  knov/  a  little  more  about  this  extraordina- 
ry speech  of  Mr,  MacdonelPs  in  which  he  talked 
oi  rinsing  the  land  vvith  blood.  Did  you  upder- 
stand,  Sir,  Vv^hat  he  meant  by  rinsing  F  but  first 
tell  us  what  it  was  that  Mr.  Macdonell  did  say, 
because  it  is  very  important  to  a  right  understand* 
iiig  of  you  ? 

Mr.  Pamhrun.—l  have  said  it  often  enough 
before. 

Mr,  Sher'wood. — Oh  no,  you  have  not,  you 
must  say  it  ag;rin,  and  perhaps  again  after  that, 
for  I  do  not  at  all  comprehend  this  rinsing  the 
land  with  blood.    So  let  us  have  it  again  ? 

Mr,  Fambrun,  He  said  that  they  were  going 
down  to  drive  away  the  English  again,  and  al- 
though  the  Indians  would  not  go,  that  the}^ 
W'ould. 

Mr,  She7Xvoo(L—Go  cn.  Sir,  you  are  just  com- 
ing to  that  part  which  I  am  desirous  to  hear  again, 
about  rinsing,  perhaps  you  mean  drench  as  that 
has  appeared  in  print  in  your  affidavit  ? 

Mr,  Pamhrun, — He  said,  if  resistance  was  made 
lie  would  dreneh^  if  I  said  rinse^  I  did  not  mean 
it,  he  said  he  would  drench  the  lands  with  the 
blood  of  the  English,  with  the  blood  of  the 
settlers. 

Mr.  Shcrxcood,— And  you  are  positive  that  you 
heard  Mr.  Alexander  Jlacdonell  make  that 
j^peech  ? 
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Mr,  Pamhrim. — I  am  confident,  or  do  you  think 
I  would  say  it  on  my  oath  ? 

Mr.  SherwoocL— You  have  since  that  time,  J 
beHeve,  made  an  affidavit  of  the  same  circum- 
stances, and  detaihng  the  speech ;  before  whom 
did  you  make  it,  supposing  you  to  have  made 
one  ? 

Mr.  Pamhrun. — I  did  make  an  affida\'it  of 
p  those  and  other  circumstances  before  my  Lord 
Selkirk. 

Mr,  Sherwood, — Did  you  draw  up  the  affidavit 
3'Ourself,  or  if  you  did  not,  tell  us  who  did,  will 
you  ? 

Mr,  Pamhriin, — I  did  not  write  it  myself.  I 
do  not  understand  English  very  well,  and  did  not 
then  so  well  as  I  do  now,  but  I  told  Mr.  Miles 
Macdonell  what  I  had  to  swear  to,  and  he  v^^rote 
it  down  for  me  to  make  oath  to. 

Mr,  Sherwood, — Pray,  Sir,  where  was  your 
deposition  taken  ? 

Mr,  Pambrun, — It  was  taken  at  Fort  William. 

Mr,  Sherwood, — At  Fort'WilHam,  was  it?  how 
canie  that  ?  was  his  Lordship  on  a  visit  to  the 
partners  of  the  North  West  Company,  was  he  a 
guest  at  Fort  William  ? 

Mr,  Pambrun, — No,  he  was  not  a  guest  to  the 
North  West  Company  ;  he  would  not  be  a  guest 
of  their's,  you  may  be  sure  ;  he  would  scorn  it. 

Mr,  Sherwood, — The  affidavit  that  you  made 
before  Lord  Selkirk  was  it  prmted,  at  your  re- 
quest or  by  your  approbation  ? 

Mr,  Pambrun, — No,  it  was  not  at  my  request, 
nor  indeed  with  my  approbation  being  asked. 

Mr,  Sherwood,— Do  you  know  that  it  was 
printed  ? 

Mr,  Pambriin,~Yes,  I  do,  I  have  seen  it  m 
print. 
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Mr,  Sherwood. — Who  was  with  you  when  you 
made  oath  to  your  deposition  ? 

Mr.  Pambrun.— The  Earl  of  Selkirk  and  the 
gentleman  who  drew  it  up  for  me.  It  was  sworn 
to  before  the  Earl  of  Selkirk,  as  a  magistrate,  at 
Port  William. 

Mr.  Sherwood. — Pray,  Sir,  how  did  Lord  Sel- 
kirk happen  |:o  be  at  Fort  William,  taking  deposi- 
tions as  a  magistrate,  in  the  house  of  the  North 
West  Company  ? 

Mr.  Pambrun.- — Lord  Selkirk  came  to  Fort 
William  to  look  after  the  murderers  of  the  19th 
June,  in  his  capacity  of  a  magistrate,  and  being 
resisted,  he  took  possession  of  the  fort,  and  I  be- 
lieve it  was  in  that  manner  he  happened  to  be  at 
Fort  William. 

Mr.  SherwoQd.-^^Wsis  you  at  Fort  William  at 
the  time  ? 

Mr.  Pambrun. — Yes,  I  was.  I  had  been 
brought  down  from  Fort  Douglas  before  Lord 
Selkirk  arrived. 

Mr.  Sherwood^'-r-^And  what  was  done  with  the 
gentlemen  belonging  to  the  North  West  Company 
who  were  at  Fort  WilHam  ? 

Mr.  Pambrun. — They  were  sent  to  Canada,  I 
believe  to  take  their  trials.  I  know  they  went 
away. 

Mr.  Sherwood.— Were  you  very  glad  that  they 
w^re  sent  away  ? 

Mr.  Pambrun.— 1  do  not  know  that  I  was  glad, 

Mr.  Sherwood. — Well,  then  were  you  sorry 
that  they  were  sent  away  ? 

Mr.  Pambruji. — No,  I  can  not  say  that  I  was 
sorry. 

Mr.  Sherwood. — But  you  must  have  been  glad 
or  sorry,  one  or  the  other  you  must  have  been, 
and  I  only  want  to  know  which  ? 
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Mr.  Pamlrun. — I  tell  you  I  don't  know  tliat  f 
was  glad ;  nor  do  I  know  that  I  was  sorry  j  do 
you  know  better  than  me  what  I  was  ? 

Mr.  Sherwood, — You  are  not  to  catechize  me* 
It  is  not  you  who  are  to  examine  me*  It  is  1  who 
am  to  examine  you,  and  I  ask  you  again,  was  you 
glad  or  sorry  that  the  North  West  gentlaipen 
were  turned  out  of  their  houses,  and  their  proper- 
ty taken  from  them,  by  your  master,  Lord  Sel- 
kirk ?  now,  Sir,  instead  of  asking  me  a  question 
answer  mine. 

Mr.  Fambrun. — I  do  not  know  that  I  was  glad 
or  sorry  of  what  you  say,  because  I  do  not  know 
that  it  took  place,  I  could  not  but  be  glad  that 
murderers  were  brought  to  justice,  and  such  I 
considered  them. 

Mr.  Sherwood. — That  is  your  opinion,  is  it  ? 
I  dare  say  you  considered  Paul  Brown  and  Bou- 
cher murderers,  as  your  master  did,  but  a  jury  of 
impartial  persons  have  thought  differently.  Do 
you  know  of  any  right  that  Lord  Selkirk  had  to 
take  Fort  WilHam  ? 

Mr.  Pambrun. — I  believe  that  if  he  had  not 
taken  it,  that  he  and  all  with  him  would  have  been 
massacred  by  the  North  West  people,  and  that  I 
should  think  reason  enough.  W^hen  Lord  Selkirk 
first  came,  he  did  not  take  the  fort,  it  was  not  till 
he  had  information  that  they  intended  to  attack 
him  and  his  party  that  in  self  preserv\ation  he 
took  it. 

Mr.  Sherwood.— How  do  you,  presume,  Sir,  to 
suppose  that  the  North  West  Company  would 
have  massacred  Lord  Selkirk  and  his  party,  even 
if  they  had  attempted  to  get  possession  of  their 
houses  and  property  ? 

Mr.  Pambrun. — 1  do  believe  they  intended  it, 
for  they  gave  their  words  of  honour  to  Lord  Sel- 


kirk,  that  they  would  not  attempt  any  thing 
against  him,  nor  move  any  thing.  When,  after 
giving  that  promise,  I  know  that  gun-powder  was 
taken  away  and  hid  in  a  swamp  behind  the  house, 
and  that  arms  were  concealed,  I  can  not  doubt 
but  that  they  did  intend  to  massacre  the  whole 
party. 

Mr.  Sherwood, — You  were  in  the  habit  of  din- 
ing with  these  gentlemen,  Sir,  when  you  were  at 
Fort  William  ? 

Mr,  Pambrun,-^!  was  accustomed  to  dine  at 
their  table. 

Mr.  Sherwood, — Did  you  dine  with  them  wil* 
lingly? 

M7\  Pamhnm, — I  dined  with  them  willingly 
enough,  for  there  was  no  where  else  for  me  to 
dine. 

Mr,  Sherwood, — ^You  were  then  all  of  one  par- 
ty, and  there  was  uo  difference  between  you  at 

that  time  ? 

Mr,  Fambrun,- — There  was  a  great  difference,  I 
tlnok,  for  they  were  murderers,  and  I  was  not  a 

rnurderer* 

Mr,  Sherwood,-^How,  dare  you  presume  to  say 
those  gentlemen  are  murderers  ? 

Mr.  Pambrun.—l  do  not  say  that  thei/  are  ex^ 
actly  murderers,  but  I  do  presume  to  say  that 
they  are  accessaries  to  murder,  and  a  great  many 
more  than  them, 

Mr,  Sherwood — Then,  Sir,  how  came  you  to 
dine  and  associate  with  them  if  that  was  your 
opinion  ? 

Mr.  Pamhrwi, — I  did  it  through  necessity, 
there  was  no  other  place  for  me  to  have  my  vic- 
tuals in  but  at  their  table*  I  did  not  do  it  from 
*2iioice,  believe  me. 
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LOUIS  NOLIN,  sworn.    Examined  ly  the  Altor^ 
ney  General. 

Mr.  Nolin. — 1  was  at  Fort  Douglas  in  18l6» 
I  know  that  it  was  expected  the  settlement  was  ta 
be  attacked  ;  we  had  received  information  several 
times  of  it  from  friendly  Indians  and  others*  A 
day  or  two  before  the  19th  June,  two  Indians 
came  to  the  fort,  and  I  interpreted  for  governor 
Semple  what  they  said.  They  told  us  that  they 
had  made  off  from  a  large  party  of  half-breeds  and 
Others,  who  had  come  down  from  Qu'Appelle, 
and  were  theti  at  Portage  des  Prairies,  on  their' 
way  to  attack  us,  and  that  we  should  certainly  be 
attacked  in  the  course  of  a  day  or  two.  The  re- 
port that  we  were  to  be  attacked  had  prevailed  a 
long  time.  Though  the  report  was  very  prevalent 
Mr.  Semple  did  not  give  attention  to  it ;  indeed 
he  constantly  said  he  could  not  think  that  they 
Vould  hurt  the  settlement,  and  he  thought  we 
were  safe  in  the  fort ;  a  watch  was  constantly  kept^ 
however,  at  the  fort,  so  that  we  might  have  no- 
tice when  they  came.  I  was  there  on  the  19th 
June,  and  towards  evening,  ari  alarm  was  given 
that  an  armed  party  on  horseback  were  coming 
down  and  passing  the  fort.  I  was  not  present 
when  they  were  tirst  perceived  ;  I  was  at  the  river, 
fishing,  and  did  not  see  them  then  ;  as  soon  as  I 
heard  they  were  come  I  went  up  to  the  fort.  Mr. 
Scrapie  had  gone  out  before  I  got  there  ;  I  went 
into  the  fort  and  found  a  number  of  our  people  ia 
it.  I  should  suppose  from  fifteen  to  twenty  mea 
were  there,  and  from  twenty  to  twenty  eight  must 
have  gone  with  Mr,  Semple.  When  I  heard  that 
Mr.  temple  had  gone,  being  afraid  something 
might  happen,  I  sent  an  Indian  to  see  what  took 
place,  before  doing  so,  however^  I  bad  myself 
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looked  from  a  bastion,  and  saw  that  our  people 
were  in  line.  The  man  soon  returned,  and  told 
me  that  the  governor  was  surrounded  by  the 
mounted  party.  I  did  not  see  them  surround 
liim.  I  did  not  see  any  thing  after  what  I  men- 
tioned of  their  being  in  line.  When  the  Indian 
told  me  this,  I  sent  him  back  again,  to  see  what 
was  done,  and  shortly  after  he  came  and  told  me 
that  Mr.  Semple  and  several  of  the  English  gen- 
tlemen were  killed,  as  well  as  a  number  of  the 
men,  and  that  the  other  side  had  lost  only  one. 
I  know  Cuthbert  Grant  very  well.  I  saw  him 
for  the  first  time  after  the  battle  on  the  next  day 
at  the  fort;  he  came  there  with  a  number  of 
persons.  I  did  not  see  Morain  with  them.  On 
the  ^Oth  I  went  to  the  plains,  and  I  saw  Grant. 
The  bodies  of  those  who  had  been  killed  on  the 
19th  were  not  buried,  and  I  asked  permission  of 
Grant  to  send  and  bury  them.  He  said  I  might 
either  send  for  them  away,  or  bury  them  there. 

Attorney  General. — How  long  did  the  people 
remain  at  Fort  Douglas  ? 

Mr.  Nolin. — I  asked  only  four  days,  but  Grant 
said  only  two  could  be  allowed.  Understanding 
that  an  arrangement  had  been  made  with  Mr. 
Pritchard  on  account  of  our  people  generally,  I 
did  not  say  much  to  him  about  it.  I  think  it  was 
on  the  21st,  or  perhaps  on  the  S2d,  that  all  the 
people  went  away. 

Attorney  General. — Why  did  they  go  away  from 
their  settlement  ? 

Mr.  NoUn. — It  was  all  that  Cuthbert  Grant  and 
his  party  would  agree  to.    It  was  the  only  way  ' 
they  had  to  save  their  lives. 

Attorney  General — Had  any  of  the  North  West 
partners  arrived  at  Fort  Douglas  before  you  went 
away  ? 


Mr,  Nolm. — Yes,  Mr.  Alexander  McKenzi© 
had  arrived. 

Attorney  General — Had  you  any  conversation 
with  him  upon  v^hat  had  occurred  on  the  J  9th? 
Mr,  Nolin. — No,  I  had  not  any  that  I  recol- 

.  lect.  I  did  not  see  Mr.  McKenzie  go  to  the 
ground  where  Mr.  Semple  was  killed,  but  I  un- 
derstood  that  he  went ;  I  was  told  that  he  did  go. 
I  did  not  see  any  presents  given  by  Mr.  McKen« 
zie  to  the  people  who  had  been  engaged  in  the 
affair  of  the  19th  June.  I  was  present  about  ten 
Biinutes  after  Mr.  McKenzie  arrived,  and  saw 
him  with  Cuthbert  Grant  and  Alexander  Fraser. 
They  had  a  long  conversation  together,  but  it  was 
in  English,  except  a  few  words  now  and  then  in 
French,  and  as  I  do  not  understand  English  very 
wpll,  I  can  not  say  what  they  were  talking  about ; 
but  from  the  little  I  did  understand  I  have  no 

'  doubt  of  its  being  about  the  aflair  of  the  19th 

!  June. 

Attorjiey  General — Did  you  see  the  whole  of 
the  prisoners  at  the  Forks,  or  which  of  them  did 
you  see  ? 

Mr,  Nolin.-r^l  do  not  recollect  that  I  saw  Dr. 
McLaughlin,  but  I  think  I  did  see  all  the  others. 

Attorney  General. — How  did  they  appear ;  con* 
tented  with  what  had  happened,  or  did  they  ex- 
press regret,  and  appear  sorry  for  this  naelancholy 
occurrence  ? 

Mr-  Nolin. — No,  I  can  not  say  they  appeared 
sorry  for  it.  They  appeared  to  me  to  be  pleased 
Irith  it.  m'ont  parus  bie7i  contens," 

Cross  examined  by  Mr  Sherwood, 

Mr,  Sherwood, — Do  you  kn^^w  who  fired  first 
on  the  19th  June^ 

Mr,  No,  I  do  not,  I  was  not  present. 


Mr.  Sh^rwood,^T>iA  you,  Sir,  at  the  time  lieai^ 
wlio  fired  first,  or  was  you  not  on  the  next  day 
told  who  fired  first  ?  was  you  not  on  the  next  day 
told  that  the  Hudson's  Bay  people  fired  first,  or 
that  Lord  Selkirk's  people  fired  first  ? 

Mr*  iVo/m— --Next  day  I  did  hear  that  Lord 
Selkirk's  people  fired  first.  Lord  Selkirk's  people 
p,nd  the  Hudson's  Bay  I  consider  the  same. 

Rezemmined  bij  the  Attorney  General 

Attorney  General  — Who  was  it  told  you  tl^at 
the  Hudson's  Bay,  or  Lord  Selkirk's  people  fired 
first ;  w  as  it  the  North  West  people  ? 

Mr,  Nolin. — The  North  West  people  told  me 
so,  they  said  Mr.  Semple's  party  fired  first. 

Attorney  GeneraL— Did  you  always  hear  that 
account  ? 

Mr.  N()Iin, — No,  I  also  heard  they  fired  both 
together.  The  accounts  given  were  different,  ve- 
ry difilerent,  but  that  is  what  I  heard  in  various 
ways,  though  1  can  not  say  any  thing  about  it  as 
I  was  not  there. 

FREDERICK  DAMIEN  HEURTER,  sworn. 
Examined  by  the  Attorney  General, 

Mr.  Ileitrter.' — In  the  spring  of  1816,  I  was 
in  the  service  of  the  North  West  Company,  hav- 
ing been  engaged  at  Montreal.  1  left  Montreal 
in  company  of  Mr.  Alex.  McKenzie  and  a  num- 
ber of  partners  of  the  North  West  Company.  Mr. 
McLeod  joined  the  party  at  Coteau  du  Lac,  and 
proceeded  with  us  up  the  country  to  Red  River. 
The  first  intelligence  we  received  of  the  destruc- 
tion of  the  colony  and  governor  Semple's  death^ 
we  got  fiom  the  settlers  wlio  had  left  Fort  Doug- 
las.   We  met  them  in  Red  River  j  I  think  it  was 
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m  the  S4th  June.  Mr.  McLeod  was  with  us  at 
that  time  ;  he  joined  us  at  Coteau  du  Lac,  and  he 
had  continued  on  v/ith  us  from  there.  The  gene- 
ral report  we  got  from  the  settlers  was  that  gover- 
nor Semple  with  from  twenty  to  twenty  two  per- 
sons had  been  killed  between  Fort  Douglas  an4 
Frog  Plains,  Ihe  accounts  of  different  persons 
did  not  agree  in  every  particular,  but  that  was 
the  most  general  account  given  by  the  people. 

Attorfiey  General — Who  was  with  you  in  your 
brigade  of  canoes,  1  mean  of  the  prisoners  ? 

Mr,  Heurter, — I  do  not  know  but  that  all  were 
there,  but  Siveright.  Mr.  McKenzie,  McGilhs, 
Fraser,  McLaughlin,  and  McDonald  were  there. 
It  was  Mr.  McLeod  who  commanded  our  brigade  \ 
he  was  considered  as  the  head.  Upon  meeting 
with  the  settlers  they  were  all  ordered  to  go  on 
shore,  which  they  did.  I  saw  Pritchard  and  He- 
den  among  the  persons  whom  we  met.  I  saw 
them  both  on  ^hore  there.  Mr.  Pritchard  told 
I  Mr.  McLeod  that  Mr.  Semple  was  killed,  together 
with  several  officers  of  the  colony,  and  in  all  twenty 
twQ  or  twenty  three  persons,  as  I  understood  him 
at  the  time. 

Attorney  General. — At  the  time  Mr.  Pritchard 
made  this  communication  to  Mr.  McLeod,  did 
you  see  Mr.  McKenzie,  or  any  of  the  other  gen- 
tlemen now  at  the  bar,  present  with  him  ? 

Mr.  Heurier,—V  can  not  say  that  I  did  at  that 
time.  We  were  afterwards  sent  down  to  Netley 
Creek  and  detained  there  about  two  days,  and 
then  proceeded  on  to  Fort  Douglas. 

Attorney  General — Were  Lieutenants  Misani 
and  Brumby  of  the  party  who  accompanied  you 
from  Montreal  ? 

Mr.  Heiirter.— They  were  both  of  them. 
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AUorney  General — Did  you  see  any  half- 
breeds  at  Netley  Creek  who  had  come  from  Fort 
Douglas  ? 

Mr.  Heurter, — No,  !  did  not  see  any  ti}l  I  ar- 
rived at  Fort  Douglas. 

Attorney  General — --Not  at  Bas  de  la  Riviere  ? 

Mr.  Heurter, — No,  I  did  not  see  any  till  I  got 
to  Fort  Douglas.  I  saw  Cuthbert  Grant,  Alex- 
ander Fraser  and  a  great  number  of  others  at  Fort 
Douglas  on  my  arrival.  The  fort  appeared  to  be 
in  possession  of  the  North  West  Company,  at 
least  it  was  their  servants  who  had  it  in  possession. 
A  dram  was  given  by  Mr.  McLeod  to  all  the  peo- 
ple upon  his  arrival ;  it  was  given  to  them  in  Mr. 
y em  pie's  room. 

Attorney  General— Did  you  ever  hear  any  ac- 
'  count  from  the  parties  engaged  in  the  affair  of  the 
i9th  June  of  the  death  of  Mr.  Semple  ? 

iifr^  Heurter.' — I  heard  from  these  persons  a 
number  of  different  reports  of  that  circumstance. 
I  did  not  hear  the  partners  give  any  account  of 
the  matter.  I  know  that  a  council  with  the  half- 
breeds  was  held  the  day  after  our  arriving  at  Fort 
Douglas,  for  I  was  present  at  it.  Mr.  Archibald 
Norman  McLeod  was  at  the  head  of  the  council, 
and  he  made  a  speech  to  the  half-breeds.  He 
thanked  them  for  their  assistance,  and  said  he  had 
brouglit  tliem  some  habiUements^  and  was  sorry 
that  he  had  not  brought  them  more,  but  that  he 
had  not  expected  to  have  found  so  many  of  them 
at  Red  River,  and  that  those  who  most  wanted 
them  must  take  these,  and  that  the  others  should 
have  an  equal  proportion  in  the  autumn.  Mr. 
Alexander  McKenzie  was  there.  The  half-breeds 
enquired  of  him  if  Lord  Selkirk  had  any  right  to 
establish  settlers  at  Red  River,  and  he  told  them, 
no.  that  he  had  no  right,  for  that  the  land  all  be- 
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longed  to  them,  and  that  they  had  done  wel!  to 
defend  their  own  lands.  Cuthbert  Grant,  Bos- 
tonnois  Pangman,  and  Seraphim  Lamarre  made 
the  division  of  the  clothes  among  the  half-breeds. 

Attorney  General — How  many  halt-breeds  do 
you  suppose  you  found  at  Fort  Douglas  upon  your 
arrival  there  ? 

Mr,  Heurter. — I  can  not  say  that  they  were  all 
half-breeds,  but  I  should  think  there  were  about 
sixty  persons  there  altogether,  and  the  greater 
part  were  half-breeds.  1  saw  Cuthbert  Grant 
there  and  he  told  us  in  what  manner  the  people 
and  governor  Semple  were  killed.  I  do  not  re- 
collect that  he  ever  said  that  he  had  killed  govern- 
or Semple  himself.  1  never  could  learn  posi- 
tively who  began  the  fire.  Grant  shewed  how 
the  parties  were  placed,  but  always  said  he  could 
not  tell  who  began  the  fire,  but  that  he  believed 
it  was  very  near  together. 

Attor7iey  General — Did  you  ever  hear  from 
Cuthbert  Grant  what  was  the  object  of  this  party 
coming  to  Red  River  ?  Did  you  ever  hear  that 
it  was  to  carry  provisions  to  meet  your  party  from 
Montreal  ? 

Mr.  Heurter, — No,  I  never  did  hear  any  thing 
of  that  kind. 

Attorney  General — Were  your  party  in  want  of 
provisions  so  that  you  expected  to  meet  them  at 
that  time  or  place  ? 

Mr,  Heiirter, — No,  I  can  not  say  that  I  think 
we  were  in  want  of  provisions,  and  1  never  heard 
that  they  were  expected  to  be  met  there.  At 
Bas  de  la  Riviere  I  was  directed  by  Mr.  McLeod 
to  prepare  a  number  of  cannon  cartridges  for 
some  field-pieces  that  were  there.  I  was  then  told 
that  the  party  were  going  to  take  Fort  Douglas. 
I  had  before  frequently  heard  it  spoken  of  but 
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never  so  unreservedly.  On  that  occasion  I  stated 
that  our  party  was  too  weak  for  such  a  purpose, 
and  that  I  did  notj  from  the  description  of  Fort 
Douglas,  think  that  it  could  be  taken  by  so  small 
a  party.  Mr.  McLeod  told  me  that  there  was  a 
party  coming  from  Portage  des  Prairies,  and  that 
another  party  was  to  come  Irotn  above  through 
the  Lake  Winnipic,  and  the  three  were  to  unite 
and  then  they  would  be  strong  enough.  This  was^ 
stated  as  the  reason  for  our  going,  and  taking  the 
cannon  which  I  was  to  have  charge  of. 

Attorney  General,— i  will  now  ask  you,  Sir,  did' 
you  make^  or  cause  to  be  made,  cartridges  for  the 
ordnance,  and  who  furnished  you  with  the  mater- 
ials for  preparing  them  ? 

Mr.  Heurter,—!  did  make  them.  The  gun- 
powder and  ball  were  obtained  from  the  stores, 
and  the  flannel  used  was  given  me  by  Mn  Mc- 
Leod who  had  brought  it  With  him. 

Attorney  General, — I  will  repeat  a  question  I 
have  before  put  to  you,  did  you  hear  any  thing  of 
a  party  being  expected  to  meet  you  with  provi-^ 
sions  from  Qu'Appelle,  or  Portage  des  Prairies^ 
or  was  your  want  of  provisions  such  as  to  render* 
it  necessary  that  you  should  receive  a  supply  ? 
were  you  short  of  provisions  ? 

Mr,  Heurter,—!  never  heard  that  any  were 
expected.  I  always  heard  that  the  party  from 
Portage  des  Prairies  were  expected  to  join  us  and 
help  in  the  attack  th?it  was  to  be  made  on  Fort 
Douglas. 

Attorney  General, — Except  the  giving  out  of 
dresses^  do  you  know  of  any  act,  on  the  part  of  any 
of  these  gentlemen,  that  appeared  like  giving  ap- 
probation to  the  half-breetis  who  had  been  engag- 
ed in  the  affair  of  the  19th  June  ? 


Mr,  Ileurter. — I  dan  not  say  that  I  do.  Mr. 
McLeod  made  the  spcechj  saying  he  had  not  ex- 
pected so  many,  but  that  the  suits  that  were  there 
must  be  taken  by  those  who  had  most  occasion  fbr 
clothes,  and  that  the  others  who  did  not  obtain 
them  at  that  time  should  have  them  in  the  au- 
tumn. It  was  Grant,  Bostonnois  Pangman,  and 
Lamarre,  who  divided  them  among  the  half-breeds 
ailer  Mr.  McLeod^s  speech. 

Cross  examined  hy  Mr,  Sherwood. 

Mr.  Sherwood. — In  Who^e  service  are  you.  Sir, 
at  present,  in  that  of  the*Earl  of  Selkirk,  or  of  the 
Hudson's  Bay  Company  ? 

Mr,  Heurter,^!  am  in  neither  the  one  or  the 
other's  employ. 

Mr,  Sherwood,— Were  you  never  in  the  employ 
of  either  ? 

Mr^  Heurter,—^o,  I  never  was. 

Mr.  Sherwood, — Who  brought  you  up  here  ? 
you  came  from  Montreal,  I  believe,  do  you  come 
at  your  own  expense  ? 

Mr.  Heurter.—^l  did  come  from  Montreal.  1 
am  under  subpoena  to  appear  here,  and  I  came  at 
my  own  expense. 

Mr,  Sherzvood.—Do  you  mean  to  swear  that 
you  bear  yoUr  own  expenses  at  the  present  mo- 
^  ent  ? 

Mr.  He urter.— No,  I  do  not.  At  the  present 
moment  they  are  borne  for  me.  I  luu  e  been  de» 
tained  for  a  iong  time  as  a  witness,  and  must  of 
course  have  a  subsistence  found  me. 

Mr.  Sherxvood.—Y^'lien  you  were  accompa- 
nying  Mr.  Mcf.eod  to  the  Indian" territory  you 
were  in  the  service  of  the  North  West  Company, 
1  believe.    How  long  did  you  remain  so  ? 
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Mr.  Heurier, — I  was  in  their  employ  about  & 
year. 

Mr,  Sherwood, — How  long  was  your  engage- 
ment for  ? 

Mr.  Heurier, — My  engagement  was  for  three 
years. 

Mr.  Sherwood, — -So  you  left  them  before  your 
engagement  was  closed  ? 

Mr,  Heurter,^!  did,  because  I  was  wanted  to 
do  what  I  thought  wrong. 

Mr,  Sherwood, — I  am  not  asking  you  why  you 
left.  Pray  did  you  not  receive  equipments  ?  do 
not  all  the  servants  of  the  North  West  Company 
receive  clothing  ?  was  it  extraordinary,  on  the  ar- 
rival of  the  canoes  with  supplies,  that  the  servants 
who  wanted  clothing  should  receive  them  ? 

Mr,  Heurter, — I  did  get  equipments,  but  not 
such  as  them,  they  w^ere  understood  to  be  pre- 
sents, and  not  the  regular  equipments. 

Mr,  Sherwood, — How  came  you  to  understand 
that  ? 

Mr,  Heurter, — Shaw,  a  half  breed  in  the  ser- 
vice of  the  North  West  Company,  told  me  they 
were  presents. 

Mr,  Sherwood — Was  you  in  the  Meuron  regi- 
ment, and  what  countryman  are  you  ?  was  you 
ever  in  the  French  service,  in  the  service  of  Bon- 
aparte ? 

Mr,  Heurter,—!  was  in  that  regiment.  I  am 
a  German,  and  was  formerly  in  the  French  ser- 
vice. 

Mr,  Sherwood, — A  number  of  your  former 
comrades  of  that  regiment  enlisted  into  the  ser* 
vice  of  the  Earl  of  Selkirk,  did  they  not  ?  but 
you  say  you  was  not  among  the  number  ? 

Mr,  Heurter, — Some  of  my  former  comrades 
did  enter  into  the  service  of  Lord  Selkirk,  and 


were  to  become  settlers,  but  I  did  not  enter  his 
service, 

Mr.  Sherwood.—Did  you  never  receive  money 
for  your  subsistence  from  a  certain  person  on  ac- 
count of  Lord  Selkirk  ? 

Mr.  Heiirter.'^l  certainly  have  received  mo- 
ney for  my  subsistence.  It  is  not  to  be  supposed 
but  I  must  have  a  living  found  me  by  some  body, 
3.S  I  have  been  upwards  of  two  years  under  deten- 
tion as  a  witness. 

Mr.  Sherzvood.-^Did  you  not  make  a  long  jour- 
ney with  Lord  Selkirk  from  Tied  River  through 
the  Mississippi,  round  by  Washington,  and 
through  the  United  States,  to  Canada  ? 

Mr.  Heurter.-^Yes,  I  did  accompany  his 
Lordship. 

Mr.  Sherwood. — In  what  capacity  did  you  tra- 
vel with  him,  was  you  his  valet  or  what  ? 

Mr.  Heurter. — I  did  not  travel  as  his  servant. 

Mr.  Sherwood,"^\n  w^hat  capacity  did  you  tra- 
vel with  his  Lordship,  was  you  his  companion  if 
not  bis  servant  ? 

Mr,  Heurter, — 1  was  not  Lord  Selkirk*s  ser- 
vant. I  travelled  with  him  as  a  companion  j  I 
certainly  was  not  his  servant.  I  w^ent  in  his 
company, 

MX'  Sherwood.— Whdit  rank  had  you  in  the  ar- 
my. Sir  ?  I  do  not  mean  under  Bonaparte,  but 
among  the  De  Meurons  ? 

(Mr.  Heurter  not  immediately  answerifig  the 
question,)  was  not  you  a  seijeant  only  ? 

Mr.  Heurter. — -I  was  a  serjeant. 

Mr.  Sherwood. — So  then,  the  travelling  com- 
panion  of  the  great  Lord  Selkirk  turns  out  to  be  a 
recruiting  serjeant  of  the  mercenary  De  Meuron 
regiment,  which  was  formerly  in  the  service  of 
Bonaparte :  he  w^as  a  servant  to  the  North  We3t 


Company  and  deserted  from  them  to  become  his 
Lordship's  travelling  companion™^ 

Attorney  General. — .1  really,  my  Lords,  consi* 
der  such  remarks  highly  ilHberal  and  unjustifiable. 
The  witness  does  not  represent  himself  as  the  com- 
panion of  Lord  Selkirk,  but  that  he  was  in  his 
company,  or  rather  accompanied  him.  It  being 
insinuated  that  he  was  a  servant,  he  said  he  did 
not  travel  with  Lord  Selkirk  in  the  capacity  of  a 
servant,  but  that  he  accompanied  him  ;  with  re- 
ference to  his  military  services,  he  was  clerk  to 
the  regiment,  and  is  a  very  decent  respectable 
man.— Was  not  you  clerk  to  the  Meurpn  regi- 
ment ? 

Mr*  Heurter, — I  was  clerk  to  the  regiment. 

Attorney  General.— Yon  do  not  meaii  you  was 
the  particular  companion  of  Lord  Selkirk,  but 
you  travelled  in  his  company,  and  not  in  the  ca- 
pacity of  a  servant. 

Mr.  Heurter. — That  is  what  I  mean. 

Attorney  General— Thsit  is  the  case  on  the 
part  of  the  crown , 

It  being  ten  o'clock,  P.  M,  the  Court  adjourned 
till  nine  o'clock^  A.  M,  to-morrow* 
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Saturday,  31st  October,  1818. 
Present 

His  Lordship,  Chief  Justice  Powell. 
The  Honourable  Mr.  Justice  Boulton. 

The  Court  being  opened  in  the  usual  form,  and 
the  jury  called  over^  the  trial  which  commenced 
yesterday  uas  resumed. 

Mr.  Sherwood. — Before  I  enter  upon  the  de- 
fence of  these  gentlemen,  there  is  a  point  to  which 
I  am  desirous  of  calHng  your  Lordships  attention, 
because  it  is  one  which  it  appears  to  me  indis- 
pensible  that  I  should  not  misapprehend  your 
Lordsliips  opinion.  It  is,  my  Lords,  as  to  the 
right  of  the  jury  to  decide  upon  the  evidence  be- 
fore them  upon  the  Vvhole  case,  one  branch  of 
which  is  where  the  offence  was  committed.  I  sub- 
mit, my  Lords,  that  whether  the  offence  was  com- 
mitted within  or  without  the  province  is  a  point 
that  could  not  be  argued  in  abatement,  from  its 
being  a  matter  of  fact,  and  therefore  of  right  be- 
longing to  the  jury  to  decide,  and  to  the  jury  on- 
ly. I  conceive  that,  upon  a  point  of  law  so  well 
established,  I  should  be  unnecessarily  trespassing 
upon  your  Lordships  time  were  I  to  refer  to  au- 
thorities. I  will  merely  mention  that  in  Tre- 
mayne's  Pleas  the  question  is  fully  considered. 
To  be  within  the  jurisdiction  of  this  Court  under 
the  Act  upon  which  these  trials  are  taking  place 
we  know  it  must  be  committed  "in  the  Indian 

Territories,  not  within  the  limits  of  either  of  the 
*'  provinces  of  Lower  or  Upper  Canada,  or  either 
*«of  them,  or  of  the  jurisdiction  of  any  of  the 
"  Courts  established  in  those  provinces,  or  Avithin 

the  limits  of  any  civil  government  of  the  United 
"  States  of  America.'*    Relative  to  the  United 


States  of  Ameriai,  or  the  Lower  Province,  I 
iiot  intend  to  say  any  thing.  I  shall  confine  my 
observations  to  the  boundaries  of  the  Upper  Pro- 
vince. The  constitution  of  Upper  Canada  tells  us 
its  boundaries  precisely,  so  that  there  can  be  no 
difficulty  in  foUov/ing  them,  though  there  may  be 
difficulty  in  determining  what  was  commonly  call- 
ed or  known  by  the  name  of  Canada,  which  must 
be  defined  before  the  limits  of  Upper  Canada  can 
be  accurately  ascertained.    The  boundaries  are 

to  con?mence  at  ^  stone  boundary  on  the  north 

bank  of  the  Lake  St.  Francis,  at  the  cove  west 
•*  of  Point  au  Bodet  in  the  limit  between  the  town- 

ship  of  Lancaster  and  the  seigneurie  of  New  Lon- 

gueil,  running  along  the  said  limit  in  the  direc- 
"tion  of  north  thirty  four  degrees  west  to  the 

westernmost  angle  of  the  said  seigneurie  of  New^ 
"  Longueil  j  thence,   along  the  north  w^estern 

boundary  of  the  seigneurie  of  Veaudreuil,  run- 
**ning  north  twenty  five  degrees  east,  until  it 
"  strikes  the  Ottawas  River,  to  ascend  the  said 

River  into  the  Lake  Tomiscanning,  and  from 
"  the  head  of  the  said  Lake  by  a  line  drawn  due 

north  until  it  strikes  the  boundary  line  of  Hud- 
"  son*s  Bay  including  all  the  territory  to  the  west- 
"ward  and  southward  of  the  said  line  to  the  ut- 

most  extent  of  the  country  commonly  called  or 
"  known  by  the  name  of  Canada."  What  consti- 
tutes Canada  at  the  present  moment,  and  what 
constitutes  the  province  of  Upper  Canada  par^ 
ticularl}^  can  not  I  conceive  be  decided  till  it 
is  settled  what  w^as  the  country  formerly  called  or 
known  by  the  name  of  Canada.  Now  if  Canada 
before  included  all  this  country  between  Lake 
Winnipic  and  Red  Lake,  then  the  spot  at  which 
the  ofFerice  is  said  to  have  been  committed  is  in 
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Upper  Canada,  because  all  the  country  to  th6 
westward  and  southward  of  a  certain  line  to  the 
utmost  extent  commonly  called  or  known  as  Ca- 
nada is  included  in  this  province.  I  do  not  say 
that  this  country  was  so  considered,  but  Mr.  At- 
torney General  has  not  shewn  that  it  is  not  a  part 
of  Upper  Canada,  and  I  contend,  before  he  can 
ask  for  a  verdict  against  the  defendants,  it  is  his 
bounden  duty  to  establish  the  offence  to  have  been 
committed  within  the  jurisdiction  of  the  Court. 
The  question  might  be  started,  is  it  not  in  the 
United  States  ?  It  therefore  is  incumbent  upon 
the  Attorney  General  to  shew  where  the  crime 
was  committed,  because,  if  it  Was  committed  with- 
in the  limits  of  the  United  States,  we  have  not, 
according  to  the  act  itself,  any  power  of  holding  a 
Court,  or  taking  cognizance  over  au  offence  com- 
mitted therein.  It  is  one  of  the  special  provisions 
of  the  act  that  it  shall  be  out  of  the  limits  of  the 
United  States  that  the  offence  is  committed,  he- 
fore  the  right  of  jurisdiction  can  be  exercised. 

Chief  Justice, — The  words  of  the  act  are  not, 
"  within  the  limits  of  the  United  States,"  but 

within  the  limits  of  any  civil  governmmt  of  the 
"  United  States  of  America.'* 

Mr,  Sherwood. — These  are  the  words,  my  Lord, 
certainly.  Now  for  the  fact  ;  I  believe,  my 
Lords,  the  extent  of  Canada  has  not  yet  been  as- 
certained, and  til!  His  Majesty's  government  de< 
fine  what  are  the  limits  of  Canada,  I  do  not  see  how 
jurisdiction  can  be  said  to  exist.  The  very  spot 
where  this  offence  was  committed  may  be  within 
the  province  of  Upper  Canada.  I  really  believe 
that  it  is  within  the  limits  of  Upper  Canada.  By 
the  treaty  of  Paris  we  know  that  the  line  of  bouri- 
'  dary  was  fixed  to  run  from  the  north  westernmost 
point  of  the  Lake  of  the  AVoods  in  a  due  west 
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course  to  the  River  Mississippi,  and  thence  along 
the  course  of  that  river,  and  so  fortli.  The  treaty 
of  London  in  1794^  declares  it  to  be  uncertain 
whether  the  River  Mississippi  extends  so  far  to 
the  north-ward  as  to  be  intersected  by  a  line  drawn 
due  "west  from  the  Lake  of  the  Woods  in  the  man- 
ner mentioned  in  the  treaty  of  17883  and  provides 
for  a  survey  to  take  place  under  commissioners; 
duly  appointed  to  ascertain  the  point.  No  step, 
however,  had  ever  been  taken  upon  this  subject, 
and  the  boundary  to  the  westward  of  the  Lake  of 
the  Woods  remains  completely  unsettled  as  the 
treaty  of  Ghent  takes  no  notice  whatever  of  the 
boundary  line  in  this  quarter.  Until  a  line  is  drawn 
to  the  source  of  the  Mississippi  it  is,  I  consider, 
almost  impossible  to  decide  what  are  the  limits  of 
the  United  States  of  America,  and  were  that  done 
it  might  appear  that  neither  this  Court  nor  Eng- 
land herseif  possesses  any  jurisdiction  over  the  of- 
fence charged  to  have  been  committed.  The  ve- 
ry  first  question  I  take  it  is  this,  is  the  place  with- 
in our  jurisdiction,  for  if  not,  we  are  only  wasting 
time  in  proceeding  with  the  trial.  To  ascertain 
whether  it  is  or  not,  we  see  at  once  the  importance 
of  having  established  boundaries. 

Chief  Justice,— 1  do  not  think  this  a  proper  time 
to  discuss  a  question  relative  to  jurisdiction  :  and 
it  will  be  a  matter  of  serious  consideration  to  the 
prisoners  counsel  whether  it  may  be  proper  to 
move  it  at  ail. 

Mr.  Sherzvoo(L' — I  beheve,  my  Lords,  that  the 
present  is  the  proper  time  for  me  to  introduce  the 
subject  to  your  Lordsliips  notice.  Your  Lordships 
are  avvare  that  I  coukl  raise  no  question  of  juris- 
ihctron  in  arrest  of  judgement,  and  that  I  could 
not  argue  it  in  demurrer,  it  being  a  matter  of  fact, 
and  one  wl^ich  I  consider  the  Attorney  General 
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feound  to  satisfy  the  jury  on,  before  be  is  entitled 
to  ask  for  a  verdict  of  guilty.  But  as  I  do  not 
think  it  will  be  necessary  1  shall  not  press  the 
question.  Abandoning  therefore  all  discussion  ou 
the  topic  of  jurisdiction^  I  remark  that  the  differ- 
ence can  not  be  too  frequently  adverted  to  be- 
tween the  situation  of  these  defendants  at  the  pre- 
sent moment,  and  what  it  would  be  had  any  prin- 
cipal felon  been  convicted,  because  this  jury  have 
to  recollect  that  no  evidence  can  be  adduced 
against  accessaries  till  they  are  satisfied  of  the 
guilt  of  the  principals.  The  first  question  is  ;  has 
a  murder  been  committed  by  Cuthbert  Grant  or 
Louis  Morain  ?  that  must  be  answered  affirmatively 
before  any  evidence  can  be  considered  as  bearing 
against  any  accessary^ 

Attorney  General,—!  beg,  my  Lords,  to  inter- 
rupt this  discussion,  as  its  object  is  too  apparent 
to  escape  detection.  The  learned  gentleman  is 
well  aware  that  he  is  not  entitled  to  address  the 
jury,  and  certainly  these  observations  can  be  con- 
sidered in  no  other  light,  as  they  have  no  refer- 
ence to  any  point  of  law.  On  them  undoubtedly 
the  learned  gentleman  is  entitled  to  address  your 
Lordships,  but  this  is  a  direct  address  to  the  jury 
which  I  am  confident  the  Court  will  not  permit, 

Mr.  Sherwood, — -1  have  no  desire  to  address 
the  jury,  or  to  do  any  tiling  which  is  irregular, 
any  more  than  the  King's  Attorney  General,  I 
was  merely  opening  to  the  Court  my  line  of  de- 
fence, I  consider  the  question  of  jurisdiction  high- 
ly important,  but  I  shall  defer  it  and  proceed  t« 
m\\  my  witnesses. 


DEFENCE. 

JAMES  TOOMEY,  sworn.    Examined  by  Mr. 
Sherwood. 

Toomey, — I  wa^  in  the  Hudson's  Bay  Company's 
service  in  1814,  under  the  command  of  Mr.  Miles 
MacdonelL  I  know  of  a  proclamation  being  issu- 
ed by  Mr.  Macdonell.  I  did  not  read  it  myself, 
but  I  heard  Mr.  Vicker  read  it,  and  explain  the 
tenor  of  it.  It  was  to  prevent  pemican  going  out 
of  the  country  about  the  lied  K  iver. 

Mr,  Sherwood. — IVere  the  people  generally  sa- 
tisfied with  it,  the  half-breeds  and  the  hunters  ? 

Toomey. — No,  they  were  very  much  dissatisfied 
with  it  indeed. 

Mr.  Sherwood. — What  did  the  proclamation  say 
was  to  be  done  if  the  provisions  were  attempted 
to  be  taken  out  as  usual  ? 

Toomey. — That  it  was  to  be  seized  and  taken 
to  Fort  Douglas.  I  know  of  two  train-loads  be- 
ing seized  by  our  people  from  some  of  the  North 
West  Company's  servants  in  the  spring  of  the 
year  1814,  for  I  was  one  of  the  party, 

Mr.  Justice  Boulton. — You  are  not  obliged  to 
answer  any  questions  that  may  lead  you  into  difii- 
culty.  If  any  such  are  put,  you  may  refuse  an- 
swering them,  and  if  they  would,  by  being  an- 
swered, bring  you  into  trouble,  the  Court  will 
protect  you. 

Mr.  therwood^ — Do  you  know  where  these- 
people  obtained  the  dried  meat  called  pemican^. 
which  your  party  seized? 

Toomey. ~i  was  told  by  a  person  named  Mc- 
Cauiey  that  they  had  bought  it  of  the  freemen,. 
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i^ot  the  people  of  the  settlement  at  Red  River, 
but  of  the  freemen,  or  the  people  that  hunt. 

Mr»  Sherwood. — Do  you  know  if,  previous  to 
1814,  the  North  West  Company  had  been  accus- 
tomed to  obtain  pemican  from  these  freemen,  as 
you  term  them  ? 

Toowif?^,— Yes,  I  know  that  they  had  been  in 
the  habit  of  trading  with  the  company. 

Mr.  Sherwood.-^But  shortly  after  this  procla- 
mation  you  know  that  they  were  prevented,  and 
their  pemican  was  seized  ? 

Toomey, — Yes,  it  was.  We  were  sent  to  seize 
it  under  the  command  of  Mr.  Warren  from  Fort 
Daer,  where  Mr.  Miles  McDonell  commanded, 
and  we  did  seize  it  under  his  orders  and  those  of 
Michael  McDonell.  Early  in  spring  time,  about 
the  middle  of  March,  we  were  sent  for  by  Mr. 
Miles  McDonell,  and  told  to  be  ready  to  go  when 
the  snow  was  off,  a  number  of  miles,  on  the  plains, 
to  search  for  provisions  amongst  the  freemen,  and 
that  we  w^ere  to  be  furnished  with  arms  and  am- 
munition. The  next  day  we  were  supplied  with 
them,  and  a  party  of  fourteen  or  fitteen  of  us 
went  with  Mr.  Warren.  Mr.  Miles  McDonell 
saying  he  would  not  be  long  in  following  us. 
Two  or  three  nights  after  leaving  Fort  Daer,  we 
slept  in  the  tents  of  some  freemen,  and  met  there 
with  Mr.  Michael  McDonell,  a  clerk  of  the  Hud- 
son's  Bay  Company,  and  also  some  of  the  servants 
of  the  North  West  Company.  The  next  morning 
we  saw  them  load  two  or  three  trains  with  provi- 
sions, we  were  then  ordered  to  load  our  muskets 
with  ball  and  fix  our  bayonets  ;  having  done  so, 
we  were  put  into  rank  by  Michael  McDonell,  and 
being  armed  we  stopped  it  from  being  taken  by 
the  North  West  Company's  servants.  We  were 
all  armed.   Whea  Lhey  were  going  to  take  it  away, 
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we  were  drawn  up  in  rank  with  fixed  bayonets,  and 
they,  finding  no  way  of  escape  with  it,  were  obliged 
to  put  it  back  on  a  stage  from  which  they  had  tak- 
en it  to  load  the  trains.  At  the  time  of  stopping 
it  we  expected  Captain  Miles  McDonell  every  mi- 
nute, but  Ivvas  sent  for  him  by  Mr.  Michael  Mc- 
Ponell,  and  to  tell  him  what  he  had  done.  He 
sent  word  to  Mr.  Michael  McDonell  to  keep  them 
in  his  possession  till  he  should  come  himself,  which 
he  did.  There  were  two  train-loads,  if  not  three  ; 
I  am  sure  there  were  two,  and  I  think  three. 

HUGH  SWORDS,  sworn.     E.ramined  hj  Mr. 
Sherwood, 

Swords.— 1  was  in  the  Hudson's  Bay  Company's 
service  the  whole  of  the  year  1814.  I  heard  of  a 
proclamation  issued  by  Mr.  Miles  McDonell  in 
that  year.  I  never  saw  the  proclamation  ;  I  only 
heard  of  it.  1  know  of  one  boat-load  of  provi- 
sions being  seized  by  the  Hudson's  Bay  Compa^ 
ny's  people,  tiie  provisions  were  on  shore,  and 
not  in  a  boat ;  but  they  were  about  a  boat-load  in 
quantity  ;  it  was  not  in  any  body's  possession  in 
particular  at  the  time  we  took  it.  A  party  of  us 
were  sent  by  Captain  Miles  McDonell  to  go  and 
look  for  provisions,  which  he  suspected  were  be- 
ing sent  away.  We  went  armed.  I  had  a  gun 
and  bayonet,  and  ball  cartridges.  A  place  was 
pointed  out  to  us  where  the  North  West  Company 
had  hid  a  quanttl^^  of  provisions,  and  we  went  to 
it,  and  found  about  ninety  six  or  ninety  seven 
bags  of  pemican,  which  we  took,  and  sent  to  Fort 
Douglas.  The  bags  are  made  pf  skins  and  weigh, 
when  packed,  about  ninety  poupds  each.  I  have 
no  knowledge  of  any  other  seizure  of  provisions 
being  made,    1  know  that  cannon  y^ere  planted 
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under  the  orders  of  Mr.  Miles  McDonell,  on  the. 
banks  of  the  Assiniboin  River.  They  were  placed 
there  to  prevent  the  North  West  canoes  and 
boat§  from  passing  into  Lake  Winnipic,  and  so 
into  the  interior,  or  below,  as  they  might  have 
occasion. 

Mr.  Sherwood. — Is  this  the  source  from  which 
the  North  West  traders  had  been  accustomed  to 
draw  their  provisions  ? 

Swords.— Ye^,  it  is  ;  they  always  used  to  get 
them  there, 

Mr.  Sherwood.— Do  you  know  of  any  other 
place  where  they  could  get  them  than  about  the 
Red  River  ? 

Swords. — No,  I  do  not.  I  do  not  think  there 
is  any  other,  at  least  for  a  great  distance. 

WILLIAM  WALLACE,  sworn.    Examined  by 
Mr,  Sherwood. 

Wallace. — I  was  in  the  service  of  the  Hudson's 
Bay  Company  the  whole  of  the  year  1814.  I 
know  of  a  proclamation  being  issued  by  Mr.  Miles 
McDonell  in  that  year.  I  heard  it  read  by  go- 
vernor Auld  at  the  fort  at  the  Forks  of  Red 
River.  It  was  to  forbid  provisions  being 
taken  away  upon  pain  of  their  being  seized. 
Governor  Auld  at  the  time  of  reading  the  procla- 
mation told  us  "we  were  not  to  think  our  own 
thoughts,  but  to  obey  our  masters,  right  or  wrong. 
Some  of  the  people,  upon  hearing  that  provisions 
were  to  be  stopped,  expressed  an  unwillingness 
to  be  employed  in  stopping  them,  and  then  Doc- 
tor Auld  said  it  was  not  for  us  to  think  our  own 
thoughts  but  it  was  our  duty  to  do  whatever  our 
masters  ordered  us,  whether  right  or  wrong. 
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Mr\  Skerw6od»~Do  you  know  of  any  provi- 
sioDs  being  stopped  and  taken  possession  of  by 
your  people  ? 

Wallace,— Yes^  I  know  of  a  quantity  of  pem- 

icao. 

Mr,  Shemood. --^How  do  you  know  of  it  ;  was 
you  one  of  the  party  sent  to  tiake  it,  and  do  you 
remember  what  quantity  there  was  ? 

Wallace, — No,  I  was  not  sent  to  take  it.  I 
was  working  at  the  time  at  a  fort  that  was  build- 
ing so  as  to  prevent  the  North  West  canoes  going 
down  the  river,  but  I  know  that  about  ninety  six 
or  seven  bags,  of  about  ninety  pounds  each,  were 
taken  and  brought  to  Fort  Douglas,  for  I  helped 
to  carry  it  up  to  the  store. 

Mr,  Justice  Boulton,~l%  this  the  same  lot  that 
w^s  sworn  to  have  been  stopped  and  taken  by  the 
last  witness,  or  is  it  another  transaction  ? 

Mr,  SherwoQd,~lt  is  the  same  fact,  my  Lord. , 
Was  you,  Wallace,  ever  at  the  S^skatchawan  Ri- 
ver, or  do  you  know  if  buffaloe  are  taken  between 
the  Red  River  and  Saskatchawan  ? 

Wallace,-^!  never  was  at  the  Saskatchawan,  but 
I  l^ave  always  heard  that  they  were  not  met  with 
after  leaving  the  Jied  River  country  for  a  very 
great  distance. 

Mr,  Sherwood,-^Y on  have  been  at  Hudson's 
Bay,  I  believe  ;  are  the  bufialoe  met  with  be- 
tween the  Red  River  country  and  Hudson's  Bay 
to  your  knowledge  ? 

Wallace, — I  have  been  at  Hudson's  Bay,  but 
there  are  none  between  it  and  the  Red  River 
country. 

Mr,  Sherxvood, — Then,  if  the  traders  in  those 
parts  do  not  obtain  supplies  from  there,  I  suppose 
they  can  not  get  them  at  all  ? 
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Walkce.-^That  is  the  only  plaee  I  ever  kne# 
them  to  be  got  from,  they  always  used  to  get 
them  from  there. 

JAMES  PINKMAN,  sworn^.    Emmmed  hy 
Mr.  Sherwood. 

PinJcman.—l  was  in  the  service  of  the  Hudson'^ 
Bay  Company  in  1814,  and  had  been  for  a  good 
while. 

Mr.  Shervcood.—'DiA  you  in  that  year  hear  any 
thing  of  a  proclamation  of  Mr.  Miles  McDonell, 
usually  called  in  that  country,  governor  Mc- 
Donell ? 

Pinkman,—!  believe  it  was  in  1813  that  I  heard 
of  it.    I  heard  of  it  at  Pembina. 

Mr.  Sherwood, — Do  you  know  of  any  provisions 
being  taken  at  Pembina  by  the  Hudson's  Bay 
people  ? 

Pinkman.—l  do  not  at  Pembina,  but  at  the 
fort  near  Brandon-house  I  do.  I  was  one  who 
went  for  it.  I  and  four  other?  went  with  Mr. 
Spencer  .to  the  North  West  fort  near  Brandon- 
house,  and  cut  down  the  pickets,  and  drew  the 
staples  of  the  locks,  and  took  away  about  five 
hundred,  bags  of  pemican.  We  cut  the  pickets 
and  destroyed  the  locks  because  those  who  were 
in  the  fort  refused  us  admittance.  We  askedj, 
that  is  Mr.  Spencer  did,  to  be  let  into  the  fort, 
which  was  refused,  and  we  cut  the  pickets. 

Mr.  Justice  Boidton. — All  this  is  of  no  manner 
©f  consequence  to  the  charge  against  the  prison- 
ers ;  what  if  five  hundred  bags  of  pemican  w^ere- 
taken,  is  that  any  justification  to  go  armed,  and 
take  the  lives  of  people  because  they  had  done.- 
wrong. 
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Mr.  Shefwood. — I  think,  my  Lord,  that  this 
testimony  is  highly  important.  I  should  think  if 
I  heard  that  a  man  yesterday  killed  another,  and 
that  it  was  likely  he  would  attack  me,  it  would 
furnish  very  good  ground  for  my  going  armed. 
Our  going  armed  was  to  protect  our  property, 
which  had  been  frequently  attacked,  and  taken 
from  us,  and  I  think,  with  great  deference  cer- 
tainly, that  I  am  not  exceeding  the  necessary  li- 
mits of  evidence  in  examining  the  witnesses  to 
the  fact  of  our  property  having  beeri  tstken  from 
us  by  the  most  violent  means.  Do  you  know  of  a 
quantity  of  pemican  being  seized  by  your  people, 
a  very  large  quantity,  and  under  what  circum- 
stances ? 

Finkman.-^I  know  that  there  was  a  Very  large 
quantity,  as  rhuch  as  five  hundred  bags,  taken 
from  the  North  West  foit  at  Brandon-house  to  the 
Hudson's  Bay  fort.  Mr.  Spencer,  myself,  and  I 
think  four  other  persons,  went  to  the  fort,  but 
first  Mr.  Spencet  went,  either  alone  or  only  one 
person  with  him,  leaving  us  at  the  Hudson's  Bay 
fort  called  Brandon-house,  and  on  his  'return  a 
messenger  was  sent  to  Fort  Douglas  with  a  letter 
to  Mr.  Miles  McDonell,  and  on  the  return  of 
the  messenger  we  all  went  to  the  North  West  fort, 
and  demanded  admittance,  which  was  refused. 
We  then  cut  down  a  number  of  the  pickets,  and 
got  into  the  fort.  We  asked  where  the  provisions 
were  kept,  but  they  not  telling  us,  we  broke  into 
the  store  by  drawing  the  staple  of  the  lock,  and 
found  about  five  hundred  bags  of  pemican,  wliich 
S^Q  took  away. 

Mr,  Sherwood,— YoM  have  resided  in  that  coun- 
try  some  time  ;  had  the  North  West  traders  been 
aceustomed  to  draw  their  provisions  from  thence  ? 
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Pinhnan. — I  know  that  as  long  as  I  have  been 
there,  and  before,  they  were  accustomed  to  draw 
their  provisions  from  that  country,  and  I  do  not 
think  they  could  get  them  any  where  else. 

Mr,  Sherwood.— Did  you  hear  any  thing  about 
raising  a  troop  of  cavalry  or  a  company  of 
horse  ? 

Finkman, — I  heard  Mr.  Miles  McDonell  say 
he  would  raise  a  troop  of  cavalry,  and  scour  the 
plains,  and  that  he  expected  they  would  soon  be 
strong  enough  to  drive  those  damn'd  North  West 
out  of  the  country. 

Mr.  Justice  Boulton.—When  did  you  hear  Mr. 
McDonell  say  this  ? 

Pinkman.— In  the  winter  of  1S13. 

Mr,  Justice  Boulton, — Was  every  thing  quiet 
then? 

Pinkman,— 'Every  thing  was  quiet  in  1813,  and 
during  the  winter,  till  the  proclamation.  There 
was  no  disturbance  till  the  proclamation  appeared, 
and  was  acted  upon. 

Mr,  Sherwood  stating  that  he  hadjinished  with 
Pinkman^  the  Court  enquired  of  the  Attorney  Gen- 
eral if  he  had  any  questions  to  put  to  the  witness^ 

Attorney  General, — Not  any,  my  Lords  ;  I  con- 
sider all  the  questions  on  the  examination  in  chief 
as  completely  irrelevant,  and  therefore  do  not  put 
any  questions  in  cross-examination,  tior  do  I  in- 
tend to  put  any  to  any  witness  on  the  subject  of 
seizing  provisions* 

Mr,  Sherwood,-^!  entertain  a  directly  contrary 
opinion  to  that  of  the  Attorney  General,  for  I 
consider  them  very  relevant,  and  very  important, 
highly  important,  to  the  substantial  ju^stice  of  th«i 
case. 
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MARTIN  JORDAN^  sworn.     Examined  hy 
Mr*  Livius  Sherwood* 

Jordan, — I  was  in  the  Indian  country  in  1814. 
I  know  that  there  was  a  battery  at  a  distance  of 
about  three  miles  from  the  fort  \  it  was  on  one 
bank  only,  and  not  on  the  banks  of  the  river  ;  it 
was  on  the  north  side  of  the  river  that  they  were 
placed  ;  there  was  no  particular  battery  more  than 
the  cannon  were  placed  there,  and  men  were  kept 
to  watch  that  the  boats  belonging  to  the  North 
West  Company  did  not  pass. 

Mr,  Livius  Sherwood, — Do  you  know  of  any 
arms  having  been  taken  from  the  North  West  Com- 
pany by  your  people  ? 

Jordan. — Yes,  1  know  that  a  box  of  arms  was 
taken.  I  saw  them  in  the  canoe,  and  afterwards 
at  our  fort  in  the  store, 

Mr,  Livius  Sherwood, — Was  there  a  battery 
below  Fort  Douglas  ? 

Jordan. — Yes,  there  was  one  at  the  distance  of 
about  two  or  three  hundred  yards  below  it,  on  the 
north  side. 

Mr,  Livius  Sherwood, — Do  you  know  of  any 
body  being  taken  prisoner  ? 

Jordan, — Yes,  I  know  our  people  took  a  person 
prisoner ;  Mr.  House,  I  believe,  prevented  him 
from  going  away  ;  I  understood  it  was  Mr.  House, 
and  he  was  in  the  service  of  the  Hudson's  Bay 
C'ompany. 

Mr,  Livius  Sherwood. — Had  you  occasion  at 
any  time  to  hear  Mr.  Miles  McDonell  drink  any 
particular  toast  ? 

Attorney  <jeneral — I  object  to  the  witness  be- 
ing permitted  to  answer  that  question.  It  cer- 
tainly can  have  no  bearing  upon  the  case,  and 
the  only  purpose  for  which  it  can  be  put  is  to 
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place  a  very  serious  subject  in  a  ludicrous  point  of 
view. 

Mr.  Livius  Sherwood. — I  beg  the  Attorney 
General  to  permit  us  to  put  our  own  questions  \ 
the  present,  however  ludicrous  it  may  appear  to 
him,  will  expose  a  circumstance  that  shews  the 
wish  entertained  for  our  destruction  ;  and  trifling 
such  a  circumstance  may  at  first  appear,  it  will 
turn  out,  one  of  those  trifles  which  powerfully 
shew  the  real  disposition  of  a  person,  and  that  is 
my  object.  Mr.  McDonell  acted  as  governor  to 
this  famous  settlement,  and  was  the  great  cause, 
in  our  opinion,  of  all  the  melancholy  train  of 
events  that  have  occurred  in  that  country.  We 
commence  to  day  our  defence  with  his  proclama- 
tion, which  he  says,  and  the  witnesses  on  the  part 
of  the  Crown  say,  was  dictated  only  by  regard  to 
the  interests  of  the  colony,  and  to  prevent  them 
from  starving  ;  we,  on  the  contrary,  say,  that  the 
object  and  effect  of  that  proclamation  being  enforc- 
ed would  be  to  have  starved  us,  and  consigned  us 
to  destruction.  I  put  this  question  to  the  witness 
to  shew,  and  his  answer  will  shew,  that  the  wish- 
es of  Mr.  McDonell  for  our  destruction  were  so 
hearty  that  he  could  not  refrain  from  giving  it  in 
toasts.  I  now  ask  the  witness  the  question  again. 
Did  you  hear  Mr.  McDonell  at  any  time  drink 
any  particular  toast  relative  to  the  North  West 
Company  ? 

Jordan. — Yes,  I  heard  him  drink,  destruction 
to  the  North  AVest  Company.  He  drank  it  in  his 
own  language,  which  is  Gaelic.  I  am  sure  I 
beard  him  drink  it. 

Mr.  Livius  Sherwood. — 1  hope  the  answer  has 
satisfied  the  Court  of  the  importance  of  the  ques- 
tioii,  as  it  completely  establishes,  as  we  think,  the 
spirit  of  hostility  which,  we  say,  dictated  the  sure 
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means  of  our  destruction.  I  shall  not,  however^ 
detain  the  Court  with  any  remarks  on  the  evi* 
d3nce.  Do  you  know  of  any  person  being  sent  to 
Qu' Appeile  from  Fort  Douglas  with  the  intention 
of  taking  Mr.  McDonell  and  his  people  ? 

Jordan, — I  can  not  say  v/hether  any  were  sent 
or  not.    I  was  not  one  that  went,  if  any  were  sent. 

Mr»  Livius  Sherwood.— Do  you  know  whether 
Fort  Gibraltar  was  taken  ? 

Jordan, — -I  fancy  it  was  taken,  for  I  was  there 
at  the  time.  It  was  in  March  1816  that  it  was 
taken,  but  it  was  not  destroyed  then  j  that  took 
place  after. 

Mr.  Livius  Sherwood— Yon  are  sure  it  was 
taken  in  the  March  preceding  the  battle  of  the 
19th  June,  do  you  know  if  it  was  destroyed  be^ 
fore  the  battle  ? 

Jordan,— Yes,  it  was.  It  was  taken  down,  an(J 
sent  to  Fort  Douglas  before  tlie  battle. 

Mr.  Livius  Sherwood.— Do  you  know  of  any 
goods  being  taken  away  from  Fort  Gibraltar,  at 
the  time  it  was  taken  ? 

Jordan, — Yes,  they  were  loading  goods  at  the 
fort  which  were  afterwards  taken  to  Brandon- 
house  by  Mr.  Lemoine,  who  obtained  leave  to 
trade  there,  Mr.  Lemoine,  I  believe,  belonged 
to  the  Hudson's  Bay  Company. 

Mr.  Livius  Sherwood, — Do  you  know  of  any 
bales  of  furs  being  taken  by  your  people,  and  what 
quantity? 

Jordan,— 'NOf  I  can  not  say  that  I  do.  I  know 
of  some  furs  being  there  ;  I  went  out,  and  when 
I  returjied  I  found  they  were  gone,  but  I  can 
not  say  where  they  w^re  taken  to.  I  heard  they 
were  taken. 
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FRANCOIS  TAUPIER,  smrn.  Examined 
through  the  interpreter  by  Mr,  Sherxvood, 

Taupier,—!  know  that  Fort  Gibraltar  was  taken 
in  March  1816  from  the  North  West  Company 
by  the  Hudson's  Bay  Company's  people,  for  I  was 
in  the  fort  at  tlie  time.  The  Hudson's  Bay  peo*- 
pie  came  to  the  fort,  about  seven  or  eight  o'clock, 
one  Sunday  evening,  in  March,  and  got  in. 
They  bent  the  bolt  of  the  gate,  and  so  got  in. 
They  had  guns  with  bayonets,  pistols  and  cutlass- 
IBS.  They  rushed  directly  to  the  great  house,  in 
which  Mr.  Cameron,  who  commanded  at  Fort 
Gibraltar,  lived.  Mr.  Cameron  was  a  partner  of 
the  North  West  Company.  I  remember  it  was 
in  March  and  of  a  Sunday.  I  was  in  a  small 
house  near  to  Mr.  Cameron's,  and  hearing  a  great 
noise,  I  went  to  see  what  it  was,  and  finding  it 
was  in  Mr.  Cameron's  house,  I  went  into  his 
apartment,  and  saw,  as  I  was  going  in,  Bourke, 
Heden,  Alex.  McLean,  and  others,  belonging  to 
the  Hudson's  Bay  people  j  they  were  using  their 
arms  in  a  menacing  way,  presenting  their  pistols 
to  him,  and  threatened  that  if  he  moved  they 
would  take  his  life.  When  they  saw  me  in  the 
room,  two  of  the  men  belonging  to  the  party, 
but  whose  names  I  do  not  know,  beat  me  with 
the  butt  end  of  their  guns,  and  turned  me  out 
of  the  room.  I  know  Mr.  Siveright;  he  was  a 
clerk  to  the  North  West  Company,  and  was  at 
the  fort  when  it  was  attacked. 

Mr.  Sherwood. — Did  you  see  the  behaviour  of 
the  party  to  Mr.  Siveright  at  that  time  ? 

Taupier, — No,  I  had  no  opportunity,  as  he  was 
in  the  great  house,  and  they  would  not  let  me 
remain  there. 
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Mr.  Sherxvood. — Have  you  a  personal  know, 
ledge  of  an  express,  conveying  letters  from  tiie 
North  West  posts  being  seized  ? 

l^aupier. — ^Yes,  I  have  a  personal  knowledge 
that  Henry  Protain,  and  another  man  by  the  name 
of  Plante,  were  seized,  under  the  orders  of  Mr* 
Robertson,  and  these  letters  taken  from  them. 

Attoymey  Geneial — My  Lords,  lean  not  con* 
sistently  with  my  duty  refrain  from  soliciting  your 
Lordships  decision  whether  testimony  of  this  na- 
ture  is  within  the  rule  that  was  intended  to  guide 
our  proceedings.  If  this  is  v/ithin  the  limits  of 
your  Lordships'  indulgence,  I  am  at  a  loss  to 
conceive  how  they  can  be  exceeded.  Every  cir- 
cumstance, however  trivial,  if  calculated  to  ex- 
cite the  least  unpleasant  sensation  may,  accord- 
ing to  the  course  now  proceeding  in  by  the  learn- 
ed gentleman,  be  brought  forward,  and  consider- 
ed a  provocation  continuing  that  exasperated  state 
of  irritation  which  alone  the  lenity  of  the  law  ad^ 
raits  as  an  alleviation  of  the  crime  of  murder  to 
manslaughter,  but  not  as  a  justification.  I  pray 
the  interference  of  the  Court  to  stop  this,  to  my 
mind,  most  unwarrantable  use  of  the  indulgence 
granted  by  your  Lordships. 

Mr.  Sherwood.-— I  feel,  my  Lords,  well  assured 
that  this  is  not  a  moment  at  which  your  Lordships 
will  consider  it  necessary  to  interpose  your  autho- 
rity and  limit  the  indulgence  which  was  so  appro- 
priately granted  the  other  day,  and  continued  to 
the  present.  I  had  thought  that  nothing  more 
aggravated,  nothing  more  immoral,  could  have 
been  produced  than  the  conduct  of  the  Hudson's 
Bay  Company  in  taking  of  our  forts,  and  plun- 
dering of  our  provisions  and  property  wherever 
they  could  be  found,  but,  my  Lords,  the  sacking 
of  ouiL  forts,  the  plundering  of  our  pemican,  the 
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Seizure  of  our  furs,  are  but  as  dust  in  the  balance 
compared  to  this  unheard  of  (I  was  ahuost  going 
to  say)  atrocity  of  stopping  our  express,  and  rob- 
bing him  of  our  letters.  Why,  my  Lords,  were 
we  permitted  to  take,  with  your  Lordships'  sanc- 
tion, the  course  we  are  now  proceeding  in  ?  be- 
cause we  said  it  was  essential  to  the  substantial 
justice  of  the  case  that  w^e  should  shew  that  out- 
rage and  aggression  came  so  fast  and  thick,  that 
the  whole  population  of  that  country  was  in  a 
state  of  excitability  that  does  away  the  charge, 
even  supposing  the  Crown  to  sustain  its  facts, 
which  it  has  not  done.  How,  my  Lords,  did  we 
endeavour  (sanctioned  by  your  approbation)  to 
support  our  assertion  ?  we  proved  the  razing  of 
our  forts,  the  seizure  of  our  provisions,  the  deten- 
tion or  robbery  of  our  property,  and,  having  gone 
so  far,  shall  we  be  prevented  from  shewing  an 
outrage,  compared  with  which,  unparallelled  as 
many  of  them  have  been,  they  are  absolutely  in- 
significant. The  injustice  of  publishing  the  affi- 
davits which  were  taken  by  magistrates,  I  say  the 
flagrancy  even  of  that  step,  sinks  into  comparative 
unimportance — 

Attorney  General — I  beg  the  learned  gentle- 
man's pardon  for  interrupting  hiin,  but  that  on 
both  sides  the  evidence  has  been  made  as  pubUc 
as  printing  presses  and  news  papers  could  make 
it,  is  matter  of  such  public  notoriety  that  it  is  al- 
most a  waste  of  time  to  advert  to  it.  The  depo- 
sitions of  witnesses  on  the  part  of  the  Crown  and 
on  the  part  of  the  prisoners  have,  wdth  extreme 
injustice  to  both,  been  given  to  the  public.  I  do 
not  stand  here  to  apologize  for,  far  Jess  to  vindi- 
cate, such  conduct  in  any  man  or  body  of  men  ; 
no,  it  deserves  the  severest  reprobation,  and  from 
«9e  it  has  it.    But,  my  Lords,  what  possible  ef- 


feet  can  all  this  legally  have  Upon  an  indictment 
for  murder?  how  is  the  alleviation  or  justification 
to  be  made  oat  or  inferred  from  evidence  of  thesei 
mutual  improprieties  ?  I  say  not  at  all,  and  I 
again  feel  it  my  duty  humbly  to  solicit  your  Lord- 
ships to  interfere,  and  put  a  stop  to  proceedings 
so  irregular  and  to  (juestions  so  totally  irrelevant 
to  the  defence  of  the  persons  now  at  the  bar. 
,   Air,  Sherwood.— My  holds,  with  the  greatest 
deference,  I  claim  from  your  Lordships  the  right 
of  going  on  exactly  in  the  course  I  was  travelling, 
when  my  learned  friend  interrupted  me.  That 
these  are  sore  points,  I  know,  but  nevertheless 
they  must  be  brought  to  view.    What  is  the  cri 
teriori  by  which  our  offence  will  be  estimated  ?  the 
enquiry  will  be,  is  the  mains  animus  proved  to  ex- 
ist, or  rather  have  we  disproved  it.    (The  Crown 
always  alleging,  in  the  indictments  for  murder, 
and  the  law  always  coritemplating  it  to  exist,  un- 
til disproved.)    I  say  if  we  are  allowed  to  go  oo 
we  shall  do  so  ;  we  have  nearly  accomphshed  it  at 
present,  and  siiall  most  triumphatly  finish  it,  if  we 
are  but  allowed  to  avail  ourselves,  without  inter- 
ruption froiu  the  Attorney  General,  of  the  rule 
laid  down  for  the  conducting  of  these  trials  by 
your  Lordships.    What  were  we  proving  at  the 
moment  that  Mr.  Attorney  General  interrupted 
the  examination  ?  we  were  proving  a  circumstance 
of  outrage  so  gross  in  its  nature  that  it  might  well 
keep  alive  the  ill  will  unhappily  prevailing  in  that 
country.    We  shall  go  on  to  prove  that  such  was 
the  high  state  of  excitement  in  which  these  par- 
ties were  respectively,  that  they  were  always  ready 
for  conflict.    We  have  proved  that  this  began  at 
the  redoubtable  proclamation,  and  we  think  it  im- 
pQrtant  to  go  on,  and  bring  it  down  to  the  mo- 
ment of  the  19th  June.    This  we  shall,  with  your 
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Lordships  permission,  go  on  and  do.  If  in  the 
J)erformance  of  my  duty  the  private  feelings  of 
persons  who  have  trampled  upon  all  law  and  all 
social  feeling  are  hurt^  with  them  let  it  rest.  I 
shall  not  therefore  refrain  from  speaking  the  truth, 
or  producing  it  in  evidence.  The  truth  ought  al- 
ways to  be  spoken.  One  word  relative  to  pub-, 
lishing  the  King's  evidence  and  thereby,  (to  use 
his  own  most  correct,  definition)  doing  such  ex- 
treme injustice  to  both  the  Crown  and  the  accus- 
ed. I  beg  to  mention  that  part  of  the  charge  be- 
longs only  to  Lord  Selkirk ;  we  never  had  ingenu- 
ity enough  to  get  the  King's  evidence,  and  be  en- 
abled to  publish  such  parts  of  it  as  we  thought 
proper,  and  keep  back  what  we  did  not  approve. 
How  any  man  should  be  able,  or  any  man  who  is 
able,  should  dare  to  do  it,  is  a  question  not 
unworthy  of  enquiry.  I  need,  however,  not 
refrain  from  publishing,  though  it  may  scarcely 
obtain  credence^  an  action  so  base,  so  immo- 
ral, as  that  of  robbing  an  express,  sent  at  im-. 
minent  hazard,  and  great  expense,  across  a  wilder- 
ness ;  it  is  indeed  the  climax  of  turpitude.  I  wish 
that  Mr,  Attorney  General  should  be  allow^ed  to 
conduct  the  prosecution^  but  I  also  wish  him  to 
allow  me  to  conduct  the  defence.  This  I  think  I 
am  entitled  to,  and  I  expect  not  to  be  interrupted 
again.  To  your  Lordship's  authority  I  am  ready 
at  any  moment  to  bow,  but  not  to  that  of  the 
Crown  officers.  I  shall,  however,  dispute  th© 
ground,  inch  by  inch,  with  Mr.  Attorney  Gener- 
al, upon  the  subject  of  my  privilege,  under  the 
liberal  and  highly  equitable  principle  upon  which 
we  have  so  satisfactorily  acted  heretofore.  In  re- 
ferring to  the  trial  cf  last  week,  1  ianA  every  thing 
clear  and  distinct,  forming  a  most  valuable  preced- 
ent in  trials  under  this  act,  from  the  .  lemnity 
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the  decisions,  resembling,  as  I  have  said  before, 
the  dignity  of  a  trial  at  bar  rather  than  a  session 
of  assize.  If,  my  Lords,  we  #er0  to  be  stopped 
here,  your  Lordships  woiild  be  siirpifised  into  an 
inconsistency  of  conduct,  such  as  I  am  sure  must 
be  very  much  regretted,  and  which  Mr.-  AttorneJ^ 
General  can  not,  I  am  surfe,  contemplate  with  sai 
tisfaction.  In  commencing  my  defence  fey  put^ 
ting  in  the  proclamation  of  Mr.  Miles  Macdonelf, 
although  it  involves  in  it  the  conduct  of  a  third 
person^  I  do  not  wish  thereby  to  cast  any  reflec- 
tion upon  Mr.  Macdoneil.  No  doubt  he  thought 
it  his  duty  to  do  so.  Believing  his  commission  t6 
be  valid,  he  was  duly  fulfilling  with  firmness  the 
duties  of  the  Court  deposed  in  him.  But  it  wa^ 
this  belief  which  occasioned  all  the  disasters.  It 
is  from  this  assumption  of  power  that  all  the  evils 
have  flown.  We  do  not  charge  upon  Mr.  Mac- 
doneil, or  the  other  gentlemen  occupying  similar  i 
situations,  any  dereliction  of  duty  according  to 
their  conception  of  what  was  their  duty,  but  we 
say,  from  misconceptions  of  their  authority,  or  ra- 
ther from  attempting  to  exercise  powers  which 
they  did  not  possess,  all  the  mischiefs  and  calam- 
ities^ have  sprung  which  have  desolated  that  coun-; 
try.  From  this  misconception  of  their  powers^  , 
they  have  gone  on,  step  by  step,  till  they  arrive  a4 
the  most  base  and  flagrant  act,  the  stoppage  and 
robbery  of  an  express,  an  outrage  such  as  nevejT 
was  heard  of  among  any  peof^e.  In  civilized  na-^  is 
tions  couriers  have  ever  been  held  sacred,  eveii 
in  time  of  war.  It  was  left  for  those  professing  a 
superior  attention  to  the  dictates  of  humanity,  to 
resort  to  these  nefarious  means  of  supporting  an  il- 
legal assumption  of  power.  I 
Mr-  Justice  Boulton. — ^This  is  certainly  not  to 
a  point  of  law  you  are  addressing  the  Court  j  it ; 


i  15^ 

IS  to  the  public  feelings  that  you  are  directing 
yparself,  and  you  can  not  be  permitted  to  do  so. 

Attorney  GeneraL-^1  beg  leave,  my  Lords,  to 
mention  that  I  did  not  interrupt  tlie  learned  gen- 
tleman, though  fully  aware  that  the  course  of  ar- 
jgumient  t^ken  by  him  was  extremely  objectiona- 
ible.    I  did  not  interrupt  him,  because  I  have  con  - 
sidered that,  for'  the  last  five  hours,  it  has  been 
equally  exceptionable.  What  has  been  the  evidence 
I  produced  by  the  learned  gentleman    what  his  ob- 
ject in  producing  it?    He  has  been  endeavouring 
to  shew  that  hatred  and  ill-will  existed  between 
theHiidson*s  Bay,  and  the  North  West  Companies, 
Admit  that  it  did  exist  to  the  utmost  ^xtpnt  which 
it  is  wished  to  establish,  and  1  say,  so  far  from  its 
justifying  or  excusing  the  offence,  it  ought  to  ag^ 
Igravate  it,  as  it  shews  at  once  the  very  spirit  which 
constitutes  the  foundation  of  the  charge  brought 
I  in  this  indictment.    It  is  to  my  mind,  my  Lords, 
the  most  singular  defence  that  ever  was  atternpted 
iin  a  case  of  murder,  to  produce  evidence  of  the 
existence  of  mahce,  which  is  the  very  essence  of 
the  crimes    I  perfectly  agree  with  the  learned  gen- 
tleman that  nothing  can  be  more  indecent,- no- 
thing can  be  more  flagrant,  than  the  outrages 
which  have  mutually  distinguished  this  contest 
between  these  hostile  parties,  but  I  would  ask,  my 
Lords,  was  it  ever  before  h(?ard  of  that  former  un- 
i|ust  and  flagrant  actions  could  soften  or  justify  the 
commission  of  greater  crimes  ?    Certainly  not. 
Admit  that  principle  in  relation  to  the  Indian  ter^« 
ritory,  and  I  much  fear,  my  Lords,  that  the  hu- 
ii(ianity  of  passing  an  Act  of  Parliament  to  punish 
qfiences  committed  therein  will  be  rendered  una- 
I  vailing,  as  there  probably  could  be  few  enormities 
attempted  to  be  brought  to  punishment  that  apre- 
i  cedent  might  not  be  found  for  in  the  conduct  of 
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the  opposite  party.  I  mii<:h  fear,  my  Lords,  thai 
the  consequence  of  establishing  the  rule  corj^ 
tended  for  by  the  learned  gentleman,  will  be  to 
encourage  crime  by  increasing  the  already  great 
difficulties  attending  the  bringing  to  justice  oiiend- 
ers  in  the  Indian  territorie?^.  The  extent  to  whicli 
this  principle  might  be  carried  is  dangerous  in  the 
extreme.  Is  it,  1  would  ^sk,  or  ought  it,  to  be  al- 
lowed to  be  pleaded  in  justification  for  attempting 
to  murder  me  three  months  hence,  that  I,  three 
montlis  before,  had  attempted  the  same,  or  actual- 
ly did  murder  a  person?  It  certainly  would  not 
be  allowed  jn  an  ordinary  case.  I  do  not  see  why 
we  should  deviate  from  the  ordinary  couise  of  cri- 
jninal  trials.  I  shall  rejoice  as  much  as  their  coun- 
sel, if  these  defendants  can  substantiate  their  in- 
iiocence,  but  it  must  be  done  by  legal  evidence, 

Mr.  Sherwood.— I 'dm,  my  Lords,  rather  at  a 
loss  to  conceive  what  Mr.  Attorney  General  con- 
siders  legal  etiUence,  if  that  which  we  are  produc- 
ing does  not  correspond  with  his  idea  of  it.  We 
are,  my  Lords,  pioving,  link  by  link,  the  very 
same  chain  of  testimony  whicli  your  Lordships 
liave,  on  the  former  occasion,  declared  you  consid- 
ered we  had  a  right  to  prove. 

Mr.  Justice  BouUon.~  Vhh  declamation  is  real- 
ly calculated  to  produce  very  pernicious  innova- 
tions upon  the  regular  practice  of  criminal  juris- 
prudence, and  must  be  put  a  stop  to.  It  is  a  de- 
viation exceedingly  blameable,  and  likely  to  pro- 
duce equal  inconvenience  to  the  parties  as  to  the 
Court. 

Mr.  Sherwood,—!  beg  pardon,  my  Lords,  but 
with  respect  to  declamatiori,  I  do  not  think  it  a 
charge  that  can  be  sustained  against  me  ;  though, 
from  frequent  interruptions  from  Mr.  Attorney 
General,  1  have  been  reluctantly  compelled  to 
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ship's  attention,  and  notwithstanding  that  remark, 
must  stiii  continue  to  do  so.  We  think,  my  Lord3, 
we  have  a  right  to  go  into  evidence  of  everything 
calculated  to  prove  the  state  of  excitement  under 
which  they  laboured  in  this  country,  and  the  un- 
paralleled measure  of  stealing  an  express  we  in- 
troduce as  a  circumstance  eminently  calculated  to 
produce  a  spirit  of  irritation,  or  to  feed  it  if  al- 
ready in  existence. 

Mr.  Justice  Boulton. — I  always  feel  extremely 
sorry  when  compelled  to  decide  against  a  gentle- 
man who,  from  sense  of  duty,  proposes  to  pursue 
any  particular  course,  but  this  does  appear  to  me 
so  extremely  objectionable  that  I  should  think  it 
criminal  to  allow  it  to  be  pursued.  In  the  eye  of 
the  public  we  should  be  trying  other  people  who 
liave  no  opportunity  of  answ^ering  or  explaining 
their  conduct.  The  stoppage  of  an  express  was 
unquestionably  a  very  flagrant  act,  but  it  is  a  di- 
stinct transaction  from  this,  and  can  not  be  allow- 
ed to  be  gone  into,  as  it  can  not,  by  possibility, 
be  any  defence  to  a  charge  of  murder. 

Solicitor  0^;i^rfl!/.-— Neither  .  can  the  seizure  of 
pemican,  and  the  admission  of  evidence  relative 
to  such  transactions  must  be  equally  wrong. 

Mr.  Justice  Boulton. — The  admission  of  evid- 
ence relative  to  the  seizure  of  Pemican  was  allow- 
ed, after  an  argument  on  a  dry  point  of  law,  viz, 
that  they  had  a  right  to  shew  that  their  being  arm- 
ed did  not  necessarily  indicate  malice  prepense. 
But  to  extend  this  enquiry  to  the  detention  of  an 
express,  would  be  to  carry  us  much  beyond  what 
was  intended,  or  what  can  be  necessary,  even  upon 
their  own  statement  of  what  they  consider  requi- 
site. 
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Solicitor  General— \  really,  my  Lords,  can  not 
see  the  difference  betv/een  the  two.  I  think  the 
admission  of  evidence  as  to  the  seizure  of  pemir 
can,  and  the  stoppage  of  an  express,  equally  irre-- 
levant  and  objectionable.  What  is  the  course  that 
the  gentlemen  pursue  by  proving  the  seizure  of 
pemican  ?  they  she w^,  they  say,  a  state  of  excita- 
bility created  by  these  outrages,  but,  my  Lords,  I 
should  humbly  contend  that  it  is  not  shewing  that 
they  allow^ed  themsevles  to  be  waked  up  into  a 
state  of  passion  ^nd  kept  themselves  so,  will  bring 
them  within  that  humane  principle  of  law  which 
considers  the  mind  under  the  influence  of  passion 
as  incapable  of  judging  of  the  rectitude  or  crim- 
inality of  its  impulses,  but  on  the  contrary,  that  by 
that  very  course  they  exhibit  incontrovertible  proof 
of  revenge  being  the  ruling  feeling.  The  course 
taken  is  nothing  but  a  trying  to  shew  that  these 
parties  were  in  such  a  state  bf  mutual  hostility 
that  they  were  ready,  whenever  they  xnet,  to  cut 
eacli  others  throats ;  but,  my  Lords,  so  far  from 
a  proof  of  that  state  of  mind  exhibiting  a  defencCj^ 
I  should  think  it  ought  to  be  received  as  positive 
evidence  of  that  animus  which  the  law  contem- 
plates as  the  quo  animo  of  the  criin^  of  murder, 
viz.  the  existence  of  malice  aforethought. 

ANTOINE  PELTIER,  sworn.    Ea^amined  hj 
Mr.  Sherwood,  hy  the  Interpreter. 

Peltier. — In  the  spring  of  the  year  1816  I  was 
'  in  the  service  of  the  North  West  Company,  and 
was  at  their  fort  on  Qu'Appelle  River,  ' 

Mr.  Sherwood.— Do  you  know  any  thing  of  a 
council  of  Indians  and  half-breeds  being  held 
there? 

Feliier. — No,  I  do  not  know  that  any  council 
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was  held.  I  do  not  think  there  was  any,  as  H 
there  had  been,  I  think  I  must  have  known  it. 

Mr,  Sherwood,' — You  are  sure  you  do  not  know 
of  a  council  being  held,  at  which  Mr.  Alexander 
Macdonell  made  a  harangue  of  a  very  particular 
description  ? 

2*(?&Vr.*— No,  I  know  of  no  council  being  held 
at  all.  1  do  not  know  of  any  extraordinary  har- 
angue. I  know  that  Mr.  Miles  Maedonell  made 
an  ordinary  harangue,^  but  I  do  not  know  what  it 
Was  about,  but  it  was  not  at  a  council,  or  any  meet- 
ing of  the  Indians  and  half-breeds  that  it  was 
made,  and  it  was  not  about  any  thing  particulars 
or 'a  council  would  have  been  held  as  usual.  Qu*-* 
Appelle  was  not  my  usual  post. 

Mr,  Sherwood, — -Is  it  any  thing  uncommon  for 
the  bourgeois  to  harangue  the  Indian  and  half- 
breed  servants  ? 

Peltier, — Not  at  all,  it  fs  very  common  to  do  so. 

Mr,  Sherwood, — In  what  languge  was  this  har- 
angue made  by  Mr.  Macdonell  of  which  you 
{Speak?  vlH 

Peltier. -^It  was  made  in  Indian.     .[^Iq  i; 

Mr.  Sherwood.— Do  you  understand  the  Indian 
language  in  which  the  speech  was  delivered  ? 

Peltier,—!  understand  it  a  little  j  I  understand, 
it  pretty  well. 

Mr,  Sherwood^ — Do  you  understand  it  enough 
to  comprehend,  if  any  thing  very  particular  was 
said  in  a  harangue,  what  was  meant  by  it? 

Peltier, — Yes,  I  do.  If  any  thing  of  that  kind 
was  said  I  should  know  what  was  meant.  I  went 
with  the  North  West  people  from  Qu' Appelle  as 
far  as  Portage  des  Prairies. 

Mr,  5Aerwooe/.— While  at  Portage  des  Prairies 
did  yoii  hear  Mr.  Alexander  Macdonell  make  a 
speech  to  the  half-breeds  and  Indians  about 
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drenching  the  land  with  the  blood  of  the  EngUsliV 
or  any  thing  like  that ;  any  thing  of  that  import/ 

Peltier. — No,  I  did  not  hear  any  thing  of  the 
kind.  I  heard  nothing  that  eould  be  said  to  bear 
that  import. 

Mr;  Sherwood,— TDid  you  hear  a  speech  made 
by  Mr.  Macdonell  at  the  Forks  of  Qu'Appelle  in 
French,  and  interpreted  into  Saulteux  Indian,  in 
which  any  thing  of  that  kind  was  said  ? 

Peltier, —  I  understand  very  little  Saulteux,  on- 
ly a  few  words,  and  I  did  not  hear  any  speech  of 
that  kind. 

Mr.  JSherrvood.— Did  you  see  a  Mr.  Pambrun 
at  the  Forks  of  Qu'Appelle  ? 

Peltier. — Yes,  I  saw  Mr.  Pambrun  there ;  he 
was  on  the  ground,  but  not  close  when  the  speech 
was  made. 

iV/re  Sherwoodi^Thm  he  had  no  better  chance 
of  hearing  than  you,  had  he  ? 

Peltier.-^No,  I  should  think  I  ha;d  as  good  a 
chance  as  him,  for  I  was  close  to  them. 

Mr.  Sherwood,— And  you  heard  nothing  in 
French  ot  Indian  like  drenching  the  grounds  of 
the  Indians  with  the  blood  of  the  English  if  they 
made  resistance  ? 

Peltier. — No,  I  have  no  knowledge  of  any 
thing  of  that  kind.  It  was  Primeau  who  inter- 
preted, and  I  heard  the  whole  of  the  speech,  but 
I  did  not  hear  any  expression  like  that  of  drench- 
ing the  ground  with  blood, 

Mr,  Sherwood. — Is  it  customary  upon  holding 
a  harangue  with  the  Indians  and  half-breeds,  to 
give  them  rum  and  tobacco  ? 

Peltier. — It  is  always  done  on  those  occasions, 
they  look  for  it.  I  was  at  Portage  des  Prairies 
when  Cuthbert  Urant  and  his  party  set  off,  and  I 
saw  them  start.    I  was  present  when  they  went 
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away,  and  the  instructions  given  to  the  people 
were  to  keep  as  far  as  possible  from  Fort  Douglas, 
and  to  pass  it  at  as  great  a  distance  as  we  could, 
for  fear  some  insult  should  be  offered  to  us.  We 
had  some  carts  with  provisions  which  were  to  be 
taken  to  meet  the  canoes  which  were  expected 
from  Montreal,  and  which  would  require  provi- 
sions. ' 

Cross-examiiied  by  the  Attorney  General. 
Attorney  General. — If  you  was  present  at  the 
harangue,  how  happens  it  that  you  did  not  hear 
it  all  ? 

Peltier. — Because  I  was  not  there  all  the  time 
the  speech  was  making.  I  was  on  the  ground  but 
did  not  hear  all. 

Attorney  General— Mr.  Pambrun  is  a  very  re- 
spectable young  man.  He  has  served  as  an  officer 
in  the  army,  and  his  testimony  is  not  at  all  con- 
tradicted by  this  witness,  though  he  did  not  hear 
the  expressions  sworn  to  by  Mr.  Pambrun.  I  will 
however  put  one  more  question  to  him  on  this 
point.  You  say  you  had  as  good  a  chance  of 
knowing  what  passed  as  Mr.  Pambrun,  and  that 
you  know  as  well  as  him  what  was  said;  you 
mean,  I  suppose,  that  what  you  actually  did  hear 
you  understood  as  well  as  he  did? 

Peltier. — -Yes,  that  is  what  I  mean  to  say;  that 
I  understood  what  I  heard  as  well  as  Mr.  Pam- 
brun,  and  that  I  had  as  good  an  opportunity  to 
hear.  ^ 

Attorney  General^Can  you  tell  how  it  hap, 
pened  that  Mr.  Pambrun  should  have  heard  more 
than  you  of  that  speech,  because  he  heard  about 
drenching  the  ground  with  the  blood  of  tlie 
English? 

D  g 


16^ 


Peltier. — I  can  not  conceive  how  he  heard 
more  than  me,  but  I  did  not  hear  that  nor  any 
thing  hke  it. 

Attorney  General.- — Is  it  usual  for  you  to  have 
harangues  made  to  you  upon  meeting  a  party  ? 

Peltier.— Yes,  it  is  customary.    It  is  common. 

Attorney  GeiieraL—Jlow  many  carts  with  pro- 
visions had  you,  do  you  recollect  ? 

Peltier. — There  were  two  carts. 

Attorney  GeneraL-^Though  you  lieard  these 
general  orders  given,  might  not  Cuthbcrt  Grant 
have  received  orders  of  which  you  do  not  know, 
or  wlrich  you  did  not  hear  ? 

Peltier.— 1  was  present  all  the  morning  that 
they  started,  and  I  know  nothing  of  any  other 
orders  being  given  than  those  1  have  related. 

WILLIAM  MORRISON,  sr^'orn.  Examined 
by  Mr.  Sherwood. 

Morrison. — -I  was  at  Portage  des  Prairies  when 
a  party  of  young  men  set  cfi  to  carry  provisions. 
Portage  des  Prairies  is  about  sixty  miles  above 
Fort  Douglas.  Cuthbert  Grant  and  Mr.  Alex. 
Macdoneli  were  both  at  Portage  des  Prairies. 
There  were  instructions  given  among  them  I 
know  ;  they  were  to  keep  as  far  from  Fort  Doug- 
las as  possible,  and  to  give  the  gentlemen  of  the 
canoes  notice  where  we  had  left  the  remainder. 
I  was  one  who  \vent.  The  object  of  our  going 
down  was  to  meet  the  canoes  from  Montreal  and 
furnish  them  with  provisions.  That  was  our  only 
object,  we  had  no  other.  I  do  not  know  v/hy  v/e 
carried  arms.  It  is  very  customary  to  carry  arms 
there,  almost  every  body  carries  his  gun  at  all 
times.  We  came  to  Portage  des  Prairies  by  v/a- 
ter,  but  could  notfgo  any  farther  because  the  river 


103 


was  blocked  up  against  us  by  the  Hudson*s  Ba;y 
Company's  servants,  and  we  could  not  with  safety 
go,  except  by  land. 

Cross  elimination  by  the  Attorney  General. 

Attorney  General. — Do  you  know  how  long  the 
provisions  you  took  do\Vn  v/ith  you  would  last 
sixty  or  seventy  men  ? 

Morrison. — No,  I  can  not  say  that  I  do.  Our 
allowance  is  a  pound  a  day  each. 

Attorney  General. — ^Did  you  take  all  you  brought 
down  in  the  canoes  in  the  carts  ? 

Morrison,-^No,  we  did  not  take  all. 

Attorney  General.— Yon  had,  I  think  you  say, 
two  carts,  how  many  bags  did  you  take  in  each  ? 

Morrison. — 'There  were  nine  or  ten  bags  in 
each  cart. 

Attorney  General. — Wliat  does  a  bag  of  pemi« 
can  generally  weigh  ? 

Morrison. — From  eighty-four  to  ninety  pounds 
each. 

Attorney  General. — As  you  had  orders  to  avoid 
Fort  Douglas,  how  happened  you  to  make  di- 
rect to  the  settlement,  if  you  had  no  hostile  in- 
tention  ? 

Mor?iso7i.—lt  was  our  road  to  where  we  want« 
ed  to  go. 

Re^ei'amined'by  Mr.  Livius  Sherwood. 
Morrison. — We  received  instructions  to  pass 
the  fort,  but  we  had  no  orders  to  avoid  the  settle- 
ment, and  it  wa&  in  our  v/ay  to.  where  we  wanted 
to  go. 

FRANCOIS  FERMIN  BOUCHER,  Su^orn.  E^v- 
'      amined  by  Mr.  Sherwood. 

Boucher, -^l  Vv^as  at  Portage  dcs  Prairies  in  1 816 ; 
I  was  tliere  in  June  181(1    A  partner  of  the  North 


l64 


West  Company  of  the  name  of  Alexander  Mac* 
donell  was  there  ;  lie  had  come  from  Qu'Appelle. 
I  was  a  servant  of  the  North  West  Company  at 
the  time.  I  know  of  provisions  being  sent  from 
Portage  des  Prairies  at  that  time,  and  Cuthbert 
Grant  as  well  as  myself  were  of  the  party  that 
took  them.  They  were  designed  for  the  supply 
of  canoes  expected  from  the  interior  and  from 
Lower  Canada.  The  object  of  going  by  land  v^as 
to  avoid  Fort  Douglas,  the  passage  of  the  River 
also  was  obstructed,  and  we  understood  they 
watched  for  us  at  Fort  Douglas.  The  orders  giv- 
en by  Mr.  Macdonell  were  to  go  past  the  fort  at 
as  great  a  distance  as  possible,  so  as  to  avoid  being 
seen  and  having  difficulty.  Those  orders  were 
strictly  obeyed.  We  went  as  far  back  as  v^^e  pos- 
sibly could,  we  could  not  go  farther,  for  there  was 
a  swamp  in  which  it  was  impossible  the  carts  could 
get  on,  as  the  horses  sunk  up  to  their  bellies,  but 
we  passed  the  fort  at  as  great  a  distance  from  it  as 
we  could.  After  we  got  by  the  fort,  about  two 
miles,  we  observed  Mr.  Semple  and  an  armed  par- 
ty coming  towards  us,  at  which  we  were  much 
surprised,  and  we  stopped.  They  came  up  in  a 
line  as  if  they  were  prepared  to  attack  us,  and  we 
thought  they  intended  to  do  so.  Some  of  our 
party  said  that,  as  I  spoke  a  little  English,  I  had 
better  go  up  and  speak  to  them,  and  see  what  they 
wanted,  that  th.ey  came  after  us.  I  went  accor- 
ding to  their  desire.  I  rode  up  quickly,  and  be- 
fore I  got  close  up  to  Mr.  Semple,  1  asked  what 
they  wanted  that  they  pursued  us.  I  told  him 
that  v/e  were  afraid  he  meant  us  harm  by  follow- 
ing us,  and  some  other  words  passed.  He  had 
laid  hold  of  ray  bridle  on  my  coming  up,  and  he 
then  laid  hold  of  my  gun.  I  told  him  I  had  not 
€!ome  out  to  fight.    Upon  my  saying  this,  Mr. 
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Semple  called  out  to  his  people  to  take  that  rascal 
prisoner.  Some  of  them  then  came  up  to  me 
armed  with  guns  and  bayonets  in  a  threatening 
manner,  and  I  cried  out  to  them  **  Frenez  garde 
de  ne  me  Jaire  du  maV  ;  at  this  time  my  people 
came  up.  Seeing  our  people  advance,  some  of 
them  cried  out  "  we  are  all  dead  men — My  god^ 
we  are  all  dead  men.*'  There  had  not  been  any 
firing  at  this  time,  on  either  side. 

Mr.  Shenvood, — Upon  this  expression  of  his 
people  that  they  were  all  dead  men,  what  did  Mr. 
Semple  say  ? 

Boucher. — He  called  out  "  you  damned  rascals, 
"  this  is  no  time  to  be  afraid,"  and  immediately 
two  guns  were  tired  from  Mr.  Semple's  party. 

Mr.  Sherwood* — Were  those  two  guns  fired  .it 
you  ? 

Boucher, — I  do  not  know  whether  the  first  was 
or  not,  they  were  let  ofi'  very  close  together,  and 
the  second  must  have  passed  very  near  me,  as  I 
heard  it  hiss  close  to  me.  I  then  threw  myself 
from  my  horse,  which  was  very  much  frightened 
by  the  shots,  and  run  the  distance  of  gun-shot 
without  stopping,  and  remained  where  I  stopped 
till  the  battle  was  ended.  The  battle  lasted  about 
a  quarter  of  an  hour,  and  I  staid  at  the  place 
where  I  first  stopped  till  it  was  over.  I  was  lying 
the  whole  time  flat  on  my  belly  in  the  grass,  v/hich 
was  very  high.  After  the  two  tirst  shots  a  volley 
was  fired  directly,  but,  as  the  firing  became  gene- 
ral, I  can  not  say  positively  by  which  party,  but  I 
think  it  was  by  the  Hudson's  Bay  people. 

Mr.  Sherwood. — Do  you  know  how  many  vol- 
lies  were  fired  by  either  of  the  two  parties  ? 

Boucher, — No,  I  can  not  tell  that,  it  is  impos- 
sible, as  immediately  after  the  two  first  shots  the 
liring  became  general 
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iV/r.  Sherwood. — Had  there  been  any  injury 
done  to  the  Hudson's  Bay  people  before  the  as- 
sault committed  on  you  and  their  firing  the  two  I 
shots  you  have  spoken  of? 

Boucher. — -No,  not  that  I  know  of.  Indeed  I 
know  that  there  had  not,  for  I  was  present  all  the 
time,  and  I  have  told  all  that  passed  before  the 
iiring  became  generaL 

Mr.  Sherwood, — Have  you  any  knowledge  of  \ 
my  injury  being  done  to  them  after  the  battle, 
when,  I  believe,  from  their  own  account  of  the 
matter,  they  were  entirely  in  your  power,  that  h 
in  the  power  of  your  party  ? 

Boucher,—!  do  not  knOv/  of  a:ny  injury  being 
done  to  them.  They  were  entirely  in  our  power 
alter  the  buttle,  and  I  know  there  was  no  injury 
done  to  them  whatever. 

Mr,  Sherwoodi—Whm  the  servants  of  the 
Hudsuu's  Bay  Company  and  the  settlers,  went 
away,  Wcis  an  escort  given  them  to  see  them  safe 
from  any  attack  that  they  were  afraid  might  be 
made  upon  them  ? 

Boucher,~Ki  the  time  they  went  away  there 
was  a  good  deal  of  confusion,  and  some  of  them 
came  imvA  asked  me  to  protect  them  against  the 
halr-breedri,  and  I  conducted  them^  as  far  as  the 
Frog  plains,  when  I  returned,  arid  they  continued 
their  route.  I  did  not  see  any  cannon  in  the  en- 
gagement, but  1  saw^  one  afterwards  belonging  to 
the  Hudsoii's  Bay  party.  We  did  not  bring  any 
ivith  us  1  :un  confident. 

Mr,  Sherwood,-— Yon  are  quite  certain  that  it 
was  pemican,  and  not  cannon,  that  you  had  in  the 
carts  that  accompanied  you  ? 

Boucher, — Yes,  I  am  sure  it  was  pemican. 
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Cross-emmimtion  conducted  hy  the  Aitorneij  Ge- 

neral 

Attorney  Ge?ieraL~W^?^  you  at  Fort  William 
after  the  19th  Jane  ? 

Bcmcker,~Yes,  I  came  down  there  some  time 
after. 

Atiorney  General. — \o\\  liave  sworn  to-day  that 
the  only  object  you  and  your  party  had  in  coming 
from  Portage  des  Prairies  was  to  conduct  in  safe- 
ty some  provisions  to  meet  canoes  which  were 
coming  from  the  interior  and  from  Montreal; 
iiave  you  never  given  any  other  account  of  your 
object  ? 

Boucher, — I  may  when  I  was  not  under  oath. 

Attorney  Generai.—Dld  you  never  say  that  your 
object  was  to  destroy  the  settlement,  and  the  way 
you  proposed  to  effect  it  was  by  starving  the  co- 
lonists ? 

Boucher,~l  might  have  said  so  when  I  was  not 
under  oath.    I  may  have  told  persons  so. 

Attorney  GeiieraL — -Did  you  ever  tell  any  body 
that  your  object  was  to  take  Fort  Douglas  ? 

Boucher, — I  do  not  know  that  I  ever  told  any 
body  so,  but  I  might  have  said  so.  . 

Attorney  General — Had  you  no  intention  to 
offer  violence  to  any  person,  but  simply  to  con- 
duct your  provisions  ? 

Boucher, — I  never  had  the  slightest  intention 
to  do  any  body  any  harm,  I  was  sent  with  the  pro- 
visions. 

Attorney  General — Did  you  not  hear  it  men- 
tioned that  you  were  to  take  Fort  Douglas  ? 

Boucher, — No,  I  never  heard  any  thing  of  the 
kind.  I  heard  that  they  intended  to  re-take  Fort 
Gibraltar  if  it  was  not  given  back  to  them,  but  I 
heard  nothing  of  taking  Fort  Douglas. 
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Atlormy  General — Did  they  go  down  avowed- 
ly to  re-take  their  fort  as  you  say,  or  to  take  Fort 
Douglas  ? 

Boucher. — All  I  heard  was  that  while  down  they 
w^ould  get  their  fort  again,  and  th<e  provisions 
which  had  been  taken  from  them,  but  I  do  not 
know  what  was  their  object  unless  it  was  to  take 
the  provisions. 

Attorney  General — Did  Mr.  Grant  never  com^ 
municate  to  you  what  his  intentions  were  ? 

Boucher, — No,  he  never  did.  I  know  that  his 
directions  from  Mr.  Macdonell  were  to  go  below 
some  distance,  and  wait  there  for  the  arrival  of 
the  canoes. 

Attorney  General — And  if  you  had  not  been  at- 
tacked, you  really  believe  Mr.  Grant  would  have 
stopped  there  ? 

Boucher, — Yes,  I  certainly  believe  he  would 
have  followed  his  orders  by  stopping  till  canoes 
came,  either  from  above  or  below,  I  have  no  rea- 
son to  think  otherwise. 

Attorney  General, — Do  you  know,  as  these  were 
his  intentions,  how  it  happened  that,  before  any 
notice  of  the  approach  of  governor  Semple  and 
his  party,  your  people  made  prisoners  of  some  of 
the  colonists  ? 

Boucher, — No,  I  do  not  know  how  it  happened. 

Attorney  General,— Ent  you  know,  I  presume, 
that  prisoners  were  made  before  your  people  saw 
governor  Semple's  party  ? 
I  Boucher, — Yes,  I  know  there  were  prisoners 
made,  because  I  saw  them,  but  I  do  not  know  by 
whom  they  were  made  so.  I  saw  two  women  and 
one  man.  I  can  not  positively  say  they  were  pri^ 
soners,  but  I  understood  they  were.  I  saw  one  at 
a  freeman's  house,  who  is  now  here,  and  can  telf 
you  more  about  it. 
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Attorney  General — -I  ask  you  again,  \vas  yoii 
hot  told  before  you  went  away  that  the  party  were 
going  to  make  prisoners  of  the  colonists,  and  thu^j 
break  up  the  colony  ? 

Boucher, ~^Oy  I  M^as  not  told  so.  I  never 
heard  that  they  were  going  to  take  prisoners. 

Attorney  GeneraL—Have  you  never  told  any 
body  so. 

Boucher.— 1  never  told  ai^y  body  so. 

Attorney  General, — -Do  you  recollect  what  yotl 
said  upon  this  subject  wlien  you  was  before  Mr. 
Mondelet? 

Mr.  Sherwood.— I  will  not  let  him  answer  that 
question,  or  give  any  information  of  what  passe  i 
before  Mr.  Mondelet.  Indeed  I  am  rather  sur- 
prised, after  the  opinion  of  the  Court  expressed 
on  the  trial  of  Boucher  and  Brown,  when  this 
same  declaration  was  attempted  to  be  made  evi- 
dence and  withdrawn  by  Mr.  Attorney  General, 
that  he  should  desire  to  examine  Boucher  upon  it 
for  the  purpose  of  making  that  same  declaration 
evidence  against  the  accessaries  which  he  was  pre- 
vented from  using  against  the  principal  who  ac- 
tually made  it.  Nothing  that  passed  before  Mr. 
Mondelet  shall  be  made  evidence  here. 

Attorney  Gene7^ali~Did  you  never  to  any  body 
say  that  the  intention  of  your  party  was  to  reduce 
the  fort  by  famine  ? 

Mr.  Sherwood.~If  you  ever  said  any  such  thing 
to  Mr.  Mondelet  you  have  no  occasion  to  tell, 
indeed  you  must  not  mention  any  thing  you  may 
have  said  before  Mr.  Mondelet. 

Attorney  General— 1  ask  you  if  in  the  presence 
©f  any  other  person  than  Mr.  Mondelet  you  have 
not  said  that  the  intention  of  vour  nartv  was  if*^ 
teduce  it  bv  famine  ? 
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BoiicJie7\-^t  was  once  asked  by  Mr.  Stuart  at 
the  same  time-— 

Mr.  Sherwood,' — The  witness  is  improperly  led 
to  mention  the  name  of  Mr.  Stuart.  1  have  the 
highest  respect  i'or  that  gentleman.  His  name 
bught  not  to  be  called  in  question^  I  object  to 
the  indelicate  course  taken  by  the  Crown  in  this 
part  of  the  cross  examination. 

AltorncAj  GenerciL—lyidi  yon  never  in  the  pre- 
sence of  any  other  person  say  tliat  the  object  of 
your  party  on  the  UJth  June  was  to  starve  the 
ibrt  into  a  surrender. 

Bo  acker, do  n'ot  believe  I  ever  said  so. 

MICHEL  MARTIN,  sworn.    Emmined  ihrough 
Ihe  inkrp'cter  bij  Mr,-  Sherwood 

Mr,  Sherwood, —Was  you  at  Portage  d^es  Prai- 
ries in  June  1816,  when  the  party  set  oft  to  carry 
provisions  to  meet  the  canoes,  which  at  that  sea- 
son are  expected  from  Montreal  and  the  interior., 

Marlir.,~YGs,  I  was  there;  I  was  one  that 
went.  Our  orders  w^ere  to  go  by  Fort  Douglas, 
at  as  great  a  distance  from  it  as  possible-,  and  we 
did  so. 

Mr,  Sherxvood.~Why  w^ere  you  told  to  pass  af 
a  distance  from  Fort  Douglas?  do  you  know  of 
any  reason  ? 

il/<2rfm  — It  was  to  prevent  our  losing  the  pro- 
visions we  had  with  us,  and  to  avoid  being  insult- 
ed. We  had  tw^o  cart-loads  of  provisions  for  our 
gentlemen  whom  we  were  to  wait  for  below.  I 
was  in  the  battle  of  the  19th  June  with  the  Hud- 
son's Bay  people.  The  Hudson's  Bay  people  fired 
first ;  they  fired  two  shots  before  we  fired  any,  for 
I  saw  them.    I  did  not  bear  Boucher  ordered  to^ 
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go,  but  I  saw  him  as  he  was  going,  and  1  saw 
him  when  he  had  got  up  to  Mr.  Scmple  ;  and, 
whilst  h^  was  very  near  Mr.  Semple,  1  heard  and 
saw  a  gun  fired,  and  I  know  it  was  hy  the  Iliid- 
son's  Bay  party,  because  I  saw^  tiic  smoke. 

Mr.  Shenvood. — Had  you  any  intention  t6  do 
:any  harm  to  the  settlecnent  wlien  you  set  off  from 
Portage  des  Praii  ies  ? 

MartiruT-None  whatever  ;  we  did  not  think 
£)f  it. 

Mr.  Slier'wood,-r^After\YSinh,  wherj  the  settlers 
were  in  your  power,  did  you  do  them  any  harm  ? 

Martin,~'^Q,  I  am  sure  v/e  did  not. 

Mr.  oAeraoo^/.— Had  you  any  intention  of  at- 
tacking the  settlement,  or  Mr.  iSemple,  if  he  had 
not  attacked  you  ? 

Martin. — No,  that  I  ani  sure  we  had  not ;  if 
he  had  not  come  out  to  us,  w^  should  not  have 
gone  to  him. 

Mr.  Sherwood,' — You  are  a  christian,  I  presume, 
apd  have  been  baptised,  have  you  not  ? 

Martin. — I  am  a  christian,  and  was  baptised  in 
Lower  Canada. 

ROBERT  HENRY,  Esquire,  sworn.  Emmined 
by  Mr.  therivood. 

Mr.  Henry. — I  left  Montreal,  as  soon  as  the 
ice  broke  up  m  1816,  in  company  with  Mr.  Mc- 
Leod,  Mr.  McKenzie,  Mr.  Misani,  and  Mr. 
Brumby,  to  go  to  Fort  William.  From  Fort  Wil- 
liam we  were  to  go  into  the  interior  ;  our  object 
in  going  there  was  to  secure  provisions  for  our 
traders  and  servants,  as  we  had  great  reason  to 
apprehend  that  they  would  be  taken  from  us,  or 
be  attempted  to  be  taken  from  us,  as  they  had 
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|3Gcn  in  1S14.  We  had  the  usual  assortment  o( 
goods  tciken  up  into  that  country  with  us,  amongst 
them  v^^ere  some  equipments  of  course.  We  got  a 
piece  of  ordnance  at  Bas  de  la  Riviere,  where 
we  stopped  on  our  way  up,  as  we  usually  obtain 
our  provisions  there. 

Mr,  Sherwood. — Did  you  get  th,em  as  usual 
this  time  ? 

Mr,  iJe/z?-^.— No,  and  so  w^e  were  determined 
to  take  all  the  people  we  could  muster,  and  go 
up  and  ascertain  the  reason.  We  had  to  pass 
Eort  Douglas  on  our  route  from  Bas  de  la  Riviere, 
and  having  heard  that  we  w^ere  not  to  be  allowed 
to  go  by  it,  w^e  took  these  precautions  to  protect 
ourselves.  Our  object  was  to  avoid  hostilities,  if 
possible,  but  at  all  risks  to  defend  our  property 
and  our  persons,  if  attacked.  We  had  no  wish  to 
interfere  v^^ith  Fort  Douglas,  but  we  w^ere  deter- 
mined not  U)  be  prevented  from  passing  it,  and  pur- 
suing our  commerce.  If  they  would  not  let  us  do 
it  peaceably,  it  was  their  fault  if  any  thing  hap- 
])etie(.l.  We  intended  to  pass  by  day-light,  and  to 
go  by  Fort  Douglas  singing,  and  if  they  did  not 
molest  us,  wp  had  no  wish  to  say  any  thing  to 
them,  but  if  they  did,  we  were  determined  to  de- 
fend our  persons  and  property  to  the  last. 

Mr.  Sherwood,— Did  you.  Sir,  on  your  route, 
meet  any  of  the  defendants^  Mr.  McKenzie,  I 
believe,  accompanied  you  from  Montreal  ? 

Mr.  Henrur — Mr.  McKenzie  went  with  us  from 
Montreal,  and  in  the  course  of  the  route,  I  met 
most  of  the  other  gentlemen  ;  I  believe  all. 

Mr.  Sherwood.— I  will  not  question  you,  Sir, 
at  all  about  the  atiair  of  the  IQth  June,  but  I  w^iil 
ask  you  if,  after  that  time,  you  saw  a  Mr.  Fam'- 
\>rim  in  company  of  those  gentlemen  ? 


Mr,  Henry, — Yes,  I  often  saw  Mr.  Panibrun 
at  table  with  those  gentlemen  ;  I  have  seen  hini 
frequently. 

Mr.  Sherwood.— Did  you,  Sir,  consider  those 
gentlemen,  or  any  of  them,  as  accessaries  to 
murder? 

Mr.  Henri/. — No,  that  I  did  not.  I  should 
have  been  sorry  to  have  been  in  their  company  if 
I  had  done  so. 

Mr.  Sherwood.— Mv.  Pambrnn  has  told  us  he 
does  consider  tliem  so.  Fray,  Sir,  did  you  see 
any  reluctance  in  Mr.  Pambrun  tp  partake  of  the 
hospitalities  of  your  table  along  with  those  gen- 
tlemen ? 

Mr.  Henry. — No,  certainly  not.  If  he  had 
had  any  objection,  no  body  would  have  forced 
him  to  dine  with  them. 

Mr.  She7^wood.—Do  you  happen  to  kncw^  whe- 
ther the  North  Vv^est  Company  ever  granted  this 
Mr.  Pambrun  any  favours,  as  h3  considered  them 
at  the  time  ? 

Mr.  Henry.^\  knov/  that  he  received  many 
favours  from  the  company,  for  which,  at  the  time, 
-.he  appeared  grateful.  I  know  the  company  ex- 
erted themselves  relative  to  his  half-pay,  and  I 
beheve  it  is  owing  to  their  exertions  that  he  now 
receives  it. 

Mr.  Sherwood. — And  he  evinces  his  gratitude 
by  presuming  you  are  a'set  of  murderers,  or  ac- 
cessaries to  murder,  and  says  he  considers  himself 
disgraced  by  sitting  at  the  same  table  vv^ith  his 
benefactors. 

Cross  examinaiion  hy  the  Solicitor  Gener^d. 

Solicitor  General.— I  think  you  said.  Sir,  that 
neither  you,  nor  the  party  with  you,  had  any  in- 
tention to  molest  Fort  Douglas  ? 


m 


Mr.  ir^wr^.— I  bave  said  we  had  no  iatention  i 
to  molest  it,  nor  had  we  any  design  of  doing  so.  ■ 

Solicitor  Ge77eraL~Hsive  you  any  recollection 
of  ev€r  writing  ^  letter,  in  which  a  very  different 
sentiment  was  expressed,  but  expressing  your  sa-  ; 
tisfaction  at  finding  it  already/  taken  ?  do  you  re-  ] 
collect  writing  such  a  lette^-  to  a  Mr.  Henry.  I 

Mr.  Henri/. — I  do  not  recollect  that  I  did,  but  11 
I  may  have  said  to  Mr.  Henry  in  a  letter  that  I  ' 
was  glad  it  was  already  taken,  I  will  not  say  that  ' 
I  have  not. 

Solicitor  GeneraL—Vn\i  you  are  qujte  sure*  that  i 
you  and  your  party  had  no  intention  of  attack-  i 
ing  it  ?  I 

Mr.  Henry, — -If  they  did  not  attack  us,  we 
had  no  intention  of  molesting  them,  but  if  they 
did  interfere  with  us,  vve  were  detern)ined  to  de-^- 
fend  ourselves  to  the  last. 

Solicitor  GeneraL-^Yoii  appear  to  have  been 
prepared  for  an  attack  ? 

iifr.  He7iry.^The  impression  upon  my  own 
mind,  and  I  believe  upon  others  too,  was  that  we 
should  not  be  permitted  to  pass  without  being  at- 
tacked, and  therefore  I  thought  it  best  to  be  pre- 
pared, but  it  never  v/as  ou;-  intention  to  molest 
them,  though  we  were  pri^pared  to  resist  any  out- 
rage committCii  upon  us,  and  it  might  be  in  this 
way,  if  I  did  write  it,  that  I  said  1  was  glad  that 
Fort  Douglas  was  taken  already.  J  might  have 
forgotten  to  explain  m}^elf  fully.  It  was  confi- 
dently expected  that  we  should  be  attacked  at 
I'oi t  Douglas,  and  Mr.  Henry  living  at  a  disf^iuce,  ! 
I  might,  in  writing  hastily  to  him,  have  said  that 
I  was  glad  it  was  already  taken,  meaning  I  was 
glad  we  had  no  difficulty.  j 

Solicitor  GeneraL-^Do  you  recollect,  when  at  | 
Fort  William,  writing  to  a  person  at  fond  du  j 
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Xac,  to  raise  the  Indians  in  that  c[uarter,  to  march 
to  Red  River,  to  meet  you  there  upon  your  ar- 
rival ? 

Mr.  Henri/, — I  did  w^rite  such  a  letter,  and  my 
reason  for  doing  so  was,  that,  if  our  provisions 
were  taken  from  us,  and  we  were  not  permitted  to 
carry  on  our  trade,  they  too  would  suffer  as  well 
as  ourselves,  and  I  thought  if  a  strong  party,  ca- 
pable of  defending  ourselves,  and  carrying  our 
point,  were  seen  by  the  Hudson's  Bay  people,  it 
might  prevent  our  /being  attacked,  and  if  it  did 
not,  we  should  be.better  prepared  to  defend  our- 
selves* 

_  Solicitor  General, — This  was  before  Lord  Sel- 
kirk took  possession  of  Fort  William,  I  presume  ? 
Mr.  Henry. — Yes,  it  was. 

Re'emmined  by  Mr.  Livius  Sherwood. 

Mr.  Livius  Sherwood.-^Though  before  Fort 
William  had  been  taken,  it  was  not  before  Fort 
Gibraltar  had  been  taken,  I  believe,  nor  before 
the  express  had  been  stopped,  and  his  letters  tak- 
en from  him,  that  you  wrote  to  Fond  du  Lac  ? 

Mr.  Henry. — It  was  after  we  had  heard  that 
Fort  Gibraltar  had  been  taken,  and  that  onr  ex- 
press had  been  made  a  prisoner  and  robbed  of  his 
letters,  and  from  these,  apprehending  that  further 
aggressions  would  be  committed,  and  that  our 
provisions  would  be  prevented  from  coming  down 
the  Assiniboin  river,  we  did  this,  and  although 
We  went  up  with  a  strong  party,  and  with  arms, 
they  were  only  to  act  in  self-defence. 

Re'examined  by  the  Solicitor  General. 

Solicitor  General — Are  not  you,  or  were  not 
you,  irtdicted  for  this  offence  at  Montreal,  or  in 
the  Province  of  Lower  Canada? 
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Mr.  Henry,— I  do  not  know  that  I  am.    I  ht. 

lieve  not. 

JAMES  LEITH,  Esquire,  sworn*    Ea'amined  by 
Mr.  Sherwood. 

Mr,  LeitJi.—On  the  loth  June,  1816,  a  num- 
ber  of  the  North  West  gentlemen  came  to  my 
post  at  Rainy  Lake,  and  amongst  them  some  of 
the  present  defendants.^ 

Mr.  Sherwood.— You^  Sir,  1  beh'eve,  are  a  part- 
iier  of  the  North  West  Company,  and  are  ac« 
qiiainted  with  the  nature  of  their  trade  ?• 

Mr.  Leith. — I  am  a  partner,  and  have  a  know- 
ledge of  the  mode  in  which  the  business  is  con-^ 
ducted. 

Sherwood.— You  have,  Sir,  in  your  era- 
ploy  a  great  number  of  servants  of  different  grades. 
Do  you  clothe  them  all,  or  furnish  them  with 
what,  I  believe,  you  are  accustomed  to '  call 
quipments  ? 

3Ir.  id///.~They  are  all  furnished  with  what 
we  call  equipments  by  the  company,  and  some 
witii  double  equipments,  but  all,  whether  clerks 
or  voyageurs,  have  equipments  found  them  by 
^he  company. 

Air.  Sherwood.— What  rmmher  of  equipment* 
do  you  dispose  of  annually  ? 

Mr.  Leith.— 1  can  not  say  ^  but  they  amount 
fo  some  hundreds. 

Mr.  Sherwood^— D\ A  yoti  go  on  with  these  gen- 
flemen  to  Red  River,  and  take  with  you  what 
peopio  you  cotdd  spare  ? 

Mr.  Leith.— Ye^t  I  did  accompany  them,  and 
jnv  people  and  a  number  of  Indians  went  also. 

'Mr.  Sherwood. — You  doubtless  knew  their  in- 
tentions well ;  will  you  please  to  tell  us  what  their 
Qbjects  were  2 
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Solicitor  General — This  gentleman  may  tell  us 
what  influenced  him,  but  what  they  might  tell 
him  their  intentions  were,  can  be  no  evidence. 

Mr.  Sherwood, — Have  the  goodness.  Sir,  to 
tell  us  what  led  you  and  your  party  to  go  to  Red 
River? 

Mr.  Leith.—In  March,  or  April,  I  received 
letters  informing  me  that  Mr.  Duncan  Cameron 
and  Seraphim  Lamarre  ware  taken  prisoners,  and 
that  the  general  report  was  that  lort  Gibraltar 
was  to  be  attacked  in  the  Spring.  I  forwarded 
the  information  by  express  to  the  agents  and  part- 
ners of  the  compny.  I  afterwards  learned  that 
Colin  Robertson  and  a  party  had  taken  it,  and 
also  that  we  were  not  to  be  permitted  to  pass  up 
the  Assiniboin  and  Red  Rivers.  Knowing  that 
hundreds  of  our  servants  must  be  starved  if  this 
was  submitted  to,  we  determined  to  go  in  consi*- 
derable  force,  and  see  whether  we  were  to  be  pro- 
hibited trading  or  not,  and  also  to  make  the  ne- 
cessary arrangements  for  preventing  disappoint- 
ment in  future.  We  had  undoubtedly  no  other 
intention  than  to  go  quietly,  if  we  were  not  mo- 
lested, but  w^e  w^ere  determined  not  to  submit  to 
any  attempts  to  hinder  us  from  passing  quietly,  and 
we  were  in  hopes  that  by  taking  a  large  force 
should  induce  them  not  to  molest  us  in  our  pas- 
sage.  We  stopped  in  our  way  at  Bas  de  la  Ri- 
viere, and  there  two  of  the  boats  took  in  a  piece 
of  ordnance  each,  and  we  then  proceeded  on  our 
route,  wishing  to  meddle  with  nobody,  but  deter- 
mined not  to  be  prevented  from  proc<3«eding  up  the 
river,  which  we  considered,  as  the  great  higU 
way  of  the  country,  we  had  a  right  to.  If  we 
were  obstructed  we  determined  to  defend  oar 
riglit  at  the  risk  of  our  livee. 

■  F  2 
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Cross  examination  conducted  hy  the  SoUciior 
General. 

Solicitor  GeneraL'^There  were  cannon  at  Bas 
de  la  Riviere  which  you  took  with  you  ? 

Mr,  Leith. — Yes,  we  took  two  pieces  of  ord- 
iiance. 

Solicitor  General — Do  you  know  where  they 
came  from  to  Bas  de  la  Riviere  ? 

Mr.  Leith»—Noy  I  do  not.  I  only  know  that 
they  were  there,  and  that  we  took  them  with  us. 

Solicitor  General — Have  you  no  knowledge 
that  they  had  been  taken  from  the  colony  at  Red 
River  ? 

Mr.  Leith. — I  can  not  say  whether  they  were 
or  were  not.    I  know  nothing  about  them. 

The  Hon.  WILLIAM  McGILLIVRAY,  sworn. 

.Examined  hy  Mr.  Sherwood. 

Mr.  Sherwood, — ^You,  Sir,  are,  I  believe,  the 
senior  partner  of  a  very  extensive  commercial  e- 
stablishment  called  the  North  West  Company  trad-, 
ing  into  the  Indiaik  country  ? 
i  Mr.  McGillivray.—l  am  senior  partner  of  that 
company, 

Mr.  Sherxmod.—l^  it  the  duty  of  the  gentle- 
men stationed  in  the  interior  to  give  you  notice 
if  any  thing  particular  occurs  near  their  respective 
posts  ? 

Mr.  McGillkray.—lt  is  their  duty  to  do  so. 

Mr.  Sherxvood, — In  the  early  part  of  1816  did 
you,  Sir,  receive  any  information  from  the  Red 
River  country  ? 

Mr.  McGillivray, — About  the  end  of  March, 
an  express  arrived  at  Montreal  with  letters  from 
lied  River,  brought  by  one  la  Gimoniere.  Their 
ontents  were  public  enough,  viz.  that  Fort  Gib- 
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raltar,  one  of  our  stations  on  the  Red  River,  had 
been  taken  by  Lord  Selkirk's  people  in  October 
1815 ;  that  Mr.  Duncan  Cameron,  one  of  our 
partners,  and  a  clerk,  had  been  taken  prisoners, 
and  threats  were  made  use  of  that  all  the  rest  of 
our  posts  should  be  taken. 

Mr.  SherwoocL — Will  you  relate  any  measures 
of  precaution  that  were  taken  to  prevent  or  coun- 
teract the  inconveniences  threatened  by  this  and 
similar  conduct  ^ 

Mr.  McGillmray. — To  do  so  will  lead  me  into 
rather  a  long  statement,  as  there  are  a  variety  of 
circumstances  connected  with  the  transactions  of 
that  time,  that  it  will  be  necessary  to  explain,  so 
as  to  enable  the  whole  to  be  understood. 

Mr.  Sherwood. — It  is  very  important.  Sir,  that 
we  should  have  the  information  you  refer  to. 
Will  yoLi  therefore  give  us  a  succinct  narrative  of 
what  measures  were  taken  in  consequence  of  the 
communication  you  received  from  Red  River,  or 
indeed  any  information  which  you  m,ay  consider 
calculated  to  throw  a  lighPupon  the  transactior 
of  the  19th  June,  1816. 

Mr.  McGillivray. — In  the  early  part  of  1816, 
and  particqlarly  after  receiving  the  information  I 
just  now  alluded  to  from  Red  River,  we  became 
apprehensive  that  the  same  game  would  be  played 
again,  which  had  been  played  in  1814,  for,  owing 
to  these  seizures,  and  the  enemy  being  in  posses- 
sion of  the  communication  from  Upper  Canada, 
which  prevented  the  agents  of  the  North  West 
Company  from  forwarding  provisions  as  usual,  our 
stock  had  been  reduced  so  low  at  the  depots,  that 
vve  were  left  greatly  dependant  on  the  quantity  to 
be  collected  in  the  interior  country,  and  the  se- 
curing it  became  an  object  of  the  greatest  impor- 
tance to  us. 
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Mr,  Sherwood, — It  was  in  1814  that  your  pro^ 
visions  were  seized  in  various  places,  and  under 
the  assumed  authority  of  Mr.  Miles  Macdonell,  I 

believe  ? 

Mr.  McGillivray, — They  were  taken  in  that 
year  principally,  and  it  was  to  that  I  referred ; 
for  their  captures,  in  conjunction  with  the 
circumstance^  of  the  war  with  the  United 
States,  had  reduced  our  stock  very  low,  indeed 
so  low  that,  unless  considerable  precaution  was 
used,  many  of  our  most  distant  posts  might  be 
exposed  to  starvation.  After  numerous  consulta- 
tions among  our  partners,  it  was  determined  to 
send  an  agent,  and  as  many  of  our  partners,  and 
of  the  clerks,  as  could  be  spared,  into  the  inte- 
rior, in  order  to  protect  the  provisions  in  case 
they  should  be  attacked.  My  fear  was,  that  the 
plan  laid  some  time  before  for  our  destruction  by 
depriving  us  of  our  supply  of  provisions,  might  be 
carried  into  effect,  and  also  that,  unless  our  people 
farther  in  the  interioi#thau  Ked  River,  received 
timely  notice  of  the  capture  of  Fort  Gibraltar,  our 
furs  might  also  be  stopped. 

Mr.  Sherwood, — Had  you,  Sir,  any  communi- 
cation with  government  on  the  subject  of  affairs, 
in  the  Indian  country  ? 

Mr.  McGiiUvray,'^-^  had.  Upon  receiving  in- 
formation ofliciaiiy  from  his  Excellency  Sir  Gor- 
don Drommond  of  the  intention  of  the  govern- 
ment to  furnish  Lord  Selkirk  a  body-guard  .from 
tile  mililary,  I  remonstrated  against  it,  and  point- 
ed out  what,  in  the  exasperated  state  of  the  coun- 
try, I  feared  v^^ould  be  the  consequence  of  such  a 
step.  I  should,  with  my  knoVi^ledge  of  the  Indiaa 
country,  have  thought  myself  highly  criminal,  if 
I  had  not  called  the  attention  of  government  tQ 
v*'hat  vs^as  going  on,  and  what  I  foresaw  would 
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the  result  of  the  measures  whicli  were  pursuing, 
but  unfortunately  my  representations  were  not  at- 
tended to  in  time. 

Mr.  Sherwood. — Upon  the  subject  of  military 
protection  or  countenance  being  given,  did  you 
inake  any  representation  to  Sir  Gordon  Drum- 
mond  ? 

Mr.  McGillrvray, — I  did,  and  my  reason  for  do- 
ing SQ  was  this ;  I  knew  what  the  consequence 
would  be  to  the  traders  in  the  Indian  country,  if 
once  the  Indians  were  persuaded  that  one  compa- 
ny was  peculiarly  protected  by  government,  or 
had  any  exclusive  privileges,  and  I  was  fearful 
that  the  circumstance  of  a  body-guard  being  fur- 
nished to  his  Lordship,  might  be  used  so  as  to  in- 
duce the  Indians  to  believe  that  the  exclusive 
protection  of  government  was  given  to  his  party, 

Mr,  Sherwood. — Did  you.  Sir,  apply  to  gov- 
ernment to  nominate  some  person  to  go  into  the 
Indian  territory  and  report  the  state  of  affairs  ? 

Mr.  McGillivray. — -I  did.  We  had  been  ac- 
customed to  protect  our  own  trade,  indeed,  till 
lately,  it  was  very  little  protection  that  it  required. 
Fearing  the  use  that  might  be  made  of  this  milita- 
ry guard,  I  thought  it  highly  necessary  that  we  al- 
so should  have  some  proof  of  the  protection  of  go- 
yernment  being  equally  extended  to  us  as  to  others, 
and  I  therefore  made  application  to  Sir  Gordon 
Drummond  to  give  leave  of  absence  to  two  officers 
of  respectability,  that  they  might  accompany  our 
partners  to  the  interior  country  in  order  to  enable 
us  also  to  say  to  the  Indians  that  we  had  the  pro- 
tection of  government  as  well  as  our  opponent?. 
Permission  was  accordingly  given  to  Lieutenants 
Brumby  and  Misani  to  accompany  our  gentlemcrj, 
and  at  the  breaking  up  of  the  ice,  every  thing  hav- 
I  ing  been  previously  prepared,  they  left  Montreal. 


Mr.  Sherwood.—'Did  you  accompany  these  offi- 
cers yourself,  Sir  ? 

Mr.  McGillivary. — No,  I  remained  at  Montreal 
until  my  usual  time  of  setting  out  for  Fort  William, 
I  arrived  at  St.  Maries  on  the  17th  June,  and  there 
I  received  letters  from  Mr.  Leith  and  others,  giv- 
ing accounts  of  the  depredations  committed  at  the 
lied  iiiver  by  Lord  Selkirk's  people. 

JVIr,  Sherwood.— And  for  the  reasons  you  have 
stated  you  ,  made  the  various  representations  to 
His  Majesty's  Government  on  the  subject  of  In- 
dian afiairs  ?  > 
Afn  AIcGiUivray. — Yes,  as  far  as  I  remember, 
those  were  the  reasons.  With  my  experience  for 
thirty  years  in  that  country,  I  should  have  consi- 
dered myself  as  inexcusable,  if  I  had  not  endea- 
voured to  call  the  attention  of  government  to 
wluit  was  the  actual  state  of  affairs  there,  and  1 
can  oiilj;  regret  that  my  representations  were  not 
earlier  attended  to. 

Sohdlor  GencraL~l  am  sorry,  my  Lords,  {o 
make  any  opposition  to  Mr.  McGiliivray's  relating 
every  thing  which  he  considers  important  to  the 
gentlemen  in  whose  behalf  he  is  brought  forward 
as  a  v;itiiess,  but  the  detail  of  facts,  into  which 
the  qrjestioiis  of  the  learned  counsel  have  led  him, 
can  net  be  considered,  I  think,  as  any  way  con- 
nected witli  the  cau.se  at  present  under  trial,  and 
therefore  oiiaiit  not  to  be  continued. 

Mr.  Sherx.Dood.—  rh<i  preliminary  questions 
which,  for  the  purpose  of  letting  the  jury  clearly 
inideijitand  the  case,  I  thought  it  expedient  to 
put  to  Mr.  McGillivray,  are  finished,  and  I  pro- 
ceed imnveJiately  to  points  that  have  already  been 
given  in  evidence.  My  first  object  will  be  to  ex- 
piiiin  ho\v  it  happened  that  equipments  were  giv- 
en to  the  servants  of  a  company  who  are  constant- 
ly accustomed  to  clothe  the  whole  of  their  very 
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numerous  servants  ;  a  circumstance  about  which  a 
great  deal  of  art  has  been  used.  I  believe,  Sir,  Mr. 
McLeod  was  among  the  gentlemen  who  accom- 
panied  these  officers  whom  you  had  so  properly  ap- 
plied to  government  to  allow  to  visit  the  interior  ? 

Mr.  McGillivray, —Mi\  Archibald  Norman  Mc- 
Leod was  the  agent  of  the  company  who  went 
with  those  gentlemen. 

Mr.  Sherwood, — Have  you  any  knowledge,  Sir, 
of  any  equipments  going  up  with  those  gentle- 
men ? 

Mr.  McGillivray. — There  were  a  quantity  of 
equipments  about  thirty  or  forty  suits,  as  I  think. 

Mr.  Sherwood, — Was  that  a  very  extraordinary 
circumstance,  that  canoes  going  to  the  interior 
should  take  up  equipments  ?  I  am  desirous  of 
knowing  whether  it  was  a  circumstance  calculated 
to  excite  surprise,  and  manifesting  some  improper 
design,  or  is  it  a  usual  occurrence  ? 

Mr,  McGillwray.— It  is  a  very  common  occur- 
rence 5  so  common  that  all  the  canoes  that  go  up 
take  more  or  less  of  them. 

Mr.  Sherwood. — In  the  very  extensive  com- 
mercial pursuits  of  this  respectable  company  of 
which  you  are  the  head,  I  presume  you  have  oc- 
casion to  employ  a  great  number  of  servants  of 
different  descriptions,  whom  I  believe  you  furnish 
generally  with  clothing  ? 

Mr.  McGillivray. — We  have  a  great  number  of 
persons  in  our  employ,  in  different  situations,  as 
clerks,  voyageurs,  and  in  other  capacities,  whom 
we  supply  indiscriminately  with  equipments  ;  they 
form  a  part  of  their  remuneration,  and  are  invari- 
ably supplied  by  the  company. 

Mr.  Sherwood. — Then,  Sir,  equipments  must 
form  a  very  considerable  item  of  expenditure  an- 
nually ? 
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Mr,  McGillivray, — They  do.  It  amounts  to  a 
heavy  sum. 

Mr,  Sherwood. — Have  you  a  knowledge  of  how 
many  hundred,  or  thousand,  suits,  (for,  so  exten- 
sive as  your  concern  is,  probably  they  amount  to 
thousands,)  are  required  annually  ? 

Mr.  McGiUivraj/. — I  can  not  say  ;  but  it  is  a 
great  number,  and  they  are  attended  with  a  very 
heavy  expense. 

Mr,  Sherwood, — What,  Sir,  is  the  food  princi- 
pally depended  upon  for  the  supply  of  the  traders  ? 

Mr.  McGillivray, — A  preparation  of  dried  buf- 
faloe  meat  called  pemican. 

Mr.  Sherwood. — ^Could  your  trade  be  carried 
on  without  pemican  in  that  country  ? 

Mr.  McGillivray,— i  certainly  do  not  believe 
that  it  could. 

Mr,  Sherwood. — Is  it  from  the  Red  River  coun- 
try that  you  have  been  accustomed  to  be  supplied 
with  pemican  ? 

Mr.  McGillivray. — It  is  from  there  we  have  al- 
ways drawn  our  supplies,  as  the  buffaloe  abounds 
on  the  extensive  plains  in  and  about  that  part  of 
the  Indian  country. 

Mr.  Sherwood. — If  you  were  deprived  of  your 
ordinary  supplies  in  that  quarter,  is  there  any 
other  place  from  which  you  could  receive  them  ? 

Mr,  McGillivary, — There  is  another  place,  but 
it  is  at  a  great  distance,  and  the  buffaloe  are  not 
so  plentiful  as  in  the  neighbourhood  of  Red  Ri- 
ver; we  always  have  been  accustomed  to  get 
them  from  here,  and  it  is  the  most  convenient,  be- 
ing  near  our  route. 

Mr.  Sherwood. — Have  you  been  till  within 
these  few  years  accustomed  to  trade  in  the  Indian 
country,  upon  Lake  Winnipic,  and  the  rivers 
leading  into  it  or  out  of  it^  without  molestation  or 
interruption? 


i^Tn  McGillwrr.i/. — -We  have  to  my  otvn  know- 
ledge for  upwards  of  thirty  years. 

Mr.  Sherwood* — Were  there,  Sir,  when  you 
,|irst  went  into  that  country,  any  Hudson*s  Buy 
.traders  acGUstomed  to  visit  it. 

Mr.  McGillwray. — There  were  not  any  es^ 
teblished  in  it,  nor  tor  some  years  afterwards  5  for 
at  least  eight  or  nine  years  after* 

ikfn  Sherwood' — Then  to  your  knowledge,  to 
go  no  farther  back,  you  were  accustomed  to  trade 
for  nine  years  in  the  country  before  these  persons 
came  to  it  who  now  want  to  turn  j  ou  out  of  it  ? 

Mr*  McGiUivray, — It  was  nine  j^^ears  after  I  had 
-Jbeen  used  to  trade  into  that  country  that  I  first 
saw  any  Hudson's  Bay  people  on  the  Red  River. 

Cross-examination  conducted  by  the  Solicitor  General. 

Solicitor  General — Are  you  sure  there  was  no 
Intention  to  take  Fort  Douglas  on  the  part  of  the 
;"gentVemen  who  went  with  these  officers  you  have 
spoken  of  ? 

•  Mr.  McGillivray.—Lt  was  never  dreamt  of, 
they  had  no  such  design  I  am  sure. 

Solicitor  General— Vov  whom.  Sir,  were  these 
clothes  particularly  intended  which  were  taken  up 
by  Mr.  McLeod? 

Mr.  McGillivray. -^They  were  intended  for  tlie 
Bois-brule  servants  of  the  Company,  I  beueve,  but 
1  can  not  say  positively  that  they  were.  For 
the  space  of  two  years  previous  to  this  period,  I 
knew  there  had  been  a  contest  between  the  North 
West  Company  and  the  Hudson's  Bay  people  and 
Lord  Selkirk's  agents,  who  should  most  attach  the 
brules  to  their  interest  ;  these  clothings  or  equip- 
ments were  therefore  given  to  the  gentlemen  00^ 
ing  up,  to  be  .applied  discretionally  as  they  might 
best  conciliate  the  engages  or  natives  v/ithout  anv 
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restriction  whether  they  should  be  given  to  whites 
or  brules. 

Solicitor  GeneraL — Have  you  not  a  knowledge 
that  they  were  directed  to  be  given  to  those  who 
had  been  the  most  active  in  opposing  the  Hud- 
son's  Bay  Company  ? 

Mr.  McGillivray, — I  do  not  know  whether  any 
such  orders  were  given  or  not.  I  did  not  hear  of 
any  such. 

Solicitor  General — Had  you  any  reason  to  appre-^ 
hend  such  a  dreadful  occurrence  as  this  from  any 
tiling  you  had  heard  on  your  way  to  Fort  William  ? 

Mr,  McGilVwray. — With  the  experience  I  had 
in  Indian  aflairs  for  upwards  of  thirty  years,  it  was 
impossible  not  to  foresee  that  some  dreadful  ca- 
tastrophe must  happen.  I  made  representations 
to  the  government  which  unfortunately  were  not 
attended  to  in  time,  and  the  melancholy  affair  of 
the  19th  June  took  place.  As  soon  as  I  knew  of 
our  fort  at  Red  River  being  taken  in  March,  which 
was  at  St.  Mary's  on  my  way  to  Fort  William,  I 
wrote  to  Montreal,  and  it  is  singular  that  at  the 
very  time  I  was  expressing  my  apprehensions 
of  the  dreadful  consequenees  to  be  expected 
from  these  outrages,  the  battle  of  the  19th 
June  took  place,  of  which  I  was  informed  after 
my  arrival  at  Fort  William.  In  consequence  of 
my  letter  from  St.  Mary's,*  Mr.  Richardson,  at 

(*)  The  following  is  a  co'py  of  the  above  mentioned  letter^ 

St.  Maries,  18th  June,  1816.. 

Dear  Sirs, 

I  deem  the  rorUents  of  the  packet  which  yoa  will  receive'here- 
with  to  be  of  sviihcient  importance  to  transmit  to  you  by  an  express.  I  ac- 
cordinglj  send  Mr.  Dease  with  it  for  tiie  greater  certainty,  and  in  ord«r  that 
no  lime  may  be  lost  in  comnig  back. 

Tlie  violence  tiiat  lias  been  committed  on  the  persons  of  Mr.  Cameron  and 
several  othersj  as  stated  in  the  letters  of  Mr.  Leith  and  Mr.  Siveright,  withont 
even  the  shadow  of  any  legal  authority  ;  the  forcible  seizure  and  robbery  of 
the  Korili  West  Conspaijy's  mercliandise  and  effects,  the  occupying  of  their 
lioufces  aiid  ttores  by  tlie  desperado,  Robertson,  and  his  associates,  and  the  de- 
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my  request,  proceeded  to  the  seat  of  government 
at  Quebec,  with  all  the  inforntiation  1  had  been 
able  to  obtain  upon  the  subject,  and  again  urged 
the  indispensable  necessity  pf  appointing  an  officer 
clothed  with  sufficient  authority  to  keep  the  peace 
in  the  Indian  country  and  investigate  the  state  of 
things.^ 

tent^on  of  our  couriers  with  the  express  from  the  northern  departments,  and 
no  doubt  breaking  open  ail  the  deKSpalciies,  public  and  private.  All  these  are 
sueh  a,cts  thj^t  I  am  at  a  loss  to  apply  appropriate  Jterms  to  tliem.  God  knows 
what  may  have  taken  place  in  tiie  spring,  . I  almost  tremble  to  learn  the 
truth.  Our  people  will  certainly  defend  their  properly  at  the  risk  of  their 
lives,  and  there  is  no  knowing  what  the  event  may  be.  And  if  any  attempt 
be  made,  as 's  talked  of  (wiiicli  I  can  scarcely  believe,)  to  stop  the  liighw^y, 
eitlier  at  the  entrance  of  River  Winipic,  or  at  the  grand  rapid,  the  conse- 
quence will  be  serious  indeed.  From  what  has  already  taken  place,  it  is 
evident  tlmt,  unless  government  interferes,  open  hostility  will  be  the  conse- 
quence, not  only  in  tlie  Red  River,  but  in  the  other  departments,  in  which  case 
the  natives  will  doubtless  get  involved  in  the  quarrel.  To  prevent  such  a 
dreadful  catastrophe,  if  possible,  by  giving  the  earliest  intimation  to  govern- 
ment of  these  transactions,  I  have  determined  on  sending  this  express,  and  I 
trust  Mr.  Richardson  will  be  able  to  spare  time  to  lay  a  representation  of  the 
business  in  person  before  his  Excellency  the  governor  general.  The  inter-? 
fereUce  of  government  at  the  present  critical  juncture  of  atfairs,  may  put  a 
'stop  to  these  scenes,  at  least  for  the  ensuing  winter,  without  which,  I  am  ap- 
prehensive, many  lives  jnay  be  lost. 

This  is  the  first  time  that  we  have  troubled  government  with  our  com- 
plaints. We  have  long  submitted  to  the  most  villainous  calumnies  on  the 
part  of  those  who  themselves  were  the  aggressors,  but,  things  have  now  come 
to  such  a  length,  that  we  can  no  longer  act  entirely  on  the  defensive, 

It  is  needless  to  trouble  you  with  more  of  my  conjectures  on  tliis  unfortun* 
ate  business.  If  any  determination  is  taken  by  the  governor  general  to  put 
a  stop  to  their  violent  proceedings,  the  season  still  affords  sufficient  time  for 
sendii;g  ufll^^me  officer,  or  commissioner  to  act  in  the  King's  name,  should 
his  Excellency  deem  it  adviseable  to  adopt  such  a  measure. 

I  expect  the  canoe  will  be  at  Fort  William  in  thirty  days  from  this,  allow- 
iiig  the  crew  to  remain  a  few  days  at  Montreal,  • 
I  am 

Dear  Sirs, 

Yours  t%c. 

(Signed)  W.  McGILLIVRAY, 

To  the  agents  of  the  ? 
N.  W.  Co.  Montreal;  S 

(*)  In  consequence  of  the  application  made  to  government  on  this  occasion 
Sir  John  Slier brooke  issued  tlie  proclamation  of  the  16th  July  1816,  which  will 
be  found  in  the  appendix,  letter  P.  Printed  copies  of  this  proclamation  were 
immediately  sent  up  by  a  light  canoe  to  Fort  William,  which  place  they  readi- 
ed on  the  22d  August,  but  it  was  then  unfortunately  in  the  possession  of  Lord 
Selkirk,  who  refused  to  let  them  be  sent  into  the  interior  ;  and  though  after- 
wards, it  is  believed,  sucli  as  were  addressed  to  those  magistrates  for  the  In^ 
dian  territories  who  were  connected  with  the  Hudson's  Bay  Company,  were 
forwarded,  those  addressed  to  such  as  were  connected  with  tlie  North  West 
Company  were  detained  at  Fort  William, 


Be-emmined  by  Mr  Sherwood. 

Mr.  She7^wood,T-How  long.  Sir,  have  the  Hud- 
son's  Bay  Company  and  Lo^d  Selkirk  traded  into 
that  country? 

Mr,  McGillivr ay. —The  Hudson's  Bay  Compa- 
ny were  accustomed  to  trade  there  before  the 
establishment  of  the  colony  by  the  Earl  of  Sel- 
kirk. 

Mr.  Sherwood,— When  was  this  colony  be- 
gun? 

Mr.  McGillwray,— It  was  begun  about  1812. 

Mr.  Sherwood,— you  difficulties  with  the 
Hudson's  Bay  Company,  or  did  they  couiinence 
with  the/  establishment  of  this  colony  ? 

Mr*  McGillivray,—We  had  no  extraordinary 
dimeulties  till  the  establishment  of  this  colony  in 
1812  ;  I  do.  not  say  there  were  none,  but  there; 
were  none  of  any  magnitude. 

Mr.  Sherwood — Pray,  Sir,  do  you  know  a  Mr. 
Pierre  Pambrun,  a  half-pay  officer. 

Mr.  McGillwray. — Yes,  I  know  something  of 
him. 

Mr.  Sherwood,— You,  Sir,  I  believe,  have  ad- 
mitted him  to  your  table.  Did  he  appear  t^think 
himself  disgraced  or  honoured  by  being  permitted 
to  take  his  seat  there  w^ith  yourself  and  friends  ? 

Mr.  McGillivray,—He  certainly  did  not  con- 
sider himself  disgraced  I  should  think. 

Mr.  Sherwood,' — Did  you  ever  observe  any  re- 
luctance in  his  conduct  to  sitting  with  those  gen- 
tlemen ? 

jMr.  McGillivray,— Assuredly  not. 
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JOHN  THEODORE  MISANI,  sworn. 
amined  hy  Mr,  Sherwoodf 

Mr.  MisanL — I  left  Montreal  in  the  spring  of 
1816  to  go  to  the  Indian  country,  in  company  with 
Mr,  Archibald  Norman  McLeod,  Mr.  Alexander 
Mackenzie,  and  Mr.  Henry.  We  stopped  at  Fort 
Wllli3,m  and  we  found  Dr.  McLaughhn  there. 
We  ieft  him  at  Fort  William. 

Mr,  ^S^^rwjoo^.— Did  Mr.  Simon  Fraser,  orMr, 
^John  McDonald,  accompany  you  ? 

Mr.  MisanL— No,  they  did  not. 

Mr.  Sherwood, — Where,  in  your  route,  did  you 
first  see  them  ? 

Mr,  MiMnL — I  first  saw  them  on  my  return 
from  For^  Douglas,  at  Riviere  aux  Morts ;  they 
had  come  from  their  winter-quarters. 

Mr,  Sherwood. — Was  it  possible  these  gentle* 
men  could  have  come  from  Red  River  ? 

■Mr.  Misam.-^No,  because  I  must  have  met 
them  in  going  up,  as  I  merely  went  to  Fort  Doug- 
las, and  returned  immediately. 

Mr.  Sherwood. — -Did  you  see  Dr.  McLaughlin 
after  tea^anp  him  at  Fort  William  ? 

JVIr.  lIBplSj^Yes,  I  found  him  also  at  Riviere 
aux  Moi^^n  my  return.  '41^ 

Mr.  Sherwood. — You,  Sir,  I  believe,  in'conjunc- 
tion  with  another  officer,  received  leave  of  absence 
at  the  solicitation  of  the  gentlemen  of  the  North 
West  Company,  to  enable  you  to  go  to  the  Indian 
country  to  report  the  actual  state  of  affairs  accord- 
ing to  your  observation  ? 

Mr,  Misani. — Myself  and  Lieutenant  Brumby 
received  leave  of  absence  for  six  months.  1  know 
it  was  in  consequence  of  the  application  of  those 
gentlemen,  and  I  saw  a  letter  to  Sir  Gordon  Drum^ 
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xBond  applying  for  leave  of  absence  to  be  granted 
us. 

Mr.  Skerwood.-^T)o  you  recollect  seeing  Mr, 
Leith  on  youji*  route  ?  was  he  with  you  at  Bas  de 
la  Riviere, 

Mr.  Misani. — Yes,  I  saw  Mr.  Leith  on  the 
SOth  June,  at  Bas  de  la  Riviere. 

Mr.  Sherwood. — Was  Mr.  McLeod  with  you 

there? 

Mr.  MisanL — Yes,  Mr.  McLeod  accompanied 

ps  there. 

Mr.  Sherwood. — Do  you  know  any  thing  of  a 
meeting  of  savages  cotrimonly  called  ?  council, 
and  were  you  and  Mr.  Brumby  present  at  any 
such  council  ?  * 

Afr.  MisanL — I  and  Mr.  Brumby  were  present 
at  a  council  held  at  Lake  la  Pluiff,  Mr,  McLeod 
and  Mr,  Leith  were  also  present. 

Mr.  Shei'wood. — -Was  any  speech  made  to^  the 
Indians,  -ky- "'A'i.>v;?  was  it  made,  and  -.what  was' its 
purport 

Mr.  Misani.- — ]\lr.  McLeod  juade  a  speech, 
through  the  medium  of  an  interpreter,  in  which 
he  explained  to  the  Indians  the 'vio^enc^which 
had  been  committed  at  Red  RiveSB^BHiBas  de 
la  Rivier^p^Ir.  McLeod  said  tnat  th?ynad  re«^ 
ceived  news  of  Forr  Gibraltar  being  destroyed, 
and  that  they  would  hold  a  council  amongst  them- 
selves to  consider  what  was  best  to  be  done,  and 
the  result  should  be  communicated  to  us. 
Leith  said  afterwards  that  they  had  determined, 
as  they  knew  that  cannon  had  been  planted  on 
the  banks  of  the  river  to  prevent  any  passage,  and 
that  the  lives  of  many  hundred  people  in  the  in- 
terior depended  upon  the  provisions  they  had  a- 
bove,  to  arm  themselves  and  go  to  fetch  those  pro* 
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visions  J  that  they  would,  if  not  molested,  pa^s  the- 
settlement  singing,  and  return  in  the  same  way, 
but,  if  attacked,  they  were  determined  to  defend 
tjiemselves.  The  same  was  afterwards  told  to  me 
by  Mr.  McLeod. 

Mr.  Sherwood.-^T>o  you  know  that  these  gen- 
tlemen did  arm  in  self-defence  ?  /  /  _ 

Mr.  Misani, — Yes,  I  know  they  did.  ■■■^  / 

Mr,  Sherwood, — Do  you  know  that  the  North 
West  Company  have  many  hundred  persons  in  the 
wilderness  depending  upon  them  for  their  daily 
nourishment  ? 

Mr.  MisanL — Yes,  I  know  they  have  an  im- 
mense  number  of  persons  in  their  employrrient 
through  the  Indian  country. 

Mr,  Sherwood. — You,  being  well  acquainted 
with  their  object,  did  you  consider  it  a  jiistifiable 
one,  and  did  you,  after  you  knew  their  apprehen- 
sions of  being  attacked  at  Fort  Douglas,  continue 
willing  to  accompany  them  ? 

Mr.  Misani, — Yes,  I  had  no  objection,  I  had 
said  I  would  go,  and  I  saw  no  reason  for  changing 
my  mind. 

Mr.  Sherwood, — You,  I  suppose,  had  no  inten- 
tion of  attacking  Fort  Douglas  ? 

Mr.  Misani. — No,  I  had  nothing  to  do  with 
them. 

Mr.  Sherwood, — But  if  they  had  attacked  you, 
you  probably  would  have  defended  yourself  ? 

Mr.  MisanL — Yes,  most  certainly,  if  attacked 
I  would  have  done  wljat  I  could  to  defend  ray- 
self. 

HUGH  BENNERMAN,  sworn.    Ei^amined  hy 
Mr.  Sherwood, 

Mr.  Sherwood, — Do  you  know  Michael  Heden 
who  has  been  examined  as  a  witness  in  this  case  f 


Bemermam — -Yes,  I  know  him  very  welL 
Mr,  Sherwood^ — Did  you  ever  have  any  convi^r- 

sation  with  him  on  the  subject  of  the  battle  qf  the 

19th  June,  and  what  did  he  tell  yoU|  and  where 

^nd  when  was  it  ? 

Bennerman,' — I  saw  him  in  this  town  of  York 

ksl%summer,  and  he  told  me  that  Mr.  Semgle's 
•p^t^fi-red  first. 

Cross  Emmined  hy  the  Attorney  General. 

Attorney  General — Where  did  this  conversatipU 
take  place  ? 

Bennerman.'^lt  took  place  at  Ashley's,  and  we 
then  went  to  Hamilton's,  and  he  aaid  he  would  go 
to  Mr.  Mackenzie,  and  tell  him  the  whole  truth 
of  the  business. 

Mrs.  WINIFRED  McNOLTY,  sworn.  Exam-^ 
ined  by  Mr*  Sherwood, 

Mr,  Sherwood,' — Are  you  acquainted  with  Mi- 
chael Heden,  the  same  person  who  has  been  about 
the  Court  for  some  days^  and  how  long  have  you 
known  him? 

Mrs,  McNolty.—Yes,  I  know  that  Michael 
Heden,  and  have  known  him  for  upwards  of  six 
years. 

Mr,  Sherwood. ~Wou\d  you,  or  would  you  not 
believe  him  upon  his  oath,  from  all  you  know  of 
him? 

Mrs,  McNolly. — No,  from  his  general  charac- 
ter, I  would  not.  ^ 

Mr,  Sherwood.— "Have  you  at  any  time  had  any 
conversation  with  him  relative  to  the  affair  of  the 
19th  June,  and  what  did  he  say  to  you  relative  to 
the  cond  ct  of  Mr  Semple,  and  the  party  that 
were  with  him  on  that  occasion  ? 


Mrs:  McNoIli/.—lle  told  me  these  words,  "  we 
"  can  not  blame  the  half-breeds,  for  our  side  lired 
"  first,  and  if  we  had  gained  the  day,  we  should 

have  done  the  same,  or  as  bad,  to  them." 

M?\  Sherwood.— You  are  quite  sure  this  Mr. 
Michael  Heden  told  you  that  ?  repeat  wliat  he 
said,  that  the  Court  may  distinctly  understand  it. 

Mrs.  McNolty.—l  am  quite  sure  that  it  wa^ 
Michael  Heden  that  told  me  so  ;  he  said  it  has 
"  been  a  bad  business,  God  knows,  but  we  can  not 
"  blame  the  haif-breeds,  for  it  was  our  side  who 
"  fired  first  at  them,  and  if  we  had  gained  the  day, 
"  we  should  have  served  them  the  same,  or  hav^ 

done  as  bad  to  them/' 


CHARGE 

To  the  Jury  by  Mr.  Justice  Boulton. 

Gentlemen  of  the  juryj 

This  is  a  trial,  which  must  have  fastened 
itself  on  your  minds,  I  am  sure,  from  the  very  ex- 
traordinary manner  in  which  it  has  been  conduct* 
ed,  and  the  very  extraordinary  circumstances  that 
have  been  brought  before  you,  and  I  am  sorry  to 
say  that  the  greater  part  of  my  duty  will  be  to  en- 
deavour to  wipe  away  from  yam'  minds  any  im- 
pression which  evidence  unconnected  with  the 
charge,  may  liave  produced.  The  principal  ques- 
tion, indeed  the  only  one  for  your  notice,  is,  whe- 
ther this  indictment  which  I  hold  in  inv  hand,  is^ 
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or  is  not,  well  founded.    It  is  an  indictment  fof 
niturder,  charging  four  persons,  as  principals,  and  a 
number  of  Qthers,  as  accessaries,  before  and  after 
tiie  fact,  and  thus  embracing  all  the  varieties  wliich 
distinguish  the  charge  of  murder.    This  charge, 
thus  divided,  embraces,  not  only  different  points, 
but  the  evidence  applies  itself  to  different  particu- 
iaJ  s,  and  different  persons.    In  that  which  you 
have  heard  you  will  find  a  great  deal  that  does  not 
apply  at  all,  as  well  as  tliat  difiers  in  its  applica- 
tion.   Before  I  call  your  attention  to  the  testimo- 
ny, it  will  be  necessary  to  see  who  you  are  trying. 
You  have  not  before  you  any  of  the  principals,  but 
you  have  a  number  of  accessaries  before,  and 
after   the  fact.     By   the    indictment,  I  per- 
ceive, the  first  character  is  John  Siveright,  who  is 
charged  as  accessary  before  the  fact  to  the  mur- 
der of  this  unfortunate  Mr.  Semple,  and  there  are 
five  after,  viz*  Alexander  Mackenzie,  Hugh  Mc- 
Gillis,  John  McDonald,  John  McLaughhn,  and 
Simon  Fraser  ;  Mr.  Siveright  is  then,  gentlemen, 
the  only  accessary  before  the  fact,  and  there  are 
feix  after,  for  Siveright,  I  now  see,  is  charged  both 
before  and  after  the  fact.    The  charge  against 
them  is  that  of  murder,  in  various  degrees^  by 
helping  one  Cuthbert  Grant  to  commit  it,  or  re- 
ceiving him  after  he  had  committed  it,  knowing 
he  had  done  so.    Having  before  you  the  charge 
and  the  persons  accused,  it  will  be  my  duty,  be- 
fore  we  go  into  the  case,  to  explain  to  you,  as  well 
as  I  arn  capable  of  doing,  the  law  connected  with 
the  right  of  putting  these  persons  on  trial.  The 
officers  of  the  Crown  could  not  have  put  them  on 
their  trial,  against  their  will,  till  he  had  convicted 
or  outlawed  some  of  the  principals,  as  tliey  are 
called  in  law,  but  the  accused  themselves,  it  ap- 
pears, have  the  right  to  insist  upon  having  their 


fxials,  and  they  have  chosen  to  have  them,  but  al- 
though they  have  chosen  to  be  put  upon  trial,  they 
,can  not  be  liable  to  juclgment^till  all  the  principals 
are  tried  or  outlawed.  If  convicted  they  must 
remain  in  gaol  as  long  as  there  are  any  of  the  per- 
sons accused  as  principals  to  be  tried.  1  mention 
this  to  you,  because  I  wish,  as  the  two  principals 
who  have  been  tried  have  been  acquitted,  that,  be- 
fore you  return  a  verdict  of  guilty,  you  should  be 
most  clearly  satisfied  of  the  indictment  haying  been 
,made  out  against  one  or  other  of  th,e  principals, 
as  well  as  against  the  gentlemen  who  are  before 
you.  1  wish  to  impress  this  strongly  on  your 
minds,  because,  if  afterwards  the  principals  should 
be  tried  and  acquitted,  although  these  persons  arq 
found  guilty  by  you,  they  must  be  discharged ; 
t:hat  is  some  of  them,  the  accessaries  before  the 
fact,  because  it  is  only  to  murder,  as  charged  in 
the  indictment,  of  malice  aforethought,  or  malice 
prepense,  that  there  can  be  accessaries  before  the 
fact.  There  are  various  species  of  homicide,  and 
instead  of  murder  it  may,  on  the  trial  of  princi- 
pals, turn  out  to  have  been  in  self-defence, 
or  there  may  be  other  circumstances  which  may 
remove  the  charge  of  murder  by  shewing  there 
was  no  malice  premeditated.  Now  to  judge  whe- 
ther this  was  murder,  or  whether  it  was  in  self-de- 
fence th^at  these  lives  were  taken,  you  must  bring 
your  minds,  as  well  as  you  are  able,  to  recollect 
the  evidence  on  the  part  of  the  defence,  which 
went  to  shew  that  Cutlihert  Grant,  and  the  others 
charged,  w^ere  not  guilty  of  murder,  but  that  it 
was  in  self-defence  that  this  dreadful  slaughter  took 
place.  Whether  .they  are  guilty  of  murder,  or 
manslaughter,  or  nothing  at  all,  it  being  in  self- 
defence  that  it  liappened,  it  will  be  for  you  to  say 
by  your  verdict.    And  then  you  will  have  to  roi- 


collect  that  it  h  accessaries  only  tliat  you  are  try- 
ing, and  say  liow  far  thejj  are  guilty  of  the  indict- 
iiient.  Your  memory  will,  I  fear,  hardly  be  able 
to  recollect  the  testimony  of  so  long  a  trial,  and 
where  it  has  been  so  contradictory ;  for  it  is  right 
I  should  tell  you  that  a  great  deal  of  contradicto- 
ry evidence  has  been  offered  on  both  sides.  The 
prisoners'  counsel,  witli  great  ingenuity  and  ear- 
nestness, endeavoured  to  prove  that  it  \vas  not  mal- 
ice prepense  that  occasioned  the  death  of  these 
unfortunate  people,  and  therefore,  could  not  be 
murder,  contendiiig,  from  a  variety  of  circumstan- 
ces,  that  a  state  of  confusion  and  war  existed  in 
that  country.  This  may  apply  to  two  or  three  of 
them,  but  it  will  require  great  care  on  your  part  to 
distinguish,  when  you  come  to  the  main  point  of 
this  unhappy  afiair,  viz.  whether  the  first  fire  came 
from  Mr.  Semple  and  his  party,  or  from  the  other. 
There  is  great  confusion  and  diiliculty  about  it, 
from  the  very  contrary  evidence  wliich  has  been 
given.  First,  we  have  direct  evidence  that  it  came 
from  the  otl]er  party,  and  that  Mr.  Holte  fell  by 
the  first  shot,  and  Mr.  Semple  by  the  second  ;  then, 
on  the  other  hand,  we  have  a  string  of  evidence 
to  the  contrary,  and  they  all  swear  it  came  from 
governor  Semple's  part}^  It  is  the  most  import- 
ant thing,  in  criminal  trials,  to  weigh  the  evidence*, 
because,  believing  the  one  side  may  subject  a  man 
to  the  loss  of  his  life,  if  in  a  case  of  felony,  where- 
as, if  credit  is  given  to  the  other  side,  the  prisonei- 
is  acquitted,  so  that  I  say  the  great  difficulty  in  all 
trials,  and  particularly  in  criminal  trials,  which  are 
so  serious,  is,  which  evidence  is  to  be  believed 
when  witnesses  contradict  each  other.  These  ob- 
servations have  taken  up  a  greater  share  of  your 
time  than  I  intended,  but  !  hope  they  will  be  use- 
ful to  yoo.    I  have  no  hesitation  in  saying,  gen- 


tiemen,  that  if  you  do  not  consider  the  evidence 
distinct  as  to  the  death  of  this  unfortunate  gen- 
tleman from  malice  prepense,  you  ought  not  to 
conviet,  and  if  you  thitik  it  took  place  in  self-de- 
fence on  the  other  side,  you  ought  also  to  acquit. 
According  then  to  the  evidence,  to  which  we  must 
now  look  ;  on  the  one  side,  it  is  said  the  Bois-brules 
upon  seeing  Mr.  Semple  Jind  his  party,  galloped  up 
and  formed  a  sort  of  half-circle  round  these  ufbrtun„ 
ate  people,  and  one  of  the  half-breed  party,  who 
was  tried  the  other  day  and  acquitted,  (a  cir- 
cumstance w^hicli  is  of  no  consequence  to  this  tri» 
al)  came  out  from  among  them,  and  rode  up  to- 
wards Mr.  Semple,  and  some  conversation  passed 
which  I  dare  say  you  will  recollect.  At  last,  by 
some  provocation  given  by  this  man,  governor 
Semple  caught  hold  of  his  bridle,  and  the  butt  of 
his  gun,  and  was  going  to  make  him  a  prisoner,  or 
^Jailed  to  his  men  to  make  him  so.  Bouche^-  slid 
from  his  horse,  on  hearing  this,  and  ran  aw^ay,  and 
immediately  guns  were  fired  from  the  Bois-brules 
party,  according  to  this  evidence.  If  this  evid- 
ence is  believed,  if  you  are  satisfied  with  it,  then 
it  is  undoubtedly  murder.  If  you  are  perfectly 
clear  that  the  Bois-brules  party  fired  first,  it  is  un- 
equivocally murder.  When  I  say  this,  I  mean  it 
is  so,  if  you  pay  no  attention  to  the  circumstances 
which  have  been  adverted  to  so  frequently  in  the 
course  of  the  trial  by  the  prisoners  counsel,  and' 
relative  to  w^hich  evidence  has  been  given  at  a  ve- 
ry great  length.  I  allude  to  the  animosity  said 
to  exist  between  these  two  great  Companies,  for 
if,  on  the  otiier  hand,  you  think  that  the  animosity 
subsisting  between  these  two  commercial  compa- 
nies extended  itself  to  all  belonging  to  them,  and 
rendered  the  country  in  such  a  state  of  exaspera- 
tion that  it       impossible  for  them  tp  meet  with- 


out  comiiig  to  violence,  it  may  diminish  the  homir. 
eicle,  but  the  excitement  which  has  been  shewn  is 
not  close  enough  to  be  a  defence,  unless  you  be^- 
Jieve  that  governor  Seraple's  party  fired  first.  In 
the  great  mass  of  contrary  evidence  I  am  truly 
glad  that  it  is  with  you,  and  not  with  me,  to  de- 
cide the  diSiculty.  You,  I  am  sure,  will  weigh 
well  all  that  has  been  said  by  the  witnesses  on  both 
sides,  as  being  the  only  way  to  arrive  at  asatisfactoiy 
decision,  upon  this  very  important  trial.  If,  gen- 
tlemen, you  find  that  it  is  manslaughter  that  has 
been  committed,  you  wall  then  discharge  these  gen- 
tlemen ;  if,  however,  yqu  think  proper  to  return  a 
special  verdict,  it  is  in  your  power  to  do  so,  and 
then  the  circumstances  connected  with  your  juris- 
diction wiil  be  fully  considered  and  decided  accor- 
ding to  law.  This  verdict  will  only  be  returned 
in  case  you  see  a  diiTiciilty  on  the  subject  of  juiis-= 
diction.  If,  how^ever,  the  oaence  in  the  princi- 
pals amounts  in  your  opinion  only  to  manslaugh- 
ter, then  these  defendants  must  be  discharged,  be-^ 
cause  there  is  in  law  no  such  thing  as  accessary 
to  manslaughter, 

Solicitor  GeneraL—l  beg  your  pardon,  my 
Lord,  but  after  the  fact  there  can  be  accessaries 
to  manslaughter  as  well  as  murder. 

Chief  Jasticc— We  know  there  can  be  accessa» 
nes  after  m.  an  slaughter,  but  the  charge  on  the  pre- 
sent indictment  is  tliat  of  accessary  to  principals  i 
in  murder,  and  if  it  is  only  manslaiighter  that 
Grant  has  committed,  they  canuot^  on  this  indict- 
ment, be  accessaries  after  the  fact,  because  the 
fact  charged  is  murder,  and  as  to  accessariei^  before  ' 
the  fact,  there  can  be  none  to  maaslaughter. 

M7\  Justice  Bouito77,—There  is,  gentlemen,  no 
such  thing  as  accessary  to  manslaughter  upon  this 
indictment,  wiiich  charges  the  prisoners  with  be- 
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mg  accessary  to  murder,  and  thcrefx^re  it  is  no 
matter  what  the  law  is  upon  the  subject.    I  wa:? 
only  endeavouring  to  give  you  as  correct  an  ac- 
count as  I  could  of  what  was  the  law  upon  the 
case  that  you  have  to  try.    I  will,  in  this  place^ 
say  a  word  to  you  relative  to  the  testimony  against 
Mr.  McLeod  as  given  by  Mr.  Hcurter.    His  evi- 
dence goes  this  length;  that  in  1816,  he  left 
Montreal  in  company  with  Mr.  McLeod,  and  the 
Other  prisoners,  to  go  to  the  Indian  coufitry ;  that 
going  along,  they  met  the  settlers  coming  from 
lied  River,  and  got  intelligence  of  the  death  of 
Mr.  Semple  and  his  people,  that  upon  this,  Mr, 
McLeod  ordered  them  all  to  go  on  shore,  which 
they  did,  and  Mr.  McLeod,  being  a  magistrate^ 
an  examination  took  place  into  the  circumstances 
of  the  transaction,  and  a  number  of  the  survivors 
were  sent  to  Montreal  to  give  evidence  upon  the 
trial  of  different  persons  ;  the  party  then  pursued 
their  way  to  Red  River,  and  when  arrived  there^^^ 
they  made  more  enquiries,  and  it  appears  Mr. 
McLeod  gave  all  the  people  a  dram  of  liquor,  and 
a  quantity  of  clothing,  to  a  part  of  them.    It  is 
not  possible  to  suppose  that  these  gentlemen, 
coming  from  Montreal,  could  know  any  thing  of 
what  had  happened  at  Red  River,  and  therelbre, 
if  they  are  guilty  at  all,  it  must  be  from  what  they 
did  afterwards,  for  they  could  not  have  known,  by 
possibility,  of  what  was  going  on  at  Red  River, 
when  they  were  at  Montreal,  and  what  they  did 
afterwards  is  supported  by  the  most  slender  of  all 
possible  testimony,  lind  vv^ill  probably  go  for  no- 
thing, except  as  you  may  think  Mr.  McLeod's 
speech  important,  as  shewing  the  disposition  of 
the  party  afterwards.    Before  1  read  to  you  the 
evidence,  or  give  you  an  outline  of  it,  I  will  call 
your  attention  to  the  nature  of  the  jurisdiction 
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tinder  whicli  you  are  empowered  to  try  offences 
which,  like  this,  are  committed  in  the  Indian  ter- 
ritory.   Certificates  under  the  great  seal  of  the 
Lower  Province,  you  will  recollect,  were  put  in 
during  the  trial,  as  it  is  only  under  such  an  au- 
thority that  you  can  have  the  power,  and  the 
whole  is  brought  about  under  a  British  act  of  par- 
liament, passed  in  the  48d  year  of  his  present  Ma- 
jesty's reign,  which  gives  power  to  the  govern- 
ment  of  Lower  Canada  to  transmit,  under  the 
great  seal  of  that  province,  offences  committed  in 
the  Indian  territories,  to  any  Court  of  this  pro- 
vince for  trial,  if  it  shall  appear  to  him  that  the 
ends  of  justice  may  be  more  conveniently  attained 
ifii  Upper,  than  in  Lower,  Canada.    Under  this 
solemnity  then,  it  is,  that  you  have  been  empan- 
nelied  to  try  these  gentlemen,  and  I  v^ill  now  give 
you  an  outline  of  the  evidence,  which  has  beeri 
very  confusied  and  indistinct,  so  much  so,  that  I 
am  sure  yoiv  must  have  had  great  difficulty  and 
trouble  to  have  understood  it,  but  I  shall  endea- 
vour to  make  it  as  plain  as  I  can,  and  I  hope  you 
will  then  understand  it  better.    The  first  M^itness 
called  was  Michael  Heden,  who  swears  that  they 
had  received  information  that  they  were  to  be  at- 
tacked, and  were  much  alarmed  about  it.  He 
says  that  they  constantly  kept  a  watch,  or  look« 
out,  to  give  notice  of  any  danger  that  might  ap- 
proach, and  that  on  the  19th  June,  about  six  or 
seven  o'clock,  in  the  evening,  an  alarm  was  given 
-that  the  half-breeds  were  coming,  that  is  that  they 
were  going  towards  the  settlement  belonging  to' 
the  Earl  of  Selkirk,  situated  at  the  Frog  Plains,^ 
of  which  you  have  heard  so  much  in  the  trial,  at 
a  distance  of  about  two  or  three  miles  from  the 
fort.   Mr.  Semple,  the  witness  says,  went  to  some 
commanding  position  of  the  fort,  and  with  a  spy-^ 
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glass  looked  at  this  party,  to  see  who  or  what  they 
were.  Mr.  Seaipie  was  accompanied  by  some  of 
his  people,  and  ascertaining  that  they  v/ere  an 
armed  body  of  men,  mounted  on  hort?eback,  he 
directed  about  twenty  of  his  people  to  get  their 
arms  and  follow  him,  which  they  immediately  did. 
They  went  on,  Heden  says,  for  som6  distance, 
and  savv  at  first  only  a  few.  As  they  went  along, 
they  met  some  settlers,  running  and  crying  the 
half-breeds  were  come  with  carts  and  cannon. 
Shortly  after  they  saw  a  much  larger  number  of 
horsemen,  and  governor  Semple  sent  back  to  the 
fort  for  a  cannon  ;  the  person  who  was  sent  hav- 
ing been  examined  as  a  witness,  I  need  not  detain 
you  by  remarking  at  present  upon  his  evidence 
farther  than  to  remind  you  tliat  the  cannon  did 
not  reach  the  party.  They  went  on,  gentlemen, 
for  some  little  distance  farther,  when  the  mount- 
ed party  suddenly  turned  back  upon  Mr.  Semple's 
party,  and  dividing  themselves  into  two  separate 
divisions,  they  surrounded  them,  an  ]  completely 
cut  off  their  retreat.  It  is  now  coming  nearer  e- 
very  moment,  gentlemen,  to  the  very  important 
part  of  the  evidence,  and  you  v*^ill  of  course  give 
particular  attention  to  it.  Having  formed  a  sort 
of  circle  or  half-moon,  one  Boucher,  a  man  who 
has  been  indicted  as  a  principal,  but  who  was  ac- 
quitted the  other  day  after  a  long  trial,  advanced 
towards  Mr.  Semple's  party,  waving  his  hand, 
and  making  signs  as  if  he  wanted  to  speak,  and 
approaching  nearer,  he  called  out  "what  do  you 
want,  what  do  you  want  ?"  governor  Semple 
replied,  what  do  i/ou  want,"  to  which  Boucher 
ansv/ered,  "we  want  our  fort,'*  and  the  governor 
said,  "go  to  your  fort."  Upon  this  Boucher 
made  use  certainly  of  very  insolent  language  to 
the  governor,  telling  him  he  was  a  damned  rascal^, 
^     1  ^ 


and  had  destroyed  their  fort.  Upon  this  Mr. 
Semple  laid  hold  of  the  bridle  of  this  man's  horse, 
and  of  his  gun,  and  almost  at  the  same  instant, 
the  report  of  a  gun  was  heard,  and  directly  after 
a  second  report  took  place  ;  both  these  shots,  this 
witness  positively  swears,  came  from  the  half- 
breed  party,  and  that  by  the  one  a  Mr.  Holte 
was  killed,  and  by  the  other  Mr.  Semple  was 
wounded  and  fell,  though  not  killed,  as  appears 
by  subsequent  testimony.  Here,  gentlemen,  you 
have  arrived  at  the  great  and  important  point  of 
this  enquiry,  viz.  v/ho  fired  first  ?  This  man  says 
positively  that  the  half-breed  party  fired  these  two 
first  shots,  whilst,  on  the  other  hand,  the  witness- 
es on  the  part  of  the  defendants  deny  it,  and 
bring  evidence  of  a  directly  contrary  description. 
It  appears,  from  all  the  testimony  that  has  been 
adduced,  that  the  half-breed  party  were  armed, 
^nd  it  is  a  matter  demanding  your  most  serious 
consideration  to  determine  correctly  why  they 
were  armed,  and  whether  any  justifiable  reason 
has  been  proved  for  their  being  so.  It  forms  a 
most  important  question  for  your  serious  consider- 
ation, whether  it  has  been  proved  that  their  going 
armed  was  a  consequence  of  former  attacks  hav- 
ing been  made  upon  their  persons  and  their  pro- 
perty. You  will  have  also  to  enquire  into  the  cor- 
rectness of  the  reasons  assigned  for  this  party  go- 
ing by  landj  when  there  was  the  more  ordinary 
route  by  water.  You  will  have  to  weigh  very  di- 
stinctly whether  it  was  for  fear  of  losing  their  pro- 
visions, or  whether  it  was  to  avoid  being  seen  in 
passing  the  fort,  and  by  that  means  more  certain- 
ly effect  their  object  of  destroying  the  settlement, 
by  taking  it  unawares,  or  by  surprise,  and  after 
you  have  done  this,  the  other  question  must  be 
determined ;  who  iired  first  ?  There  has  been  a 
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great  deal  of  testimony,  gentlemen,  relative  to 
the  taking  of  pemican,  and  that  on  both  sides  of 
the  question,  with  that  you  have  very  little  to  do, 
except  as  it  may  account  in  some  degree  for  the 
parties  going  armed,  for  you  can  not  consider  it 
any  justification  for  murder,  that  you  are  able  to 
prove  the  person  who  was  murdered  to  have  com- 
mitted a  robbery  on  another  person,  or  even  on 
yourself,  unless  you  prove  he  was  in  the  very  act 
of  robbing  you  at  the  moment  you  took  his  life, 
and  then  it  is  a  complete  justification,  because 
you  are  allowed  to  defend  your  property  at  every 
hazard.  I  therefore  say,  gentlemen,  though 
much  has  been  said  about  taking  pemican,  it  has 
very  little  to  do  with  the  case.  Indeed  you  will 
recollect  that  it  w^as  a  question  how  far  any  evi- 
dence upon  the  subject  ought  to  be  received.  My 
learned  brothers,  however,  considered  that  the 
circumstances  might  be  evidence  to  a  certain  ex- 
tent,  and  that  it  w^as  legal  evidence  for  you.  It 
amounts,  however,  to  nothing  more  than  this  at 
last,  that  a  great  deal  of  bad  blood  existed  be- 
tween these  people,  and  that  they  were  perpetu* 
ally  annoying  each  other  in  every  way  they  could 
think  of,  and  amongst  others  by  the  taking  of 
their  provisions  from  one  another.  You  will  re- 
member the  witnesses  have  described  this  pemican 
as  indispensable  to  the  carrying  on  of  the  trade  in 
that  country,  as  it  will  keep  for  a  long  time.  It 
is  a  sort  of  food  which  the  witnesses  represent  tf> 
be  procured  from  the  plains,  and  very  necessary 
for  their  support.  The  evidence  is  so  confused, 
from'^the  very  great  variety  of  circumstances  ap- 
parently but  little  connected  with  the  charge  to 
which  it  refers,  that  it  is  very  difficult  to  deter- 
mine what  is  important  and  what  is  not,  but  you 
will  endeavour  to  recollect  its  application  as  v>  el\ 


as  you  can.  Ba(:  the  main  point  will  be  for  you 
to  try  and  satisfy  yourselves,  who  fired  first.  The 
evidence  on  the  part  of  the  Crown  says  that  gov- 
ernor Sempie  received  the  first  shot,  that  is  to  say, 
his  party  did,  as  a  Mr.  Holte  was  the  first  that 
was  killed,  from  the  half  breed  party,  and  that  a 
second  was  fired  from  the  same  quarter,  by  which 
Mr.  Sempie  was  wounded,  before  any  shot  was 
fired  at  all  from  the  other  party.  Tliis  fiact  is 
sworn  to  by  different  witnesses,  some  morei  fully 
than  others,  but  all  unite  in  saying,  either  posi- 
tively or  to  the  best  of  their  belief,  (and  they 
state  circumstances  which  lead  to  the  belief,)  that 
this  w^as  the  case.  On  the  other  hand,  vathout 
at  present  referrino;  to  particular  witnesses,  you 
will  recollect  that  it  is  sworn,  governor  Sempie 
reproached  his  people  for  not  firing,  and  that  im- 
mediately two  shots  were  fired  by  some  of  them  at 
Boucher,  and  that  it  was  not  till  after  them  that 
any  firing  by  the  half-breeds  took  place.  Here 
/  then,  gentlemen,  you  are  placed  in  a  very  difficult 
situation,  and  ought  to  use  great  caution  in  ex- 
amining the  evidence,  as  w  hen  a  little  malice  ex- 
ists in  the  mind  of  a  witness,  it  is  difficult  to  say 
to  what  lengths  it  may  lead  him,  and  in  the  pre- 
sent instance,  both  can  not  be  correct.  If,  gen- 
tlemen, you  sliall,  upon  investigation,  be  of  opin- 
ion that  it  is  proved  that  the  firing  commenced  on 
the  side  of  Mr.  Sempie,  then  there  is  a  most  com- 
plete defence,  because  although  neither  party  had 
any  right  to  go  about  armed.^  in  this  manner,  yet 
it  is  very  natural  that,  when  they  met  with  arms 
in  their  hands,  from  the  state  of  mind  in  which 
unfoi  Innately  it  is  proved  they  were,  they  should 
come  to  blow^s,  and  if  one  party  fired  upon  the 
other,  then  that  which  w^as  fired  upon  would  be 
excusable  and  justified  in  using  their  arms.  Both 
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sides  swear,  and  that  most  positively,  that  they 
received  the  first  fire,  and  that  it  was  not  till  af- 
ter a  second  shot  even  had  been  fired  at  them, 
that  they  returned  it,  and  that  then  the  firing  be- 
came general.  I  repeat  it  to  you,  gentlemen,  that 
I  rejoice  sincerely  that  it  is  you  that  are  to  deter- 
mine, and  by  your  verdict  to  say  who,  in  youi 
judgements,  have  spoken  the  truth.  To  assist 
you,  by  refreshing  your  memories  as  to  what  each 
have  sworn,  I  shall  now  proceed  with  the  evi- 
dence, and  in  proportion  as  it  is  tedious  to  hear,  I 
shall  endeavour  to  point  out  to  your  particular  at- 
tention parts  that  might  otherwise  escape  your  no- 
tice, and  which  really  are  material.  We  had  got 
to  that  part  of  this  melancholy  transaction  in  which 
the  firing  became  general,  the  fatal  result  of  which 
was  that  the  greater  proportion  ot  Mr.  Semple's 
party  were  killed.  I  shall  just  mention  the  heads 
of  evidence,  and  not  trouble  you  by  reading  the 
whole.  The  battle  being  over,  nothing  else  par- 
ticular occurred  that  day,  according  to  Heden's 
testimony.  Next  day  the  dead  body  of  Mr.  Sem- 
ple  and  others  were  brought  to  the  fort.  Mr. 
Semple  wounded  in  the  left  breast,  but  could  not 
tell  whether  by  musket  shot,  or  not,  because  the 
body  was  all  over  spear  wounds.  On  this  day. 
Grant  and  others  came  to  the  fort,  and  ordered 
them  away,  and  they  prepared  to  go,  and  actual- 
ly went  away  on  the  f2od.  They  went  away  in 
boats — he  knows  three  or  four  escaped  besides 
himself,  but  can  not  say  how  Mr.  Pritchard  got 
off.  We  now  go  on  to  the  ^3d,  when  the  party 
went  away  altogether  from  Fort  Douglas,  being 
guarded  as  far  as  the  Frog  Plains  by  Boucher  ;  at 
day  light,  on  the  twenty  fourth,  they  meet  a  par- 
ty in  nine  or  ten  canoes,  headed  by  Mr.  McLeod, 
and  again  made  to  go  on  shore,  after  some  enqui- 


I 

ries  for  Mr.  Semple  and  Mr.  Robertson,  who  were  \ 
not  there,  and  for  Mr.  Prttchard,  who  you  recoL  | 
iect  was  there,  and  gave  them  the  history  of  the  j 
melancholy  business.  He  recognizes  Mr.  Mc-  1 
TLeod  as  being  there,  also  Mr.  McKenzie,  whom  j 
he  distinguishes  by  the  title  of  emperor,  he  speaks  1 
also  to  Dr.  McLaughlin  ;  he  saw  Siveright  there  ' 
the  next  day  ^  he  speaks  also  to  Mr.  McDonald's 
being  there,  but  not  to  Simon  Fraser,  or  Mr. 
McGillis  ;  he  mentions  other  persons  who  were 
there,  but  as  they  are  not  before  you,  it  is  of  no 
consequence  to  notice  who  they  were.  Some  of 
the  half-breed  party  came  to  Netley  Creek  while 
they  were  there — came  from  Fort  Douglas — some 
of  those  who  had  been  in  the  battle  of  the  19th 
June,  and  the  witness  says,  though  he  does  not 
know  of  any  presents  being  made  to  them,  he 
does  know  that  rum  and  tobacco  was  served  out 
to  them  ;  he  concludes  by  saying  he  was  sent  a 
prisoner  to  Fort  William,  and  thence  to  Montreal. 
Upon  his  cross  examination  he  says,  he  made  a 
deposition  like  what  he  has  made  here,  that  is,  the 
same  facts.  I  remark  here  to  you,  gentlerjden, 
that,  though  very  improperly,  yet  it  appears,  affi- 
davits made  before  magistrates  have  been  printed* 
It  is  a  very  unwarrantable  action,  and  ought  to 
be  deeply  censured.  Witness  continues  that  he 
does  not  know  where  this  party  with  Mr.  McLeod 
came  from — is  sure  he  saw  Mr.  McLaughlin,  and 
Mr.  McDonald  at  Netley  Creek,  and  that  rum 
and  tobacco  were  given  to  the  people  who  came 
from  Fort  Douglas,  and  he  adds  who  had  been  ia 
the  battle  of  the  19th  June.  To  an  enquiry  put 
in  reference  to  each  of  the  defendants,  he  answers, 
thai  he  did  not  see  any  thing  like  committing  a 
murder,  or  helping  to  commit  it.  He  is  here 
questioned  as  to  how  they  were  surrounded,  and  h'2 
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describes  it  to  be  in  the  shape  of  a  h^lf-inoon,  but 
that  their  rtitreat  to  the  fort  was  not  cut  off  com* 
pletely.  In  this  particular,  you  will  recollect,  he 
contradicts  himself,  as  he  swore  in  his  examina. 
tion  in  chief,  the  reverse.  He  is  then  examined 
as-  to  who  fired  first,  and  maintains  that  the  half- 
breeds  did  J  that  they  fired  two  shots  before  his 
party  fired  any,  and  asserts,  that  this  is  the  ac 
count  that  is  true,  and  is  the  one  that  he  has  in- 
variably told.  In  this  he  is,  you  will  recollect, 
contradicted  by  the  woman  who  was  examined, 
and  by  another  witness,  who  swear  that  at  differ- 
ent  times  he  has  told  them  that  Mr.  Semple's  peo- 
ple fired  first,  and  deserved  all  they  got;  but  he 
swears  he  never  told  any  body  so — he  has  heard 
that  one  man  was  killed  on  the  Bois  Brule's  side. 
The  next  witness  is  one  wlio  went  to  Qu'Appelle 
with  Parnbrun,  was  taken  prisoner  by  Cutlibert 
Grant — while  a  prisoner,  heard  of  an  expedition 
against  governor  Semple — did  not  hear  a  speech 
made  by  Mr.  Alexander  McDonell  to  the  half- 
breeds  and  Indians  at  Qu'Appelle,  or  in  going 
down— a  par);  of  the  half-breeds  vrcnt  to  Brandon- 
House — heard  tlie  half-breeds  frequently  talk  of 
their  intention  to  destroy  the  settlement  and  the 
fort  at  Red  River.  When  he  got  to  Fort  Doui;- 
las,  heard  it  rumoured  there  that  they  were  to  be 
attacked,  and  told  them  what  he  knew — goes  on 
to  the  19th  June,  and  gives  nearly  the  same  ac- 
count as  Heden,  with  whom  he  made  his  escape 
across  the  river  in  an  old  batteau.  He  states 
about  their  all  going  away,  and  recognizes  at 
Netley  Creek,  Mr.  McKenzie,  and  also  Mr.  Mc- 
Laughlin,  but  not  the  others.  Saw  the  half- 
breeds  arrive  from  Fort  Douglas,  and  tliat  thev 
were  well  received,  but  did  not  see  Grant  amon<r 
them  or  Morain.     Saw  Morain  afterwards  at>- 


Point  au  Foutre— saw  nothing  on  part  of  prison- 
ers like  giving  countenance  to  murder.  He  also 
swears  that  the  half-breed  party,  in  surrounding 
them,  got  between  them  and  th^  fort,  completely 
cutting  off  their  retreat.  There  is  nothing  more 
in  his  testimony  worth  your  notice.  Mr.  Bourke 
is  the  next  witness  ;  he  swears  he  was  store-keep-^ 
er  to  this  colony,  and  gives  nearly  the  same  ac- 
count of  the  beginning  of  the  business  as  before — 
that  he  was  sent  for  a  cannon  by  Mr.  Semple, 
went  back  for  it,  and  did  not  again  join  the  par^ 
ty — don't  know  therefore  about  the  fight.  In 
going  back  he  got  fired  at  by  some  people  in  bush- 
es, and  was  wounded,  but  got  back  to  the  fort- 
had  sent  the  cannon  back  before,  so  that  it  never 
reached  Mr.  Semple.  Another  man  who  was 
with  him  was  killed  while  trying  to  get  av/ay. 
He  also  saw  Mr.  Semple's  dead  body  at  the  fort 
the  next  day,  and  proves  that  they  were  all  sent 
away ;  gives  the  same  account  of  meeting  Mr. 
McLeod's  part}',  and  going  to  Netley  Creek, 
He  also  gives  an  account  of  a  conversation  be- 
tween Mr.  McGillis  and  Alexander  Macdonell, 
relative  to  taking  the  fort ;  this  no  doubt  you  re- 
member, the  one  being  for  attacking  it  at  once^ 
and  the  other  for  forcing  it  to  surrender  from 
want  of  provisions.  From  there  witness  states  he 
w^as  sent  to  Fort  William,  kept  there  some  time, 
and  then  sent  to  Montreal.  Mr.  Miles  Macdon- 
ell proved  that  the  regulations  he  thought  it  right 
to  introduce  in  that  country  were  directed  equally 
against  both  parties,  that  is  to  say,  it  was  a  gene- 
ral order  to  prevent  provisions  being  taken  out  of 
the  district,  but  i  do  not  think  there  is  any  thing 
important  in  Mr.  MacdonelPs  testimony,  He 
speaks  to  aggressions  committed  against  their  p^r- 
iy,  but  they  need  not  be  taken  into  your  notice^ 
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m  they  can  not  justify  additional  outrage.  Hugh 
McLean  gives  the  same  sort  of  testimony  as  the 
two  first  witnesses,  except  that  he  was  not  at  the 
battle  ;  he  was  the  man  who  drove  the  cannon, 
and  went  back  with  it  to  the  fort.    Mr.  Pritchard 
gives  a  very  particular  account  of  every  thing 
that  occurred,  he  heard  the  conversation  between 
Boucher  and  the  unfortunate  Mr.  Semple,  saw 
him  lay  hold  of  the  bridle  and  gun  of  Boucher, 
who  slid  off  his  horse,  and  ran  some  distance  be- 
fore he  stopped,  but  Mr.  Pritchard  does  not  say 
who  tired  tirst.    He  saw  Mi\  Holte  struggling  on 
the  ground,  and  then  tried  to  save  himself;  all 
was  in  great  confusion,  and  the  firing  was  general ; 
shortly  after  he  saw  none  of  his  people,  but  one 
gentleman,  left  standing,  and  they  threw  down 
their  arms,  and  proposed  to  give  themselves  up. 
One  was  killed  upon  the  spot,  and  with  great  dif- 
ficulty, through  the  prayers  of  a  Canadian  belong- 
ing to  their  party,  the  witness,  Mr.  Pritchard,  es- 
caped with  his  life.    He  negociated  the  terms  up- 
on  w^iich  they  were  to  go  away,  and  some  time 
after  they  all  went  away.    He  had  to  go  several 
times  backwards  and  forwards,  to  the  Frog  plains, 
and  on  one  occasion  owed  his  life  to  Boucher  who 
saved  him  from  some  who  attacked  him  ;  he  de- 
scribes fully  his  meeting  with  Mr.  McLeod's  par- 
ty, and  besides  McLeod  he  recognizes  Mr.  Mc- 
Kenzie,  and  he  believes  Mr.  McGillis,  but  is  not 
sure  as  to  him — ^he  knows  of  the  arrival  of  some 
of  the  half-breeds  from  Fort  Douglas,  but  nothing 
of  their  reception,  as  he  was  a  prisoner.  Some 
letters  are  proved  by  Mr.  Pritchard  to  have  been 
the  writing  of  Mr.  Semple,  and  they  were  put  in 
and  read  during  his  cross-examination.  Patrick 
Corcoran  was  next  sworn  ;  he  was  one  of  the  par- 
ty who  went  to  Qa'Appelle  with  Mr.  Pambrun, 


^iio  was  also  examined-  A  great  deal  was  said 
t>7  these  witnesses  about  some  harangues  or  speech- 
es, and  about  the  Indians  being  painted,  and  giv- 
ing the  war-hoop,  but  it  is  all  contradicted  by 
the  vvitnesses  for  the  defence  ;  it  is  therefore  not 
necessary  to  puzzle  you  with  repeating  it ;  you 
can  Bot  but  recollect  it,  Thi^  forms  the  principal 
(evidence  for  the  prosecution.  On  the  part  of  the 
prisoners,  a  great  deal  of  testimony  lias  been  gi- 
ven in  the  beginning  to  shew  the  aggressions  com* 
initted  by  tlie  taking  of  this  food,  the  pemican, 
from  them,  also  the  taking  and  destruction  of  forts, 
Evidence  is  also  brought,  and  a  great  deal  of  it 
too,  and  by  a  great  many  witnesses,  to  shew  that 
they  had  no  intention  whatever  to  molest  or  dis^ 
turb  this  settlement.  That  they  merely  wanted 
to  take  their  provisions  in  safety,  and  their  going 
arm,ed  was  a  measure  rendered  necessary  by 
the  fear  they  had  of  being  attacked.  They 
prove  the  river  to  have  been,  in  some  degree, 
blocked  up  against  them,  and  that  they  were  com- 
pelled to  go  by  land.  In  support  of  their  peacea- 
ble dispositions  they  prove  the  orders  given,  and 
that  they  obpyed  them,  going  as  far  as  a  large 
swamp  Ayould  aliovf  them  to  do,  from  the  fort, 
wishing  to  pass  tbem  uninolested.  They  say  they 
thought  t'ley  had  Aom  so,  tillj  as  they  approached 
the  Frog  plains,  they  saw  they  were  followed  by 
Mr.  Sempie  antl  his  pfirty.  That  they  then  stop- 
ped, and  got  Boucher,  th^  Canadian,  who  spoke 
a  little  English,  to  go  and  asli  ^h^t  they  wanted. 
The  conversation  that  ensued,  you  can  not  have 
forgotten,  as  you  hi^ve  heard  it  so  often,  Boucher 
was  examined  before  you,  he  told  nearly  the  same 
story  as  the  other  witnesses — he  did  not  admit 
the  insolent  language,  to  be  sure — but,  upon 
hearing  a  shot  whiz  by  his  ear,  which  he  says  waa 
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the  second  tliat  had  been  fired  from  governor  Serh^^ 
pie's  party,  he  got  off  his  horse,  and  ran  away 
some  distance,  and  that  then  the  firing  became  ge- 
neral, and  lasted  for  a  quarter  of  an  hour.  Dur° 
ing  that  time  you  will  recollect  that  Boucher  was 
lying  on  his  belly  in  the  grass  ;  making  observa- 
tions, as  I  suppose.  On  the  subject  of  the  party 
that  was  gomg  with  McLeod  and  these  gentle- 
men, a  great  deal  of  evider»ce  was  given.  It  was 
admitted  that  letters  had  been  written  to  Fond  du 
Lac  to  raise  the  Indians,  but  it  was  only  to  go  np 
with  them  in  case  they  should  be  attacked,  or  ra- 
ther, by  taking  a  strong  force  with  them,  to  induce 
the  people  at  the  fort  not  to  carry  into  effect  what 
it  was  understood  they  intended  to  do,  viz.  pre- 
Vent  them  going  up  past  the  fort  to  the  posts  the 
North  West  Company  had  beyond  Red  River.  In 
short,  the  evidence  for  the  defence  is  that  they 
only  wanted  to  trade ;  that  for  their  trade  thi^ 
meat.  Called  pemican,  w^iich  abounded  on  these 
plains,  was  necessary,  and  that  they  wished  to  se- 
cure a  supply  for  their  traders.  I  am  afraid  I 
have  been  tedious,  but  I  hope  you  now^  under- 
stand the  case  better.  Here  then  ends,  gentle* 
men,  the  evidence  on  the  part  of  the  defence,  as 
well  as  the  prosecution.  It  has  taken  up  a  great 
deal  of  time,  but  you  now  hat^fe  the  whole  case 
before  you.  '  . 

The  first  question  for  you  to  consider  will  be^ 
has  a  murder  actually  been  committed  at  all  ?  you 
are  sure  that  a  life  has  been  lost,  but  althous^h  vou 
have  that  certainty,  yet  it  does  not  necessarily  fol- 
low that  it  was  a  murder  because  there  was  a  life 
lost.  There  ^re  a  variety  of  degrees  of  homicide, 
and  to  decide  to  which  of  them  this  transaction: 
belongs  is  your  province.  Tiie  deslitiction  of  a 
fellow-creature  from  riialice  prepense  is    birder  ,^ 


the  taking  away  life  in  defence  of  one^s  self,  or 
one's  property,  is  justifiable  homicide  ;  and  if 
death  ensues  in  a  quarrel  or  passion,  it  is  man- 
slaughter. To  which  of  these  three  degrees  any 
particular  case  belongs,  it  is  the  province  of  the 
jury,  who  try  the  case,  to  determine — If  in  this 
case  you  think  it  was  from  malice,  intentionally 
with  a  design  to  kill,  that  these  people  went  up  to 
governor  Semple's  party,  then  the  charge  is  made 
out  against  the  principals,  and  places  you  in  a  si- 
tuation to  consider  the  guilt  or  innocence  of  the 
accessaries.  If,  however,  you  are  of  opinion  that 
it  was  in  defence  of  themselves  they  fired,  and  af- 
ter the  party  with  governor  Semple  had  fired  upon 
them,  then  a  complete  justification  is  made  out  for 
the  principak,  and  of  course  you  know  there  can- 
be  no  accessaries  guilty.  But,  I  fear,  gentlemen, 
you  will  not,  were  you  even  to  take  the  testimony 
on  the  one  side  only,  find  such  a  case  as  that  made 
out— I  am  afraid  there  is  no  proof  of  that  kind^ 
were  you,  as  I  say,  (which  nevertheless  you  must 
not  .do,  for  you  must  weigh  the  evidence  on  both 
sides,  and  judge  impartially  between  the  two,)  to 
rest  upon  the  testimony  on  one  side  only.  It 
then  remains  to  enquire  whether  you  can,  with 
propriety,  consider  it  manslaughter.  In  this  part 
of  the  enquiry,  you  will  remember  that  these  two 
parties  belonged  to  two  trading  companies,  both  of 
great  importance,  and  beth  employing  a  great 
number  of  servants,  who  are  engaged  in  constant 
broils  and  quarrels  witb  each  other,  proceeding  to 
acts  of  violence  whenever  they  met,  and  that,  in 
this  temper  of  mind,  they  saw  each  other  on  the 
19th  June,  and  immediately  the  unfortunate  en- 
gagement took  place.  This  battle  did  not  result 
from  the  passion  of  the  moment,  there  is  no  testi- 
mmy  of  that  nature,  and  the  law,  in  a  hundred 
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instances,  considers  the  killing  a  maja,  though  pro- 
vocation may  have  been  given,  to  be  murder.  Hog 
in  this  instance,  notwithstanding  all  the  evidence 
which  had  for  its  object  to  prove  the  existence  of 
that  passion,  which  would  reduce  the  kiUing  to 
manslaughter,  I  fear  you  will  not  find  it.  There- 
fore, if  you  acquit  these  persons,  it  must  be 
the  ground  that  you  do  not  believe  they  fired  first, 
or  tliat,  from  the  conduct  of  Mr.  Semple  and  hist' 
party,  they  were  justified  to  do  so,  and  in  either 
case,  these  gentlemen  are  acquitted.  Indeed^ 
whichever  w^ay  you  look  at  the  case  against  mosfc 
of  these  gentlemen,  there  is  apparently  nothing 
that  can  be  called  evidence  to  prove  them  guiitj. 
Some  are  not  even  sworn  to  as  being  there  at  all, 
that  is  at  any  of  the  places,  and  others  appear  to 
have  taken  no  step  at  all  in  the  business.  Indeed;, 
if  you  believe  all  that  has  been  said  on  the  side  of 
the  brules,  the  countenance  given  by  any  can  not 
be  considered  as  wrong.  If  you  believe  they 
went  to  carry  provisions,  that  they  could  not  go 
by  water  for  tiie  reasons  stated,  that  on  setting  ofF 
they  received  orders  to  pass  at  as  great  a  distance 
from  the  fort  as  possible,  and  lastly,  if  you  believe 
the  reason  that  they  did  pass,  and  the  reason  they 
went  at  no  greater  distance  was  because  of  the  mo- 
rass, these,  taken  in  coniiection  with  the  fact  that 
Mr.  Semple  and  his  party  did  go  after  them,  and 
if  you  also  believe  that  the  Hudson's  Bay  party 
fired  upon  the  half-breeds,  then  no  body  that  is 
accused  is  guilty.  But  the  evidence  is  so  contra- 
dictory that  it  is  hard  to  say  which  to  beheve,  and 
the  circumstances  which  each  party,  by  its  wit- 
nesses, represent,  are  so  difierent  that  you  wiit 
have  very  great  difficulty.  But  you  must  decide 
whether  it  is  murder,  or  manslaughter,  or  whe- 
ther it  was  in  self-defence  that  llicse,  lives  were 
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iosti  If  manslaughter,  then  gentlemen,  there  is 
an  end  to  the  whole  affair  j  all  must  be  acquitted. 
If  actual  murder  on  the  part  of  Grant,  or  the 
other,  then  you  will  say  whether  these  gentlemen 
have  been  pioved  to  be  accessaries.  I  believe  I 
have  stated  to  you  every  thing  that  is  any  way  im- 
portant  in  the  evidence,  and  all  that  is  necessary 
on  the  question  of  law.  I  have  not  done  it  very 
professionally,  because  I  was  afraid,  if  I  did,  in- 
stead of  assisting  your  judgmentj  which  was  my 
objectj  I  might,  only  confuse  and  puzzle  you,  but 
you  now  know  as  much  of  the  law  as  is  calculated 
to  help  you,  without  distracting  your  attention  in 
considering  the  question  which  must  first  be  de- 
cided. Has  murder,  has  manslaughter,  has  self- 
defence  been  committed,  that  is,  has  it  been  in 
self-defence  that  the  lives  of  this  unfortunate  Mi\ 
Semple  arfd  his  companions  have  been  taken<i 
The  question  must  puzzle  you  to  decide.  If  you 
are  satisfied  there  was  no  malice  in  Grant  and 
Morain,  then  they  can  riot  be  guilty,  nor  can  the 
accessaries.  If  you  believe,  trom  the  accounts 
given  of  their  conduct,  that  it  was  murder  in  those 
charged  as  principals^  you  are  then  to  enquire 
whether  these  are  accessaries,  or  any  of  theme 
Excepting  against  Mr.  McLeod,  I  do  not  think 
there  is  any  evidence  that  can  be  considered  as 
shewing  that  countenance  was  given  in  any  w^ay 
to  the  half.breeds.  Against  him  you  must  judge 
what  weight  the  evidence  ought  to  receive,  and 
how  far  it  should  be  considered  as  proof  of  appro^- 
bation  and  protection  to  those  who  committed  thef 
murders.  It  mis  here  intimated  by  the  bar  that 
Mr.  McLeod  was  'not  hefbre  the  Court,  nor  includ- 
ed in  the  indictment^  upon  ivhich  Air,  Justice  Bout- 
ton  continued  his  charge, J    Oentlemenj  I  wasgo-^ 


ing  to  liave  said  that  there  was  not  a  scrape  or 
scintilla  of  evidence,  except  against  Mr,  McLeod, 
and  that  against  him  you  would  judge  of  its  weight. 
I  had  thpught  that  Mr.  McLeod  was  one  of  the 
defendants  before  you,  but  I  find  he  is  not.  A- 
gainst  the  others  then  there  is  not  a  scrape,  not  a 
scintilla  of  evidence.  Not  of  any  thing  before 
the  fact,  and  after  the  fact  only  the  giving  of  the 
usual  syppl)^  of  clothes  to  their  servants.  You 
will  therefore  consider  .of  ypur  verdict. 

The  Jury  then  retirecU  dnd  m  about  three  quar-^ 
ters  of  an  hour  returned  into  Court  and  delivered^ 
by  their  for emany  a  verdict  of  NOT  GUILTY, 
xMcht  being  recorded  by  the  Courts  the  Jury  U'ere 
4ischarg€d, 


It  will  be  recollected  that  the  gentlemen  thus 
acquitted,  were  arrested  by  the  Earl  of  Selkirk  at 
Fort  William,  in  j^ugust  18 16,  on  the  charges  of 
high  treason  and  conspiracy,  as  well  as  murder, 
and  that  the  buildings  and  property  of  the  North 
West  Company  at  that  place  were  forcibly  seized 
and  subsequently  retained  by  an  armed  force  un- 
der his  Lordship's  command.  The  North  West 
Company  represented  at  the  time  that  these  accu^ 
sations  were  mei'ely  a  pretext  set  up  to  palliate 
the  preconcerted  plunder  of  their  property  and  de- 
struction of  their  trade,  while,  on  the  part  of  Lord 
Selkirk,  it  was  alleged  that  the  crimes  committed  by 
the  partners  of  th^  North  West  Company  were  so 
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^troeioos  as  to  justify  his  Lordship's  proceedings 
gainst  them,  and  for  some  time  the  pubhc  opinion 
remained  in  suspense  as  to  the  real  merits  of  the 
case.  So  far  as  regarded  the  seizure  of  property 
^ind  the  interruption  of  trade,  the  point  vjas  de. 
eided  by  the  Prince  Regent's  proclamation  of  the 
3d  May  1817,  C^ov  \vhich  see  appendix  Q.)  in  conr 
sequence  of  wliich  the  North  West  Company  re^ 
covered  possession  of  their  property,  and  re-es^ 
fablished  their  trade,  but  that  proclamation  left 
the  rights  of  parties,  and  the  crimes  alleged  a^ 
gainst  individuals,  to  be  investigated  and  decided 
lipon  by  the  law,  and  until  such  investigation  could 
take  place,  much  uncertainty  necessarily  prevailed 
from  the  contradictory  statements  and  affidavits 
vylijch  had  been  laid  before  the  public. 

The  trials  at  York  have,  however,  decided  the 
point  as  to  the  alleged  murders,  and  the  charge  of 
lugh  treason  has  never  been  folio v/ed  up,  nor  even 
mentioned,  since  it  served  the  desired  purpose  of 
figuring  in  Lord  Selkirk's  warrants  as  a  pretext  for 
seizing  and  examining  the  books  and  pritat«  pa- 
pers of  the  North  West  Company.  In  regard  to 
the  charge  of  conspiracy,  the  Attorney  General 
ciechned  proceeding  upon  it,  and  his  reasons 
for  so  doiog  were,  to  quote  his  own  v\'Ords  in  ad- 
dressing the  Court,  (see  his  address  to  the  Court 
at  the  close  of  the  trial  of  Cooper  and  genner- 
man,  page  55.) 

«*  I  ibund  that  I  had  not  evidence  sufficient  to 
ground  a  charge  against  those  individuals  whcm 
alone  we  are  authorised  to  try  ;  indeed  scarcely  a 
shadow  of  evidence  except  as  v/e  might  prove 
them  to  have  been  connected  v/ith  those  over 
whom  we  have  no  jurisdiction,  and  whcm  we 
*'  thereibre  cannot  charge,  and  tUs  evidence  even 
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«  went  almost  entirely  to  conduct  for  which  these 
"  same  persons  have  been  already  put  upon  their 
trial  in  another  shape." 

1  he  explanation  of  this  is,  that  the  Court  had 
previous^  decided  that  they  had  no  jurisdiction 
except  for  offences  e^yresslj/  specified  in  the  com- 
missions under  the  great  seal  of  Lower  Canada 
which  remitted  the  prisoners  to  this  province  for 
trLal.  Now  the  commissions  for  remitting  the  cas- 
es of  Boucher  and  Brown  for  murder,  and  of 
Cooper  and  Bennerman  for  stealing  cannon  and 
other  offences  did  not  specify  among  thpse  other 
offences  the  charge  of  conspiracy^  and  therefore 
the  Court  could  not  try  them,  but  the  commis- 
sions remitting  the  cases  of  the  gentlemen  arrest- 
ed at  Fort  V/iliium  did  expressly  specify  the  charge 
of  conspiracy  and  the  Court  had  power  to  try 
them,  but  there  was  "  not  evidence  sufficient  to 
''^ground  a  charge  against  them^^^  and     scarcely  a 

shadow  of  evidence''^  except  as  they  might  have 
been  proved  to  have  been  connected  mth  persons 
over  who77i  the  Court  had  no  jurisdiction  (for  the 
charge  of  conspiracy)  and  this  evidence  even  went 
almost  enth  ely  to  conduct  for  which  these  same  per- 
sons had  already  been  put  upon  their  trial  in  an- 
other  shape;  that  is"^//^  only  evidence  agaiiist 
these  ge7itl€men  went  to  connect  them  with  Bouche7\ 
Broxon,  Cooper  and  Bennerman^  in  conduct  for 
which  these  persons  had  already  been  tried  and  ac- 
quitted. The  charge  of  conspiracy  therefore  so 
llxr  as  the  gentlemen  arrested  at  Fort  William, 
might  have  been  supposed  to  be  implicated,  is  a- 
bandoned  by  the  Attorney  General  as  unfounded, 
and  thus  all  the  charges  against  them  are  satisfac- 
torily cleared  up.  And  as  these  charges  are  the 
only  justification  heretofore  set  up  for  the  Ea^l 


;^eikiik*s  lings  at  Fort  William,  it  remain^, 

defence  will  now  be  made  for 
f  p-ljogs,  as  it  is  not  to  be  supposed  that 
assed  over  witiiout  some  legal  inves- 
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j^EOVlNCE  OP  UPPER  CANADA. 


HOME  DISTRICT.  . 

AT  a  session  of  Oyer  and  Terminer  and  Gene- 
ral Gaol  Delivery  at  York  in  the  said  Home  Dis- 
trict, on  Monday  the  19th  of  October,  1818,  and 
continued  by  adjoiirnmentSj — 

Tuesday,  the  3d  November,  1818. 

Present^ 

His  Lordship  Chief  Justice  Powell^ 
The  Honourable  Mr.  Justice  Boulton. 

J'oHN  Cooper  and  Hugh  Bennerman  were  put  to 
the  bar-^  aad  being  arraigned  upon  the  indict- 
ment ( Appendijo  J.)  against  them  and  others  for 
stealing  cannon  in  a  dwelling  house  of  the  Earl 
of  Selkirk^  at  Red  River^  on  the  3d  of  April 
1815,  they  severally  pleaded  Not  Guilty^  and 
after  various  challenges  the  following  gentlemen 
were  sworn  as  a  jury  ^ 


George  Bond, 
Joseph  Harrison, 
Willi c'VM  Harriso^-j 
Joseph  Shepherd, 
Peter  Lawrence, 
Joshua  Leach, 


John  McDougall,  Ju^'. 
William  Moore 
Alexander  Montgomert^ 
Peter  Whitney, 
Jonathan  Hale, 
Michael  Whitmokf, 


Counsel  for  the  Crown^ 

Mr.  Attorney  General  Robinson, 
Mr.  Solicitor  General  Boulton. 

Counsel  for  Prisoners^ 
Samuel  Sherwood,  1 
I.ivius  P.  Sherwood,  >  Esquire?. 
W.       Baldwin,  ) 


h 

Mr.  Sherwood, — I  have  to  move  the  Court  that 
the  wi  tnesses  on  the  part  of  the  Crown  may  be  di- 
rected to  withdraw.  Om's  are  all  out  of  Court  I 
believe,  they  have  been  ordered  to  keep  below  till 
they  are  called  to  the  witness  box. 

The  witnesses  on  both  sides  having  retired. 

Solicitor  General — May  it  please  your  Lord- 
ships, gentlemen  of  the  jury.  The  prisoners  at 
bar,  John  Cooper  and  Hugh  Bennerman,  stand  in- 
dicted for  a  capital  offence  in  assisting  with  a  num- 
ber of  other  persons,  to  commit  a  felony  in  steal- 
ing and  carrying  away,  with  force  and  arms,  eight 
pieces  of  cannon  and  one  howitzer,  the  property 
of  the  Right  Honorable  Thomas  Earl  of  Selkirk, 
from  his  dwelling  liouse,  and  putting  in  bodily 
fear  of  their  lives  certain  persons  found  therein,  or 
in  more  familiar  phraseology  they  are  charged 
with  committing  a  robbery  in  a  dwelling  house, 
and  putting  the  inhabitants  thereof  in  bodily  fear 
of  their  lives.  It  is  unnecessary  for  me  to  detain 
you,  gentlemen,  in  opening  a  charge  the  nature  of 
which  is  so  well  known.  All  we  have  to  do  is  to 
prove  that  the  prisoners  feloniously  took  away  the 
property  set  forth  In  the  iridictment,  and  convert- 
ed it  to  their  own  use,  and  we  sustain  the  accusa- 
tion, whilst,  on  the  contrary,  if  we  do  not  bring 
evidence  of  this,  the  prisoners  are  entitled  to  a 
verdict  of  acquittal.  Mr.  Attorney  General  will 
detail  to  you  more  fully  the  nature  of  the  case,  and 
we  shall  then  adduce  our  evidence  in  support  of 
the  charge,  to  which  I  am  confident  you  will  give 
every  attention.  It  will  be  your  duty  equally  to 
attend  to  the  defence  of  the  prisoners,  and,  assist- 
ed by  his  Lordship's  charge,  there  can  be  no  doubt 
'of  your  returning  a  verdict  such  as  shall  be  con* 
sistent  with  the  justice  of  the  countri^ 
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Attorney  General.'-^M^y  it  please  your  Lord- 
ships, gentlemen  of  the  jury.  By  the  ifldict- 
ment  which  you  have  just  heard  read,  as  well  as 
from  the  observations  of  the  Solicitor  General, 
you  will  have  perceived  that  John  Cooper  and 
Hugh  Bennermaai,  the  prisoners  at  the  bar,  are» 
with  a  number  of  other  persons,  indicted  for  steal- 
ing from  out  of  a  dwelling  house,  nine  pieces  of 
cannon  the  property  of  the  Right  Honorable  the 
Earl  of  Selkirk,  and  with  putting  one  Michael 
Kilbride,  one  John  Kerrigan,  and  one  Maiy 
McLean,  then  and  there  l^ing  in  the  said  dwell- 
ing house,  in  bodily  fear  of  their  lives.  Other 
persons  are  accused  as  principals,  as  well  as  ac- 
cessaries before  and  after  the  fact,  but  with  thein, 
gentlemen,  it  is  almost  superfluous  that  I  should 
inform  you,  you  have  nothing  to  do.  Your  en- 
quiry will  be  confined  solely  to  an  investigation  of 
the  guilt  of  the  two  men  before  you.  It  is  neces- 
sary, gentlemen,  that  I  present  to  your  notice  that 
the  indictment  contains  a  second  set  of  counts, 
leaving  out  the  capital  part  of  the  charge,  and 
limiting  the  accusation  to  the  robbery.  In  the 
indictment  you  will  have  remarked  that  the  pro- 
perty is  valued  at  a  certain  sum  ;  it  will  not,  gen- 
tlemen, be  necessary  that  we  exactly  prove  that 
to  be  the  value  of  the  property,  it  will  be  suili^ 
cient  that  we  satisfy  you  that  it  amounts  to  more 
than,  or  is  above,  the  value  of  forty  shillings,  and 
as  there  can  not  be  any  doubt  upon  that  subject 
the  value  will  pot  call  for  much  of  your  attention. 
The  charge  is  one  of  a  most  unusual  nature,  al- 
though it  is  one  of  larceny,  but  its  singularity  con- 
sists not  so  much  in  the  nature  of  the  offence,  as 
in  the  description  of  property  stolen.  The  pro- 
perty  charged  to  have  been  feloniously  taken  away 
imy  the  prisoners  are  nine  pieces  of  canncn,  the  pr:v 


6 


petty  of  the  Rt.  Jlon.  the  Earl  of  Selkirk.  The  ae^ 
cusation  will  sound  unusual  in  your  ears, but  you  are 
ivell  aware  the  nature  of  the  property  feloniously  ta- 
ken away  makesno  difference  whatever  in  the  charge 
itself,  or  in  the  guilt  of  the  offender,  for  all  oui* 
property  is  alike  under  thd  protection  of  the  law  5  it 
is  therefore  completely  unnecessary  that,  in  a  eas« 
so  clearly  comprehended  by  you  gentlemen,  who 
are  so  frequently  catlled  upon  to  exercise  the  office 
of  jul'ors,  I  should  delay  producing  the  evidencj^ 
in  support  of  the  charge-  It  will  perhaps  be  ad- 
viseable  that  I  mention  to  you  that  this,  like  others 
which  have  occupied  a  considerable  portion  of  our 
attention  during  the  present  assizes^  is  a  case  from 
the  Indian  Territories ;  but  whilst  I  remind  you 
of  this  circumstance,  it  is  not,  gentlemen,  on  that 
account  to  intimate  that  the  place  where  the 
crime  has  been  committed  should  make  any  differ- 
ence in  your  decision,  as  to  the  guilt  or  innocence 
of  the  accused.  It  is,  gentlemen^  no  matter 
where  the  crime  has  been  committed,  so  that  we 
prove  it  was  within  your  jurisdiction  that  it  was 
perpetrated.  If,  gentlemen,  any  reference  should 
be  made  to  scenes  which  have  unfortunately  oc- 
curred in  that  country,  I  think  it  can  be  with  lit* 
tie  advantage  to  the  prisoners,  for  it  must  strike 
every  reasonable  man  as  being  more  necessary 
that  the  law  should  be  rigidly  executed  in  offences 
committed  in  a  country  where,  in  addition  to  its 
natural  difficulties,  outrage  had  attained  such  a 
daring  height,  that  it  was  necessary  to  resort  to 
the  protection  of  what  the  indictment  charges  to 
have  been  stolen.  But  it  is  only  of  consequence 
that  your  attention  should  be  drawn  to  the  place 
where  the  offence  is  charged  to  have  been  com- 
mitted, that  you  may  be  satisfied  it  is  not  within 
the  limits  of  either  of  the  provinces  of  Upper  or 
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liOwer  Canada,  oi  oi  any  civil  government  of  tlie 
United  States  of  America,  but  within  your  juris- 
diction, under  the  provisions  of  the  act  of  the 
43d  of  the  King. 

The  branches  of  enquiry  which  will  present 
themselves  to  your  consideration  are ;  whether  the 
place  charged  in  the  indictment  is  within  your  ju- 
risdiction? whether  the  property  charged  to  have 
been  stolen  belonged  to  the  Earl  of  Selkirk*?  whe- 
ther the  nine  pieces  of  cannon,  or  any  of  them, 
were  actually  stolen,  and  if  you  find  that  they 
were,  whether  they  amount  in  value  to  more  than 
f9rty  shillings,  and  were  stolen  out  of  the  dwell- 
ing house  of  the  Earl  of  Selkirk.  It  will  only 
then  remain  to  say  whether  the  felony  is  brought 
home  to  John  Cooper  and  Hugh  Bennerman,  by 
the  evidence.  Having  taken  the  liberty  of  placing 
Ibefore  you  these  prominent  points  which  will  require 
your  consideration,  it  is  only  a  very  brief  outline 
of  the  case  that  it  will  be  necessary  to  trouble  you 
with.  The  robbery  charged  in  the  indictment 
was  committed  at  Red  River,  in  the  Indian  coun- 
try,  where  the  Earl  of  Selkirk  is  establishing  a 
settlement,  ^.nd  has  a  variety  of  houses  of  difier- 
^njt  ^descriptions,  and  in  one  of  these  it  will  be 
prove^  )to  you  the  nine  pieces  of  cannon  had,  for 
a  considerable  time,  lain  useless,  indeed  it  was  in 
April  when  they  were  lying  frozen  up  in  a  sort  of 
out-building,  when  a  large  party  of  persons,  a- 
mong  whom  were  the  prisoners,  came  and  by 
force  took  them  away,  removing  them  to  a  fort  at 
some  distance  belonging  to  the  North  West  Com- 
pany. This,  gentlemen,  is  the  case  we  have  to 
prove  to  you,  and  if  we  succeed  in  proving  it  a« 
gainst  the  prisoners,  they  must  be  found  guilty, 
as  all  aiding  and  abetting  are,  in  the  eye  of  the 
law,  equally  guilty,  though  perhaps  not  morally 
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so,  as  in  this  case  it  may  perhaps  appear  that  some 
who  stirred  up  this  proceeding,  and  induced  a 
number  of  ignorant  persons  to  commit  this  de- 
predation, are  morally  more  culpable,  yet,  legally, 
all  are  considered  equally  guilty.  The  first  wit- 
ness I  shall  call  is  Mr,  John  P.  Bourke. 

JOHN  P.  BOURKE  sworriy  emmined  hy  the 
Atlotncy  General, 

MrJ^ Bourke, — In  the  spring  of  the  year  1815, 
I  resided  at  Red  River,  in  the  capacity  of  a  store- 
ke^eper  to  the  colony  established  by  Lord  Selkirk. 
At  that  time  my  Lord  Selkirk  had  a  number  of 
pieces  of  cannon  there.  There  were  nine  pieces 
altogether.  Some  were  brass  and  some  iron,  four 
of  them  were  brass  and  were  three  pounders,  that 
is  two  of  them  were,  and  two  were  swivels.  Two 
of  them  were  field-pieces  and  two  were  swivels  ; 
there  were  also  four  iron  swivels  and  a  howitzer. 
There  were  only  two  brass  field-pieces  and  two 
brass  swivels,  there  were  also  four  metal,  or  iron 
swivels,  and  a  howitzer  ;  nine  pieces  altogether. 
They  were  in  my  charge,  and  given  to  me  m 
charge  as  the  property  of  the  Earl  of  Selkirk. 
They  were  in  the  store  when  I  leceived  them  in 
charge,  and  I  received  them  from  Mr.  McDonell, 
or  Mr.  Archibald  McDonald,  that  is,  I  received 
the  keys  of  the  Stores  from  one  of  them,  but  I 
can  not  exacdy  recollect  which.  Mr.  Archibald 
McDonald  was  under  Mr.  Miles  McDonell. 

J  tiorney  General— WlvdU  Sir,  might  they  be 
woith  at  a  very  moderate  calculation?  what  do 
you  think  was  their  value  ? 

Mr.  Bourke, — Indeed  I  can  not  say,  but  they 
must  be  verv  valuable.  I  do  not  know  the  value 
of  such  things.  • 

AUorneif  General— It  is  unnecessary  to  fix  a 
precise  value,  do  you  think  they  were  worth  ten 
poLvnds  each  ? 


Mr.  Bourhe. — They  must  certainly  be  worth 
that,  and  the  brass  ones  a  great  deal  more,  as  I 
should  think.  They  were  generally  kept  in  one 
of  the  men's  houses.  By  men's  houses,  I  mean 
houses  where  the  men  lived,  but  the  property  of 
the  Earl  of  Selkirk.  One  was  kept  on  a  block 
outside  of  the  houses,  the  others  in  the  men's  room 
of  a  house  belonging  to  the  Earl  of  Selkirk.  On 
the  8d  of  April  1815,  I  thought  the  men  collect- 
ed in  unusual  numbers  to  get  provisions,  and  was 
surprised  at  observing  that  most  of  them  had 
sticks  in  their  hands. 

Attorney  General.-^Weie  the  men  accustomed 
to  get  provisions  from  the  store  in  this  way  ? 

Mr»  Bourke.-^They  were  accustomed  to  get 
provisions  from  the  store,  but  not  to  come  with 
sticks  for  them.  It  was  on  the  3d  of  April,  be- 
tween ten  and  twelve  in  the  morning  when  I  saw 
them  assembling  in  such  numbers,  I  was  afraid 
they  meant  to  break  open  the  store,  and  I  there- 
fore determined  only  to  take  them  into  the  store 
one  at  a  time. 

Attorney  General — Was  there  any  particular 
time,  or  limited  period,  by  which  their  provisions 
were  to  be  served  out  ? 

Mr.  Bourke, — There  was  not.  I  usually  began 
as  early  as  convenient,  and  it  was  generally  about 
this  time  of  day.  About  twelve  o'clock,  or  between 
twelve  and  one,  as  I  was  looking  out  to  call  some 
into  the  store,  I  saw  they  had  got  the  cannon  on  a 
sledge.  I  immediately  locked  the  store-door,  and 
went  and  took  hold  of  the  cannon,  or  one  of  them, 
to  remove  it  from  the  sledge,  but  wa»  prevented 
by  the  settlers,  who  took  hold  of  me  and  ordered 
me  to  let  it  go.  I  tlien  tried  to  get  into  the  great 
house,  where  Archibald  McDonald  and  some 
others  were,  but  was  prevented  by  the  people  with 
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their  sticks  and  clubs.  I  then  tried  to  get  iniQ 
the  store,  where  I  had  been  serving  out  the  pro- 
visions, and  whence  I  could  get  to  the  room  where 
Mr.  Archibald  McDonald  was,  but  I  was  again 
prevented  by  them,  and  among  others  particular- 
ly  by  Hector  Gunn,  who  had  a  gun,  till  they  got 
off  with  the  cannon,  fhen  I  was  let  go  in  by  them, 
and  Ifound  they  had  taken  all  the  pieces  of  ordnance 
that  were  there.  The  two  prisoneis  were  there. 
I  know  both  of  them  very  well,  and  they  were 
there.  I  can  not  say  tliat  I  saw  them  actually 
take  hold  of  the  cannon  with  their  hands,  but 
they  were  there,  ^nd  went  away  with  the  party 
which  took  them  away  to  the  North  West  fort  ii^ 
the  neighborhood  of  the  place  they  were  taken 
from* 

Attorney  Ge72eral^Did  you  see  the  prisoners 
at  the  bar  before  and  after  the  robbery,  and  di4 
you  ever  sefs  the  cannon  aft^r  they  had  been  taken 
iaway  in  the  manner  you  have  described. 

Mr,  J5oMrA'(?.— 'I  did  see  them,  both  before  and 
after  the  i^'obbery.  The  cannon  were  taken  up  to 
the  North  West  fort,  and  the  prisoners  went  along 
with  them<.  Soon  after  they  got  out,  I  saw  Mr. 
Duncan  Cameron  meet  the  people,  and  encourage 
them  not  to  be  afraid,  and  they  were  taken  to  the 
North  West  fprt,  where  I  afterwards  saw  a  part  of 
them.  I  saw  two  of  the  brass  pieces  in  the  North 
West  fort  at  the  time  I  went  there  with  Mr.  White, 
Mr.  Archibald  McDonald,  and  a  constable,  with 
a  warrant  from  Mr.  Miles  McDonell  to  search  for, 
and  demand,  the  stolen  property.  There  was  a 
jarge  party  went,  but  only  the  four  I  have  men- 
tioned were  allowed  to  enter  the  fort. 

Attoriiey  Gener^aL — Did  you  obtain  the  cannon 
from  Mr.  Cameron  ? 
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Mr.  BourJce.~No,  did  not :  lie  said  they 
were  in  his  possession,  and  he  would  take  good 
care  to  keep  them,  and  as  there  was  an  armed 
force  drawri  up  in  the  fort,  v^e  could  not  execute 
the  warrant  of  the  magistrate.  1  believe  I  have 
frequently  seen  the  prisoners  afterwards  among  the 
North  West  Company's  people.  They  deserted 
our  fort  at  that  time,  and  I  never  afterwards  serv- 
ed them  with  provisions ;  they  went  away  alto- 
gether. I  saw  one  of  the  cannon  afterwards  at  a 
battery  lower  down  upon  the  river,  which  had 
been  erected  by  the  North  West  people  to  annoy 
us. 

Attorney  General- — I  omitted,  I  believe,  to  ask 
you  whether  the  prisoners  were  armed?  I  would 
also  ask  if  the  settlers,  on  the  morning  the  cannon 
were  taken  away,  were  generally  armed  vvith  clubs  ? 

Mr.  Bourke.'^l  can  not  say  that  it  was  clubs 
that  the  party  generally  were  armed  with,  but 
they  had  sticks,  and  I  can  not  say  about  the  pris- 
oners. The  Red  River  country  is  in  the  Indian 
territory,  being  situated  in  the  neighbourhood  of 
the  Lake  and  River  Winipic.  The  Earl  of  Sel- 
kirk had  a  colony  called  the  Red  River  Settle- 
ment. I  went  to  it  in  1813,  and  remained  there 
till  we  were  all  drove  away  by  the  North  West 
people  in  1815.  The  Red  River  Settlement  was 
situated  near  the  Forks  of  the  Red  River,  as  they 
are  usually  called :  the  Forks  are  formed  by  the 
junction  of  the  Red  and  the  Assiniboin  Rivers. 
The  cannon  were  taken  from  Fort  Douglas,  from 
the  dwelling  house  of  some  of  the  men,  and  were 
taken  to  the  North  West  fort,  wliich  was  about 
half  a  mile  distance;  to  Fort  Gibraltar,  where 
they  were  received  by  Mr.  Cameron,  or  rather  he 
went  with  them,  for  he  met  the  settlers  with  theuij 
and  was  accompanied  by  a  nuiiiber  of  men. 


Allornej/  GcneraL — And  the  cannon,  together 
with  the  house  from  which  they  were  taken,  were 
the  property  of  the  Earl  of  Selkirk  ? 

Mr,  Bourke, — They  were  the  one  and  the 
other. 

Cross  ea:amination  conducted  hy  Mr.  Sherwood. 

Mr.  Skerwood.^T>o  you  know  what  Lord  Sel- 
kak's  possession  was  ?  I  mean  what  right  he  had 
to  them  ?  how  they  came  to  be  his  property  ?  be- 
cause they  are  rather  an  extraordinary  property 
lor  a  nobleman  to  be  possessed  of? 

Air.  Bourke. — They  were  given  into  my  care  as 
such,  they  came  to  me  with  his  other  property, 
and  I  took  them  to  be  such.  I  never  asked 
any  questions  about  how  he  came  to  hdve  such 
property. 

Mr.  Sherwood. — Were  they  upon  carriages,  or 
mounted? 

Mr.  Bourke.— T!^o,  they  were  not. 

Mr.  Sherwood. — Had  they  not  been  mounted  a 
short  time  before  ? 

Mr.  Bourke. — No,  they  had  not  to  my  know- 
ledge. 

Mr.  Sherwood. — Were  they  not  on  carriages  on 
Christmas-day,  and  had  they  not  been  for  some 
time  before  that  day  ? 

Mr.  Bourke. — I  do  not  know  that  they  were.. 

Mr.  Sherwood. — Do  you  not  know,  or  I  will 
ask  you,  were  there  not  carriages  there  for  them  ? 

Attorney/  General. — I  nbject  to  this  question,  or 
rather  to  the  course  of  questions  put.  What  dif- 
ference does  it  make  whether  there  were  carriages 
or  not  ?  would  it  be  less  a  robbery  if  the  carriages 
had  been  there  ? 

Mr.  Sherwood. — Though  unfortunately  not  in 
possession  of  the  advantages  which  the  Crown 
officers  command,  yet  I  have  as  good  a  right  as 
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the  King's  Attorney  General  to  select  my  own 
mode  of  conducting  the  defence  of  the  prisonei'S* 
But  the  questions  I  have  put  are  directly  in  point, 
as  it  is  not  merely  a  taking  away  of  the  property 
of  another  which  it  is  necessasy  to  shew,  but  also 
the  animus  furandi.    In  this  opinion  I  am  sup- 
ported by  my  Lord  Hale,  p.  508,  Sect.  3,  Vol.  1, 
"  As  it  is  cepil  and  asportavit  so  it  must  be  felonicc 
"  or  animo  furandiy  otherwise  it  is  no  felony,  for  it 
"is  the  mind  that  makes  the  taking  of  anothesr' 
goods  to  be  a  felony,  or  a  bare  trespass  only  ; 
**  but  because  the  intention  and  mind  are  secret, 
"  the  intention  must  be  judged  by  the  circumstan- 
"  ces  of  the  fact.''    My  Lord  Hale  then  goes  on 
to  state  a  variety  of  instances  so  as  to  ehicidate 
the  sound  principle,  that  in  tlie  absence  of  the 
imus  furandi  although  property  is  taken  away,  it 
is  only  a  trespass  that  is  committed.  Amongst 
the  cases  put  by  the  learned  judge  is  one  complete- 
ly in  point  to  that  at  present  before  your  Lord- 
ships.   "If  A.  takes  away  the  goods  of  B.  openly 
"  before  him,  or  other  persons  (otherwise  than  by 
^  apparent  robbery,)  this  carries  with  it  an  evi- 
"  dence  only  of  a  trespass,  because  done  openly  in 
"  the  presence  of  the  owner,  or  of  other  persons 
"  that  are  known  to  the  owner."    Upon  the  shew- 
ing of  the  Crown  at  the  present  moment  these 
cannon  were  removed  publicly,   ^ut  it  is  not  ne- 
cessary that  I  should  at  this  moment  explain  what 
is  our  defence.    Mr.  Attorney  General  can  not 
know  my  object  in  putting  these  questions,  and  I 
do  not  think  that  he  possesses  any  right  to  im- 
peach my  judgment  and  tell  me  in  round  terms, 
that  if  I  prove  that.though  these  cannon  have  been 
stated  to  be  frozen  into  the  ground,  and  useless 
from  their  not  being  mounted,  yet  that  there  w^ere 
carriages  within  the  fort  upon  which  they  could  at 
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anj  moment  be  put,  tliat  it  amounts  to  nothings 
I  differ  with  him,  and  say  it  amounts  to  a  great 
deal,  and  before  this  trial  is  over,  so  it  will  appear, 
or  I  am  much  deceived.  I  think  it  will  go  a  great 
way  in  this  charge  of  robbery,  though  in  an  ordin- 
ary case  it  might  not.  If  I  go  to  Scotland,  for  in- 
stance, where  the  poor  are  exceedingly  numerous, 
and  persuade,  by  false  representation,  a  number  of 
poor  families  to  abandon  their  homes,  and  go  thou- 
sands of  miles,  upon  a  visionary  idea  of  establish-^ 
ing  a  colony  in  a  climate  where,  with  every  indus- 
try, they  must  starve,  in  addition  to  their  being 
daily  and  hourly  exposed  to  the  tomahawk  of  the 
Savage,  and  when  these  poor  people  desire  to  go 
away  from  this  dresury  and  miserable  country  to 
one  where  they  can  enjoy  the  blessings  of  civiliza- 
tion and  maintain  themselves  and  families  in  plen- 
ty,  they  are  given  to  understand  that  the  artillery, 
that  was  artfully  represented  to  have  been  taken 
there  for  the  idefence  of  the  eolony,  is  to  be  turn- 
ed against  them,  to  be  turned  against  them  by 
persons  employed  by  me,  I  think  it  will  amount  to 
a  great  deal  to  shew  that,  if  they  were  not  actual- 
ly in  a  situation  in  which  they  could  be  used  for 
that  purpose,  that  all  that  was  wanting  to  render 
them  so  was  on  the  spot,  or  at  home.  I  wouldre« 
mark  also  to  Mr.  Attorney  General  that,  where  the 
obtaining  of  the  whole  truth  is  the  object  of  a  pro- 
secution, (or  of  those  who  conduct  it,)  too  many 
questions  can  not  do  harm,  but  too  few  may.  If 
twenty  idle  questions  even  are  put,  it  is  far  better 
that  they  should  be,  than  that  one  essential  fact 
should  be  concealed,  and  all  I  am  anxious  for  iu 
the  performance  of  my  duty  to  those  two  men  is 
that  no  essential  fact  should  be  concealed,  and  if 
none  are,  I  have  no  apprehension  but  the  result  of 
this  trial  will  be  like  ail  that  have  gone  before,  a 


verdict  of  acquittal ;  but  I  have  never  been  ac« 
customed  to  this  species  of  interruption  which 
Mr.  Attorney  General  has  so  frequently  made,  and 
I  hope  I  shall  never  be  compelled  to  submit  to  it, 
ox  to  any  thing  like  official  importance. 

Attorney  General, — 1  have  not  been  accustomed 
to  the  terms  made  use  of  by  the  learned  gentle- 
man, nor  J  hope  ever  shall  be.  As  to  objecting 
to  questions  whiph  strike  my  mind  as  evidently  im- 
proper,  the  only  time  to  object  is  at  the  moment 
when  they  are  put.  I  can  not  know  what  the  gen^ 
tlemen  intend  them  to  lead  to,  but  if  a  question 
is  put  which  I  consider  irrelevant  or  objectionable 
in  any  point  of  view,  the  time  for  me  to  oppose  it 
is,  I  should  imagine,  at  the  moment  when  it  is  of- 
fered to  the  witness.  My  reason  for  objecting  to 
the  question  of  the  learned  gentleman  was,  that  I 
considered  it  a  question  calculated  to  create  an  im- 
proper  bias  with  the  jury,  and  in  no  way  connect- 
ed with  the  case.  The  charge  brought  against 
the  prisoners  is  a  charge  of  robbery ,  a  charge  of 
having  stolen  a  number  of  pieces  of  cannon.  If 
any  individual  has  gone  to  Scotland  in  the  man- 
ner the  learned  gentleman  alludes  to,  let  a  proper 
notice  be  taken  of  such  conduct,  but  it  can  cer- 
tainly present  no  answer  to  the  allegation  against 
the  prisoners  of  stealing  cannon,  or  any  justifica- 
tion for  so  extraordinary  a  question  as,  what  was 
done  six  months  before  with  them,  or  even  who 
they  belonged  to  six  months  ago  ?  but  so  very 
extraordmary  a  question  as  whether  there  was 
some  part  of  them  that  waft  not  stolen,  can  cer- 
tainly  have  no  relation  to  the  direct  charge  of  rob- 
bery nor  can  I  conceive  why  so  extraordinary  a 
question  should  be  put. 

Mr,  Sherwood, — I  put  this  extraordinary  ques- 
tion because  the  Attorney  General  has  charged 
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the  prisoners  at  the  bar  with  a  robbery^  which  they 
have  not  committed,  nor  ever  had  any  intention 
of  committing,  though  from  the  manner  in  which 
the  witness,  Mr.  Bourke,  speaks  of  the  cannon, 
the  jury  might  be  led  to  suppose  that  it  was  impos- 
sible they  could  be  made  use  of,  and  that  the  tak- 
ing them  away  was  a  wanton  and  felonious  appro- 
priation of  the  property  of  the  Earl  of  Selkirk  to 
their  own  use.  That  the  contrary  is  the  fact  is 
well  known  to  Lord  Selkirk,  and  those  who  have 
commenced  this  prosecution,  though  perhaps  it  is 
not  to  the  learned  Attorney  General.  I  put  the 
question  because  I  consider  it  a  very  important 
question,  and  I  shall  put  it  again.  If  I  put  a  ques- 
tion that  is  improper^  I  shall  be  stopped  by  your 
Lordships,  and  feel  bound  to  submit  to  the  correc- 
tion, but  I  do  not  consider  that  Mr.  Attorney  Ge- 
neral has  the  prerogative  of  stopping  me.  I  think 
it  important  to  make  this  witness  prove  that  there 
were  carriages  designed  for  these  instruments  of 
destruction,  at  the  very  sai^e  place  with  the  can- 
non. As  to  stealing  tnem  they  had  no  more  inten- 
tion of  stealing  them — they  had  no  more  intention 
of  committing  a  robbery  in  taking  away  the  guns, 
than  they  had  of  stealing  the  ovens  and  bringing 
them  to  this  town  of  York,  where,  happily  for 
themselves,  they  w^ere  able  to  get,  after  putting 
these  cannon  out  of  the  way  of  doing  them  harm, 
but  where  it  is  not  likely  they  would  have  reached 
had  they  not  taken  that  precaution. 

Solicilor  GeneraL—l  submit,  my  Lords,  that  the 
learned  gentleman  ought  to  state  the  nature  of  the 
answer  which  he  expects  to  receive.  This  rule  is 
decidedly  laid  down  in  McNally,  and  is  a  very 
proper  oiie,  I  think,  because  it  enables  the  Court 
to  see  whether  a  question  is  proper  to  be  put  or 
not.     The  rule  to  which  I  refer  is  found  in 
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McNally  on  evidence,  VoJ.  1,  Cap.  3.  page  14. 

Counsel  ought  not  to  call  witnesses  without  first 
"  opening  to  the  Court  the  nature  of  the  evidence 

they  intend  to  examine  them  to.  This  has  been 
"  often  solemnly  adjudged  though  not  strictly  ad- 
"  hered  to  in  practice.'* 

Chief  Justice  Poto//.— That  rule  is  applicable  to 
examinations  in  chief,  but  jou  are  not  now  exam- 
ining in  chief  In  cross  examination  the  rule 
is,  you  must  confine  yourself  to  questions  put  in 
chief,  or  more  properly  speaking  your  cross  ques- 
tions must  be  founded  on  the  answers  given  to 
questions  put  in  the  examination  in  chief,  and  the 
rule  must  be  observed  in  this  case. 

Mr.  Sherwood, — -Then  I  will  ask  it  him  on  the 
answer  w^hich  he  gave  to  the  question  as  to  wheth- 
er they  were  mounted  or  not  ?  His  answ^er  was, 
they  were  not.  My  question  is,  could  they  not  be 
mounted  ?  whether  the  means  of  mounting  them 
were  not  at  command  ?  (the  question  being  put.  J 

Mr.  Bourke. — -Two  of  them  could  be  mounted, 
but  not  more. 

Mr,  Sherwood.— And  these  cannon  you  have 
said  were  the  property  of  the  Earl  of  Selkirk  ; 
noWf  Sir,  upon  that  answer  I  ask  you  if  you  hap- 
pen to  know  how  they  became  the  property  of  that 
nobleman,  being,  and  I  have  before  remarked, 
rather  a  singular  property  for  a  nobleman  to  have 
in  his  possession  ? 

Mr.  Boiirke,-^No,  I  do  not ;  all  I  know  I  told 
you  before,  that  they  were  given  rae  in  charge 
with  other  property  belonging  to  Lord  Selkirk, 
and  I  considered  them  always  to  be  his  property. 
They  w^ere  included  in  the  list  of  property  given 
me  with  the  keys. 

Mr.  Sherxcood, — You  never  heard  that  any  of 
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them  had  been  taken  from  the  Noith  West  Com-* 
pany  ? 

Mr.  B  our  Ice. — No,  I  did  not. 

Mr,  Sherwood, — In  point  of  fact  you  do  not 
know  how  they  became  the  property  of  his  Lord- 
ship ;  he  might  iiave  got  them  from  his  father  for 
ought  you  know  ? 

Mr.  Bourke.—l  do  not  know  but  he  might.  I 
can  not  say  that  he  did  not  get  them  from  his  mo- 
ther. 

Mr.  Sherwood.— You  have  said,  Sir,  they  were 
taken  from  a  house  belonging  to  the  Earl  of  Sel- 
kirk, from  his  dwelling  house.  Pray,  Sir,  did 
Lord  Selkiik  live  there  ? 

Mr.  Bourhe. — Lord  Selkirk  did  not  live  there, 
but  the  house  belonged  to  him,  it  was  his  proper- 
ty, he  owned  the  house. 

Mr.  Sherwood. — Who  lived  in  it  ?  Men  or  pigs, 
or  both  ? 

Mr.  Bourke,— --The  people  employed  in  the  fort 
lived  in  it. 

Mr.  Sherwood. — And  did  the  hogs  belonging  to 
the  fort  live  there  ?  On  your  oath,  was  it  not  a 
hog-stye? 

Mr.  Bourke. — No,  it  was  not.  It  was  a  dwelling 
house. 

Mr.  Sherwood. — Did  any  body  sleep  in  it? 
were  there  any  chambers  ?  any  bed  rooms  ? 

Mr.  Bourke. — People  did  sleep  in  it  regularly. 

Mr.  Sherwood. — And  I  ask  you  again,  did  not 
pigs  sleep  in  it  as  regularly  ?  Were  not  pigs  con- 
stantly kept  there  ? 

Mr.  Bourke. — Yes^  I  believe  they  w^ere. 

Mr.  Sherwood. — Was  the  place  in  which  they 
were  kept  one  of  the  chambers  of  which  you  have 
spoken  as  being  so  regvdarly  occupied  ? 
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Mr.  Bourke»~l  do  not  know  exactly  where 
they  were  kept. 

Mr.  Sherwood. — But  you  surely  know  whether 
the  hogs  were  in  the  bed*chamber  ?  Should  you 
put  a  hog  into  your  bed-room? 

Mr.  Bourke. — -In  that  country  perhaps  we 
might  on  a  chance. 

Mn  Sherxvood. — The  pigs  were  not  in  his  Lord- 
ships bed-chaniber,  were  they?  They  did  not 
sleep  together  I  suppose  ? 

Mr.  Bourke. — 1  do  not  know  whether  I  am  ob- 
liged to  answer  such  questions,  but  I  told  you  be- 
fore that  Lord  Selkirk  did  not  live  there,  but  that 
the  house  belonged  to  him. 

Mr,  Sherwood. — You  said  it  was  his  dwelling 
house. 

Mr,  Bourke — I  said  it  was  a  dwelling  house  be- 
longing to  the  Earl  of  Selkirk,  and  used  as  such 
by  his  people,  but  I  told  you  distinctly  that  he  did 
not  live  there. 

Mr.  Sherwood. — And  at  last  we  gee  that  this 
dwelling  house  of  the  Earl  of  Selkirk  was  a  pig- 
pen. These  people  who  took  away  the  cannon 
were,  I  believe,  settlers  and  not  servants  to  the 
Hudson's  Bay  Company. 

Mr.  Bourke, — They  were  settlers  sent  out  by- 
Lord  Selkirk. 

Mr,  Sherwood. — There  is  a  difference,  is  there 
not,  between  his  Lordship's  settlers  and  the  Com- 
pany's  settlers  ? 

Mr.  Bourke.— Yes,  there  is  some  difference. 

Mr.  Sherwood. — Do  you  happen  to  know  whe- 
ther these  settlers  were  satisfied  with  their  situa- 
tion? whether  they  were  satisfied  with  their  pro- 
visions, either  as  to  quality  or  quantity  ? 

Mr.  Bourke, — -I  do  not  know  that  they  were  sa- 
tisfied, there  were  some  who,  1  believe,  would  not 
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have  been  pleased  if  they  had  the  best  that  could 
be  got  in  York.  They  always  had  sufficient  good 
provisions,  and  might  have  been  satisfied,  and  I 
beheve  generally  would  have  been  so,  if  they  had 
not  been  stirred  up  to  discontent. 

Mr,  Sherwood. — That  will  do  upon  this  subject* 
I  did  not  ask  you  whether  they  ought  to  have  been 
satisfied,  but  if  actually  they  were  not  satisfied. 
I  will  now  ask  you  another  question.  Have  you 
seen  any  of  these  good  people  since  you  have  been 
in  York  attending  tl^e  Court  ? 

Mr,  Boiirke.-^l  do  not  know  if  they  are  good 
people  or  not,  but  I  have  seen  some  of  them  at 
York. 

Mr.  Sherwood. — Do  they  appear  as  v*^ell  satisfi- 
ed as  they  \yere  at  Red  River,  or  do  they  desire  to 
go  back  ? 

Mr,  Bourke, — I  do  not  know  any  thing  about 
them,  whether  they  are  better  pleased  or  not. 
*  Mr.  Sherwood. — You  said  you  were  serving 
them  out  provisions  at  the  time  the  cannon  were 
taken.    What  sort  of  rations  had  they? 

Mr.  Bourke. — They  had  oatmeal,  fat  pemican,. 
and  potatoes,  in  sufficient  quantities,  according  to 
their  families. 

Mr,  Sherwood.— It  was  in  April,  I  believe,  that 
the  cannon  were  taken  away  upon  sleighs.  Was 
there  a  good  deal  of  snow  and  ice  in  the  river  ? 

Mr,  Bourke. — Yes,  there  was  a  good  deal. 

Mr,  Sherwood.—'Do  you  call  it  a  good  climate? 

Mr,  Bourke,' — Yes,  I  call  it  a  very  good  cli- 
mate, as  good  as  this,  and  better  than  Lower  Can- 
ada. 

Mr.  Sherwood. — You  have  mentioned  that  these 
people  had  sticks.  Is  it  any  thing  so  unusual  in 
your  country  for  people  to  walk  with  a  stick  that 
you  were  surprised  ? 
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Mr.  Bourke. — No  not  in  my  own  country,  but 
it  was  extraordinary  there,  and  I  certainly  tliought 
Sipme  harm  was  meant  when  I  saw  them  with 
sticks. 

Mr.  Sherwood.— Was  it  before  governor  Mc- 
DonelPs  proclamation  that  these  cannon  were  ta- 
ken ? 

Attoriiey  General — Whether  my  interruption  is 
loudly  exclaimed  against  or  not,  I  must  oppose 
such  questions.  I  do,  my  Lords,  most  reluctant* 
)y  interfere,  but  I  consider  them  such  a  deviation 
from  propriety  that  I  feel  it  an  imperative  duty 
not  to  permit  them  to  be  continued,  without  ex- 
pressing my  sense  of  their  irregularity.  As  to  the 
displeasure  of  the  learned  gentleman  I  can  not 
help  it ;  as  a  matter  of  course  I  must  expect  it, 
but  I  do  appeal  to  your  Lordship's  authority  to  put 
an  end  to  such  irrelevant  interrogatories,  which 
have  already  extended  themselves  to  a  very  unjus- 
tifiable length. 

Mr.  Sherwood:- — I  have  no  particular  wish  to 
press  the  question,  I  have  done  with  Mr.  Bourke. 
Re-exaniination  hij  the  Attorney  General. 

Attorney  General. — You  have  been  questioned, 
Sir,  in  rather  a  singular  manner,  as  to  whether 
this  was  in  fact  a  dwelling  house,  and  the  proper- 
ty of  the  Earl  of  Selkirk.  Will  you,  Sir,  again 
inform  us  what  it  was  ? 

Mr.  Boiirke. — It  was  an  actual  dwelling  house, 
and  belonging  to  the  Earl  of  Selkirk,  but  inhabit- 
ed by  his  people,  who  ate,  drank,  and  slept  there. 
Pigs  might  be  kept  there  for  any  thing  1  know, 
but  there  were  places  partitioned  off  for  stores  and 
other  purposes,  but  they  w^ere  all  under  one  roof. 

MILES  M  ACDONELL  Esqmre,  sworn. 
amined  by  the  Attorney  General. 

Mr.  Macdonell. — I  was  there  at  the  lied  River 


»ettietnent  in  1815,  and  for  some  time  belbre.  I 
know  of  some  cannon  being  there,  the  property 
of  the  Earl  of  Selkirk.  These  cannon  were  sent 
out  by  his  Lordship  in  his  own  hired  ship,  and  ar- 
rived at  the  settlement  in  1812.  I  know  they 
were  his  own  property,  as  I  saw  the  account  of 
theiu,  that  is,  the  bill  and  receipt ;  the  cost  of 
them  was  specified,  but  I  do  not  exactly  recollect 
how  much  it  was,  and  they  were  kept  at  the  lied 
River  settlement  from  1812  to  1815.  In  the  fall 
of  1814  they  had  been  put  up  into  a  storehouse, 
one  end  of  which  served  as  a  dwelling  for  some  of 
our  people. 

Mr.  Sherwood. — I  hope  your  Lordships  have 
taken  down  these  answers  of  Mr.  Macdonell,  as 
we  consider  them  very  important ;  perhaps  Mr. 
Macdonell  will  repeat  them.  C Mr.  Macdonell  a<^^ 
cordinglij  did  repeat  his  aniwers  in  substance.  J 

Mr.  MacdonelL-^ThiQVQ  were  nine  pieces  taken 
away.  When  I  came  to  the  settlement  there  were 
two  brass  three  pounders,  two  brass  swivels  one 
pounders,  four  iron  swivels  of  from  one  to  twQ 
pounds,  and  a  small  howitzer  of  which  I  do  not 
know  the  calibre,  but  it  was  a  small  one.  Tw  o  of 
them  were  field-pieces,  viz.  the  three  pounders  j 
the  smaller  pieces  are  generally  called  swivels. 

Aitorney  General. — Can  you  give  us  the  value 
of  them,  Sir,  either  from  your  own  judgment  and 
knowledge  of  such  articles,  or  from  recollection 
of  what  they  were  charged  in  the  account  ?. 

Mr.  Macdonell.— I  do  not  recollect  what  the 
field-pieces  were  charged.  I  should  suppose  they 
might  be  worth  thirty  pounds  each  ;  they  would 
be  worth  more  in  the  Hudson's  Bay  territory. 
The  swivels  I  do  not  recollect  the  cost  of  nor  can 
I  form  so  good  an  idea  of  their  value. 

Attorney  General — It  is  not  at  all  necessary. 


Sir,  that  you  should  vaUie  them  veij  accurately- 
Say  any  sum  that  is  not  over- valuing  them.  Were 
Ihe  two  worth  twenty  pounds  ?• 

Mr.  MacdonelL — Certainly  they  were  worth 
that. 

Attorney  General — Now,  Sir,  the  Iron  pieces,  if 
you  please  give  us  their  value,  either  from  your 
recollection  of  the  account,  or  your  own  know- 
ledge, observing  the  same  rule  not  to  over-rate 
them. 

Mr,  MacdonelL — I  can  not  say  as  to  them  ei- 
ther, though  I  recollect  that  I  saw  the  account  ,but 
I  should  suppose  they  might  be  worth  from  three 
to  five  pounds  each , hardly  so  much  as  five  pounds, 
but  certainly  they  were  worth  three  pounds  each. 
The  howitzer  w^as  worth  ten  or  twelve  dollars. 
The  howitzer  and  one  or  two  of  the  iron  pieces 
were  given  to  my  charge  in  Hudson's  Bay  for  the 
protection  of  the  settlement. 

Attorney  General — Were  they,  Sir,  in  the  store 
in  the  beginning  of  April  in  the  year  1S15  ? 

Mr,  Macdonell — I  should  think  that  they  must 
have  been,  though  as  I  was  not  there,  I  can  not 
say  positively.  I  left  them  in  the  store  in  Janua* 
ry,  dismounted,  and  I  found,  when  I  returned  to 
the  fort  from  my  journey,  that  they  w^ere  gone. 
Upon  my  return  the  circumstances  were  commu- 
nicated to  me  under  which  they  had  been  taken, 
as  well  as  the  place  where  they  had  been  taken  to. 
A  deposition  was  afterwards  made  before  me  to 
the  same  effect,  and,  in  consequence,  I  issued  a 
search-warrant  to  search  the  North  West  fort  near 
the  Forks  of  the  Red  River,  and  sent  Mr.  Bourke 
and  some  others  to  execute  it,  and  bring  them 
back,  if  they  found  them  ;  they  returned  without 
them,  but  told  me  it  was  admitted  by  the  partner 
of  the  Company  in  charge  at  tbe  North  West  fort 
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tllat  they  were  there,  but  said  he  should  take  ear^ 
of  them,  and  would  not  allow  the  warrant  to  be 
executed,  indeed  4ie  would  only  permit  three  or 
four  of  our  people  to  enter  the  fort.  1  saw  two 
of  them  afterwards  when  the  attack  was  made  up- 
m  us  in  that  year.  A  battery  had  been  thrown 
up  at  night  near  the  settlement,  and  I  saw  them 
ihere  in  possession  of  the  North  West  Company, 
who  had  thrown  up  the  battery.  I  afterwards  saw 
them,  one  on  each  side  of  the  door  of  -the  house 
where  I  was  detained  as  a  prisoner. 

Attorney  GeneraL-^Did  these  persons  know 
that  they  were  the  property  of  the  Earl  of  Sel- 
kirk, and  that  they  had  been  stolen  ^ 

Mr.  Macclo?tell.— Yes,  they  m.ust  have  known 
it,  they  received  them  immediately  they  were 
stolen  from  the  store^  and  also  from  my  warrant 
for  their  recovery. 

Attorney  GeneraL-^Uow  long  did  you  live  in 
the  iled  River  country  ?  Was  it  long  enough  to 
niake  you  acquainted  with  its  geographical  situa- 
lion  ?  Is  it,  Sir,  without  the  provinces  of  either 
Upper  or  Lower  Canada,  and  of  the  United  States 
of  America.  ? 

Mr.  MacdonelL~lt  is  certainly  not  in  either 
province,  nor  in  the  United  States.  The  whole 
of  the  Red  River  country  is  beyond  the  height  of 
land  which  separates  the  waters  running  into  Hud- 
scm's  Bay  from  those  of  the  Rivers  Missouri  and 
Mississippi.  From  Maps  I  have  seen  I  should 
think  it  to  be  in  between  96  and  97  degrees  west 
longitude,  or  about  97  2,nd  in  perhaps  49|  degrees 
north  latitude. 

Cross  exariiination  conducted  by  Mr.  Sherwood. 

Mr.  Sherwood, — The  people  employed  about 
the  fort  sometimes  lived  in  this  house  from  which 
the  cannon  were  taken,  did  they  ? 
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Mr.  Macdonell — Not  sometimes,  but  always  \ 
ji  was  our  permanent  quarters. 

Mr.  Sherwood. — You,  I  think,  said  that  you 
were  not  at  the  fort  when  the  cannon  were  taken 
away,  so  that  perhaps  you  can  not  say  whether  any 
body  was  actually  living  there  or  not  at  the  time, 
or  whether  it  was  t>ot  used  as  a  hog-stye  ? 

Mr.  Macdonell— AW  I  can  say  to  it  is  that 
when  I  went  away  it  was,  and  had  for  a  long  time 
before  been,  used  as  a  dwelling  house  for  the  peo- 
ple, and  there  were  no  hogs  in  it,  as  I  believe. 

Mr,  Sherwood* — In  what  capacity,  Sir,  \\^as  you 
at  Red  River  country  ? 

Mr.  MacdonelL^l  was  there  as  governor  of  the 
district  of  Ossiniboia,  in  the  Hudson's  Bay  terri- 
tory. 

Mr.  Sherwood.-^Did  you  issue  your  warrant  to 
recover  these  cannon  in  your  capacity  of  gover- 
nor ? 

Mr.  Macdonell. — I  was  ^Iso  a  justice  of  peace. 

Mr.  Sherwood.^Who  appointed  you  governor  ? 

Mr.  Macdonell.— 1  was  appointed  by  a  commis- 
sjon  from  the  honourable  Hudson^s  Bay  Company. 

Mr.  Sherwood. — And  a  justice  of  peace  by  the 
san)e  authority,  I  suppose,  which  we  consider  no 
authority  at  all. 

Mr.  Macdonell. — I  was  appointed  a  justice  of 
peace  by  his  Excellency  Sir  James  Craig. 

Mr,  Sherztood.—WheDy  Sir,  did  you  take  the 
path  to  act  as  a  magistrate  under  the  commission 
you  speak  of? 

Mr.  Macdonell. — I  took  the  oath  in  the  year 
1816. 

Mr.  Sherwood.— That  was  after  the  period  of 
issuing  your  warrant,  it  could  not  therefore  be  by 
virtue  of  the  commission  of  Sir  James  Craig,  that 
you  acted  in  1815,  but  under  the  assuiued  powers 
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of  your  commission  as  governor,  which  the  North 
West  company  did  not  choose  to  acknowledge,  and 
therefore  would  not  ^llow  the  warrant  to  be  serv- 
ed.   Was  you.  Sir,  ever  made  a  prisoner  yourself? 

Mr,  MacdonclL — Yes,  I  was  made  a  prisoner  by 
a  warrant  for  a  breach  of  the  peace,  issued  by 
some  of  the  gentlemen  of  the  North  West  Com- 
pany. 

Mi\  Sherwood.— Were  the  persons  who  were 
generally  denominated  settlers  at  the  colony  sat- 
isfied with  their  treatment  ? 

Mr.  Macdonell — They  had  pretty  generally 
speaking  been  satisfied  up  to  1815.  I  understand 
that  while  I  was  away  they  became  otherwise.  I 
know  that  great  exertions  were  used,  and  had  been 
for  some  time  before,  to  excite  discontent  among 
them,  and  whilst  I  was  away  I  was  given  to  under- 
stand that  these  endeavours  succeeded,  and  that 
the  colonists  did  become  discontented. 

Mr,  Sherwood, — You  have  said.  Sir,  that  the 
Red  River  settlement  is  not  within  either  province 
of  Canada.  Upon  what  do  you  found  that  opin- 
ion ? 

Mr,  MacdonelL'-U pon  the  circumstapce  that  it 
is  beyond  the  height  of  land  which  divides  the  wa- 
ters which  discharge  themselves  into  Lake  Erie 
and  the  St.  Lawrence,  from  those  which  empty 
themselves  into  the  sea,  which  I  believe  to  be  the 
boundary  of  the  provinces. 

Mr.  Sherwood.'"Dk\  you  ever  hear  of  any  pro- 
clamation making  it  different  to  that  issued  in  1763? 

Mr,  Macdoneil,'"^o^  I  never  did  ;  I  have  seen 
the  constitution  of  1791,  and  in  describing  the 
boundary  it  says  the  same  thing  in  relation  to  this 
country,  that  it  is  to  extend  to  the  Hudson's  Bay 
terrtories. 

Mr.  Shertvood,'"The  proclamation  of  1791  does 


liot  say  to  the  Hudson's  Bay  territory,  but  to  the 
boiindary  line  of  Hudson's  Bay,  which  is  a  ve- 
ry material  difference  ;  and  so  you  consider  the 
house  to  be  the  dwelling-house  of  the  lit.  Hon. 
Thomas  Earl  of  Selkirk,  did  you  ever  know  him 
to  put  his  foot  into  it  ? 

Mr.  MacdonelL—l  never  knew  Lord  Selkirk  to 
live  in  the  house.  I  never  intimated  such  a  thing, 
but  I  considered  it  to  be  his  property,  and  his  ser- 
vants lived  in  it^  and  1  therefore  consider  it  to  be 
a  dwelling-house  belonging  to  the  Earl  of  Selkirk. 

ROBERT  GUNN  morm    Examined  by  the 
Solicitor  General, 

Solicitor  GeneraL—l  wish  to  tell  you  before  I 
examine  you  that,  if  I  ask  you  any  question  that 
by  answering  may  get  you  into  difficulty  for 
any  thing  you  have  done  relative  to  taking  these 
cannon,  you  need  not  answer. 

Mr.  Sherwood."-l  only  \^ish  hith  to  know  that 
may  answer  every  question  that  is  put  to  him  ; 
he  was  one  of  those  poor  deluded  settlers,  and  can 
not  criminate  himself  if  he  admits  that  he  took 
away,  or  helped  to  take  away,  these  can#on^ 
so  as  to  prevent  them  from  being  used  *a. 
gainst  such  as  wished  to  leave  this  land  of  milk 
and  honej^ 

Gunn."-I  was  at  the  Red  River  settlement  in 
1815,  and  at  the  early  part  of  the  spring  whilst 
the  snow  was  on  the  ground.  I  know  the  prison- 
ers at  the  bar,  they  were  settlers  at  Red  River. 
There  were  sonrte  cannon,  but  I  can  not  say  how 
many,  aiid  I  know  they  were  taken  away  by  a  par- 
ty of  settlers.  The  prisoners  were  with  that  par- 
ty, both  of  tlieni. 

Solicitor  GeiicraL — Whereabouts  were  they, 
dose  to  the  sleighs  ? 

Gunn.-'^l  cm  not  say  exactly  where  they  were. 


bill  I  do  know  that  they  were  there  with  the  par- 
ty who  put  the  guns  on  the  sleigh,  but  I  can  not 
say  that  they  did  any  thing  more  than  that  they 
were  there.  I  saw  them  come  with  the  party,  but 
I  did  not  see  thetti  afterwards.  I  saw  the  two 
men  at  the  bar  along  with  the  party  who  took  a* 
way  the  cannon,  but  so  many  came  that  I  can  not 
say  that  I  saw  these  two  go  away.  I  saw  them 
come,  and  I  saw  the  cannon  go  away,  but  I  did 
not  see  either  of  them  about  the  house  after- 
wards. 

Solicitor  GeneraL-^-^Did  you  see  one  George 
Campbell  among  the  party  ? 

Gunn.-m^YeSt  I  did,  he  wa^  one  that  came.  I  da 
not  know  if  there  were  any  armed  or  not,  they 
had  sticks  generally,  but  not  clubs. 

Solicitor  General, — Was  there  any  body  in  the 
house  at  the  time  the  cannon  were  taken  out  of  it? 

Gunn. — There  was  one  Michael  Kilbride,  and  a 
man  who  was  sick,  as  I  believe,  but  I  could  not 
be  sure. 

Question  hy  a  juror. — Had  they  all  sticks  or 
clujjs  ? 

,  Gun7i. — Yes,  they  had.  Every  man  had  a  stick 
of  some  kind.  I  saw  the  party  take  out  the  guns 
but  there  were  so  many  that  I  can  riot  say  who  in 
particular  did  it ;  the  prisoners  were,  as  I  said  be- 
fore, with  the  party  who  took  them  away,  but  I 
can  not  say  vvhat  particular  person  did.  I  saw 
Mr.  Bourke,  he  was  in  the  store,  serving  out  pro- 
visions, when  they  began  to  take  them  out,  and 
he  came  and  tried  to  prevent  them,  but  they  over- 
powered  him,  aad  took  them  away. 

Question  hy  a  jwror.— Did  you  draw  provisions 
tliC^i  ?  • 
Gunn. — Yes,  I  did  ? 

Juror. — Is  it  usual  in  that  country  for  a  man  to 
cany  a  cane  pr  walking  stick? 
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Gunn.-^Some  carry  them,  Lut  not  generally. 

Solicitor  GeneraL — Do  you  know  what  became 
of  these  guns  afterwards  ? 

Gumi.-^^Oy  I  do  not,  I  can  not  say  that  I  do^ 
I  did  not  follow  them. 

Solicitor  GeneraL — Did  you  never  see  them  af- 
terwards, or  some  that  you  supposed  to  be  them^ 
at  fort  Gibraltar  ? 

Gunm-^l  did  see  guns  like  them  at  fort  Gibral- 
tar, but  1  can  not  say  they  are  the  same,  because 
I  did  not  follow  the  party  who  took  them  away. 
When  they  were  taken,  they  were  lying  on  the 
ground  without  carriages. 

Cross  ejcaminaiion  conducted  by  Mr.  Sherwood. 

Mr*  Sherwood* — You,  I  believe,  was  one  of 
those  unfortunate  people  who  came  out  to  be  a 
settler  at  this  colony. 

Gunn.-—Yes,  I  was. 

Mr*  Sherwood— And  you  was  a  good  deal  dis- 
appointed at  your  situation,  was  not  you,  and  wish- 
ed to  get  away  ? 

Giimi. — Yes,  1  certainly  was,  and  did  want  very 
much  to  get  away  if  possible. 

Mr,  Sherwood, — Did  you  hear  any  thing  said 
about  what  was  to  done  with  these  cannon  if  yoii 
attempted  to  better  your  condition  by  coming 
away  ? 

Gunn,' — The  Hudson's  Bay  people  said  that  if 
the  settlers  attempted  to  go  av,  ay  they  would  be 
used  to  prevent  them. 

Mr,  Sherwood, — What  did  the  settlers  say  to 
that  ? 

Gwnn.— They  said  to  prevent  their  being  used 
against  themselves,  they  would  remove  them,  and 
put  them  out  of  th^  way. 

Mr,  Sherwood. — Where  were  the  settlers  going 
to  ? 


3d 


Gwin,— To  this  town  of  York,  they  had  hem 
promised  a  passage  to  this  place. 

Mr.  Sherwood,— Then  they  could,  I  suppose, 
have  no  intent  to  bring  ihp  cannon  away  to  York  ? 

Gum. — No,  they  could  not,  for  it  Was  more 
than  a  thousand  miles  to  York,  and  they  could 
not  bring  them,  as  they  came  in  bark  canoes,  be- 
sides the  portages  would  have  hindered  them  if 
nothing  else. 

Mr.  Sherwood^— Had  they  any  intention  to  sell 
them  ? 

Gtinm—'^Oi  for  there  was  no  body  to  buy. 

Mr.  Sherwood.— Then  in  fact,  as  they  wer6 
desirous  to  escape  from  his  Lordship's  bondage, 
they  thought  it  best  to  put  these  cannon  out  of 
the  way,  for  fear  they  should  be  prevented  by 
their  being  used  agreeably  to  what  they  had  been 
told. 

Gunn.—Yes,  that  wais  all. 

Mr^  Sherwood.— Hnve  you  left  the  settlement 
how  came  you  to  come  away  from  such  a  land  of 
promise  ? 

Giinn. — I  came  to  York  myself,  and  I  was  ve- 
ry glad  to  leave  that  place  certainly. 

MICHAEL  KILBRIDE  swor72,  and  examined  by 
the  Attorney  General. 

Attorney  General— W sl?,  you  for  some  time  in 
the  Red  River  country  as  it  is  called  ? 

Kilbride. — Sure  and  I  was  Sir,  for  some  years. 
I  was  there  in  1815  sure,  and  as  good  as  I  re- 
member there  were  nine  pieces  of  cannon.  Some 
were  brass,  four  I  believe,  and  four  others  were 
iron,  and  there  was  another  one  different  to  all. 
I  don't  know^  w^iat  sorts  they  might  be,  but  there 
were  nine  altogether  I  am  sure.  They  were  stor- 
ed in  one  of  Lord  Selkirk's  tuildings  belonging 
to  the  settlement* 
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Attorney  General^'Did  any  body  live  in  the 
house,  and  who  ? 

Kilbride.—Sure  and  there  were,  the  servants 
lived  there.    I  lived  there  myself. 

Attorney  Gene7'aL~Did  any  of  your  wives  live 
there? 

Kilbride. —There  were  no  women  lived  there 
during  the  time  I  was  there.  There  was  one 
Kerrigan  and  myself  who  lived  there. 

Attorney  General,— W-ds  there  any  intention  of 
removing  the^e  cannon  from  the  store  that  you 
know  of. 

Kilbride, — No  ;  if  they  had  been  let  alone,  they 
would  have  stopped  there,  but  they  were  taken 
away  by  a  large  party  of  people  belonging  to  the 
settlement. 

Attorney  General — Do  you  know  the  two  pri- 
soners ?  were  they  among  the  party  of  which  you 
are  speaking  ? 

Kilbride, — Yes,  these  two  fellows  were  there. 

Attorney  General, — Now  relate  to  us  slowly,  all 
that  passed  at  the  time  they  were  taken  away. 

Kilbride.^lt  was  about  the  3d  April,  1815, 
at  about  one  o'clock  in  the  day,  that  George 
Campbell  came  first,  then  Hugh  Bennerman  and 
John  Cooper  came  into  the  room  where  the  guns 
were,  and  with  a  number  of  other  persons  took 
away  the  whole  of  them.  Sure  they  were  all 
alike,  for  they  all  helped  to  put  them  on  the 
sleigh,  and  get  them  away,  which  they  did,  and 
took  them  to  Cameron's  fort. 

Attorney  General, — Then  you  saw  no  particular 
difference,  but  they  all  helped,  the  prisoners 
amongst  the  rest,  and  took  away  the  cannon  to 
Cameron's  fort. 

Kilbride, — That's  what  they  did  indeed,  Sir. 
We  could  not  have  hindered  them  from  taking 
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them,  they  were  so  niany,  and  they  guarded  the 
doors  of  the  buildings  \vhilst  they  were  taking 
tkem  away.  Some  pf  them  had  fire  arms,  George 
Campbell  had  some  pocket  pistols  j  he  was  at  the 
head  and  commanded  the  party,  Campbell  told 
me  that  they  were  come  to  take  the  field-pieces 
away,  and  I  told  him  that  he  mu§t  not  take  them 
away,  I  was  then  told  not  to  §tir^  and  h^  shewed 
me  a  pair  of  pocket  pistols* 

Attorney  General— eve  the  two  prisoners  pre 
gent  at  the  time  you  a^e  speaking  of. 

Kilbride. — -Yps,  they  were  both  there. 

Attorney  General,— Did  your  gentlemen  not 
try  to  hinder  them  from  being  taken  away. 

Kilbride, -r^Theve  were  only  Mr.  Archibald 
McDonald,  a  clerk,  and  a  Mr.  White,  and  Mr, 
Bourke,  there,  and  Mr,  Bourke  was  not  let  go  to 
tell  Mr.  McDonald  who  had  charge  of  the  place^ 
and  there  were  net  more  than  thirty  men  there 
altogether  on  our  side. 

Attorney  General.^Whj should  not  Mr.  Bourke 
let  Mr.  McDonald  know  about  it?  how  was  he 
hindered  ? 

Kilbride,— There  were  sentries  placed  at  the 
door  of  the  government  house,  till  the  guns  were 
got  away  with  safety.  They  were  taken  to  Cam- 
eron's fori,  and  both  the  prisoners  went  with 
them. 

Attorney  General— Do  you  know  if  any  use  wa^ 
made  of  them  by  the  party  who  took  them  away, 
or  did  they  give  them  avv^ay,  or  sell  them  ? 

Kilbride, — ^Not  to  my  knowledge,  I  do  not  be- 
lieve they  did ;  they  took  them  to  Mr.  Cameron's 
fort,  and  there  left  them. 

Altorney  General— Did  you  see  them  there  af- 
terwards? 

Kilbride, — Yes,  I  did,  but  they  were  mounted 
then. 
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Attorney  General — Then  it  appears  they  might 
be  of  use  though  they  were  not  brought  to  Yoi  ke 
Did  you  see  the  party  after  they  got  off'  with  the 
Cannon,  and  did  you  observe  whether  or  not  they 
were  joined  by  another  party. 

Kilbyide.—X^?,,  1  saw  them  when  near  the  fort, 
and  they  were  joined  by  another  ])arty.  There 
was  Mr.  Cameron  there,  and  about  fifteen  armed 
persons,  who  all  came  out,  upon  a  signal  being  giv- 
en that  they  were  safe  out  with  the  cannon  ;  the 
signal  was  tiring  a  small  arras,  and  then  Cameron's 
party  *ame  out  from  just  by,  and  joined  the  peo- 
ple with  the  cannon  5  when  they  got  out  they  set 
olf  at  a  very  smart  rate.  I  was  by,  and  I  heard 
Mr.  Cameron  say,  well  done  mv  hearty  fellows  : 
**  well  done  my  hearty  fellows." 

Attorney  Generals — -Were  the  whole  nine  can- 
non  taken  out  of  the  house  or  was  any  part,  and 
what,  out  side. 

Kilbride, — There  were  ^ight  pieces  of  cannon 
in  the  house,  and  one  outside.  They  were  after- 
wards brought  to  with  hi  a  quarter  of  a  mile  of  our 
fort  for  the  purpose  of  making  war  upon  us  by  the 
North  West  people  from  Fort  Gibraltar. 

Attorney  Gme?^a/.— Was  you  threatened  by  any 
of  the  party  who  came  and  took  away  the  cannon, 
and  v/ere  the  prisoners  by  ? 

Kilbride, — I  was.  1  wanted  to  find  Mr^ 
Bourke,  and  I  was  threatened  not  to  stir ;  the 
prisoners  and  Campbell  were  all  there  at  the  time, 
arid  they  went  away  with  their  friends  wdth  the 
cannon,  and  then  I  was  let  go. 

Attorney  General, — Who  lived  in  the  house  at 
the  time  the  cannon  were  taken  out  of  it,  or  who 
were  in  it  ? 

Kilbride, — ^There  ^vas  Kerrigan  who  was  lying 
sick,  and  one  Marv  McLean.    I  saw  two  of  the 
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brass  pieces  afterwards  mounted  at  the  North  West 
Company's  fort. 

Attorney  General — Are  you  confident  that  you 
saw  the  prisoners  with  the  party,  and  that  they 
went  into  the  house^  and  helped  to  take  them  out, 
and  take  them  away  ? 

Kilbride. — I  am  sure  I  saw  them  do  all  that^ 
Sir. 

Cross-ea^ammation  eonducted  hy  Mr:  Sherwood. 

Mr.  Sherwood, — Did  you  come  out  as  a  settler 
to  this  colony  ? 

Kilbride, — I  came  out  as  a  servant  to  the  Hud- 
son's Bay  Company,  and  not  as  a  settler. 

Mr.  Sherwood. — Was  it  out  of  the  dwelling-^ 
house  that  these  cannon  were  taken,  or  were  they 
taken  from  the  pig-stye,  or  from  the  store  ? 

Kilbride. — It  was  all  the  same,  they  were  all 
one  house,  only  in  diiJerent  parts.- 

Mr.  Sherwood. — You  have  spoken  of  pistols, 
pray  where  did  you  see  any  pistols,  who  had 
them  ? 

Kilbride. — It  was  Campbell  that  had  pistols^ 
I  saw  them,  they  were  pocket-pistols,  he  had  them 
in  his  two  fist&. 

.  Mr.  Sherwood. — You  have  spoken  of  a  partner 
of  the  North  West  Company,  do  you  know  that 
Mr.  Duncan  Cameron  is  a  partner  ?  and  how  da 
you  know  it  ? 

Kilbride. — I  do  not  know  that  he  was,  he  ap- 
peared like  a  gentleman,  and  seemed  to  have  com- 
mand as  a  partner. 

Mr,  Sherwood. — Pray,  were  there  any  woods 
thereabouts  ? 

Kilbride. — No,  there  were  not. 

Mr.  Sherwood. — Whereabouts  did  Mr.  Duncan 
Cameron's  party  meet  them  with  his  party  ? 


35 


Kilbride. — He  met  them  at  about  twenty  yards 
from  the -governor's  house,  and  cried,  **  well  done 
"  my  hearty  fellows,  well  done." 

Mr.  Sherwood. — He  said  well  done  my  brave 
fellows^  did  he  ? 

Kilbride. — Sure  and  he  did,  Sir  ;  I  heard  him, 
and  then  he  went  along  with  them  to  the  North 
West  fort, 

Mr.  Sherwood.— There  were  some  of  your  own 
countrymen  among  them  1  suppose,  who  I  be- 
lieve frequently  carry  sticks,  don't  they  ? 

Kilbride. — There  was  not  an  Irishman  among 
them,  as  I  believe ;  some  Irishmen  walk  wdth 
sticks,  and  some  do  not. 

JOHN  SMITH  sworn  in  Gaelic^  examined  hy 
the  Solicitor  General  through  Mr.  McDonell 
as  Interpreter. 

Smith. — I  was  in  the  Red  River  country  in 
April,  1815.  I  know  that  in  a  house  belonging 
to  Lord  Selkirk,  there  were  a  number  of  pieces  of 
cannon  but  as  I  did  not  count  them,  I  can  not 
say  how  many. 

Solicitor  General. — Did  you  ever  see  any  of 
them  afterwards  ? 

Smith. — Yes,  I  did.  I  saw  one  or  tw^o  after- 
wards in  possession  of  the  North  West  Company, 
at  a  battery  which  they  had  put  up  on  the  Frog 
plains.  I  do  not  know  when  exactly,  but  it  w^as 
after  they  had  been  taken  away  from  the  settle- 
ment. I  believe  they  were  brought  there  against 
the  Hudson's  Bay  people  that  was  what  I  un- 
derstood. 

Solicitor  General— How  came  you  to  under- 
stand that  ? 

Smith. — I  was  brouglit  there  as  a  prisoner,  and 
then  I  heard  so.  I  w^as  kept  in  a  room  with  a 
musket  on  each  side  of  my  door. 
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Solicitor  General—Do  you  know  Hugh  Ben- 
perman,  and  the  other  prisoner,  John  Cooper. 

Smith,— Ye^y  I  know  them  both  very  well. 

Solicitor  General- — W as  you  one  of  the  settlers 
of  the  Colony. 

Sinil/i.T-^Yes,  I  was. 

M r.  Sherwood  said  he  had  no  questions  to  put  to 

Smith, 

HECTOR  McLEOD,  was  put  in  the  box. 
Upon  thj  book  being  offered  him,  he  re/used 
to  be  S'xorn  imtil  he  was  paid  for  his  attend- 
ance,  alleging  that  he  had  been  once  to  Mont- 
real upon  this  business,  and  had  never  receiv- 
ed any  thing.  The  Attorney  Genercd  and 
Court  crphimd  to  him  that  it  was  Ids  duty  to 
give  his  evidence  and  he  was  sworn^  Examin- 
ed by  the  Attorney  General. 

McLeod.—r-l  was  at  the  settlement  in  the  spring 
of  the  year  1815.  I  came  out  as  a  settler.  I 
know  there  were  some  cannon  in  a  store,  and 
some  out  of  doors.  I  know  that  they  were  taken 
away,  l)at  I  can  not  say  the  day.  There  were 
eighty  or  seven  or  eight,  in  the  house,  and  one 
outside,  but  I  can  not  say  to  whom  they  belong- 
ed, lliey  were  taken  by  a  party  of  settlers.  1 
know  both  of  the  prisoners  very  well ,  they  were 
with  the  party  who  came,  but  J  did  not  see  them 
assist.  I  only  know  that  they  came  with  the  par- 
ty who  took  them.  They  were  carried  to  one  of 
the  North  West  forts. 

Attorney  General— To  v^^hich  of  them?  Fort 
Gibraltar? 

J\JcLeod.—'l  can  not  say,  there  are  so  many  forts, 
but  It  was  a  fort  at  a  short  distance  from,  and  a 
little  way  above,  ours.  Ihey  were  left  there,  but 
1  can  not  say  they  were  left  there  by  the  prison- 
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ers,  nor  can  I  say  that  I  saw  them  take  the  can- 
pon  away.  I  saw  them  with  the  party  who  came 
and  carried  them  away,  but  they  were  so  many  I 
can  not  say  who  were  there. 

Q^oss  emmination  conducted  hij  Mr.  SJierwood, 

Mr,  Sherwood, — Was  you  one  of  the  unfortu- 
nate people  called  settlers  upon  the  Eari  of  Sel- 
kirk's Colony  ? 

McLeod.—l  was  one  of  the  persons  who  came 
put  to  settle  at  the  Red  River,  having  engaged 
with  his  Lordship's  agent. 

Mr,  Skerwoad,—W  ^re  you  all  very  well  pleased 
with  your  situation  upon  your  arrival  ? 

McLeod, — No,  we  were  all  very  much  dissatis- 
fied  finding  that  no  thing  was  as  had  been  promis- 
ed to  us. 

Mr,  Sherwood, — Where  did  you  pass  the  first 
winter  after  your  landing  from  the  vessel  in  which 
you  sailed  for  this  land  of  milk  and  honey  ? 

McLeod,— We  were  obliged  to  remain  in  Hud- 
son's jBay  at  one  of  the  forts  there  for  a  long  time. 

Mr,  Sherwood,— Had  you  then  to  march  a  long 
way  before  you  reached  the  land  of  promise 
through  a  wilderness  ? 

McLeod, — We  had  to  go  above  eight  hundred 
miles  through  woods  and  a  wilderness. 

Mr,  Sherwood,— When  you  did  arrive,  did  you 
find  it  what  you  expected,  so  that  you  wished  to 
remain  ? 

McLeod, — No,  by  no  means,  nothing  like  what 
\ve  were  told  it  would  be^  not  at  all  what  we  were 
led  to  expect. 

Mr,  Sherzvood, — Did  you  wish  to  go  away  ? 

McLeod, — Yes.  1  should  have  been  glad  to 
have  come  away  if  I  could.  I  could  not  come 
away  for  I  was  detained. 


Mr,  Sherwood, — Were  there  many  of  your  way 
of  thinking  that  it  wouljd  be  better  t    get  away  if 
Toii  could  ? 

MeLeod, — Yes,  we  were  all,  or  very  nearly  so, 
wishing  to  get  away,  for  we  were  not  well  used. 

Mr,  Skeruood,—-T>o  you  know  why  the  num^ 
ber  of  cannon  of  which  you  have  spoken  were 
taken  away,  whether  it  was  merely  to  prevent 
their  hindering  you  from  leaving  your  bondage  or 
not? 

McLeod. — -The  cannon  were  taken  away  to  pre- 
vent their  being  used  so  as  to  hurt  the  settlers  who 
were  about  leaving.  It  was  that  they  might  not 
be  used  to  prevent  them  leaving*  ' 

Mr.  SJierwQod, — Was  there  any  reason  to  ap-. 
prehend  that  they  were  intended  to  be  used  in 
lhat  manner? 

McLeod, — -The  general  report  was  that  if  the 
settlers  attempted  to  go  away  they  would  be  fiied 
upoT)  with  these  cannon. 

Mr,  Sherwood, — Could  the  settlers  have  brought 
them  away  to  this  province  if  they  had  wished  to 
da  vso  ? 

McLeod,— they  could  not,  for  they  had 
only  canoes  to  go  away  in^ 

Mr.  Sherwood,— \\Q\y  did  they  pass  Fort  Doug- 
las at  the  time  they  went  away  ? 

McLeod —They  went  away  in  bark  canoes, 

Mr,  Sherrvood. — Do  you  know  if  they  canie  to 
this  tov/n,  to  the  town  of  York  ? 

Mcljcod. — I  always  understood  they  did. 

Mr,  Sherwood, — You  liave  said  they  had  no  in* 
tention  to  steal  these  cannon.  I  will  ask  you 
could  they  have  made  any  use  of  them  ?  were  they 
of  any  value  to  them  ? 

McLeod, — They  could  not  be  of  any  use  to 
t^em,  for  it  v.^as  not  possible  for  them  to  take  them 
away. 
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Mr,  ShenvoocL — Could  they  have  gone  away 
without  passing  witlun  the  range  of  these  cannon 
had  they  I'^niained  at  the  settlement,  and  they 
had  been  disposed  to  carry  into  e0ect  the  threat 
which  was  made  ? 

McLcod. — They  could  not  leave  that  country 
without  *  passing  tlie  fort  belonging  to  the  set- 
tlement. 

Mr.  Sherwood, — I  have  done  with  McLeod. 
JRe-ed'amijiation  conducted  by  the  Attorney  GeneraL 

Attorney  GeneraL — Although  these  cannon  might 
be  of  no  use  to  the  persons  who  took  them  awaj 
from  the  settlement,  yet  they  might  be  an  object 
to  other  people,  and  they  appear  to  have  beeii 
considered  so,  and  to  have  been  used  for  purposes 
that  can  not  be  mistaken.  Do  you,  McLeod, 
know  of  any  of  these  cannon  being  made  any  use 
of  after  they  were  left,  as  you  term  it,  at  the 
North  West  foit. 

McLeod, — No,  I  can  not  say  that  I  do. 

Attorney  General,~T>o  you  know  that  the  set- 
tlement was  destroyed  some  time  after  these  can- 
non were  taken  away,  and  the  people  compelled 
to  abandon  it. 

McLeod, — I  know  that  the  houses  were  burnt 
dpwn  before  I  came  away. 

Mr.  Sheriicood.—l  hiid  hoped  that  upon  this 
trial  the  differences  belwcen  the  two  compar*ie.% 
or  the  North  West  Company  and  the  Earl  of  Sel- 
kirk, would  have  been  passed  by.  We,  my  Lords, 
have  abstained  from  every  thing  calculated  in  the 
slightest  degree  to  introduce  them  to  notice.  If 
the  learned  Attorney  General  proposes  to  defenJ 
the  conduct  of  the  Earl  of  Selkirk^  or  his  treat- 
ment of  these  unfortunate  settlers,  we  should  be 
glad  to  know  how  it  is  to  alter  the  present  case, 
how  it  is  to  assist  in  sustaining  the  .^ifigular  clianje 


40 


against  these  men  of  stealing  nine  pieces  of  ord= 
nance  ?  _ 

Attorney  General— 1  do  liot  stand  here  either 
to  defend  Lord  Selkirk  or  his  conduct  to  the  per- 
sons who  were  by  his  authority  engaged  as  sfet- 
tlers.  My  object  is  mciely  to  shew  that  the  col- 
onists were  forced  to  go  away,  and  that  ^lese  ve- 
ry cannon,  which  it  is  atiempted  to  be  shewn 
were  taken  away  to  prevent  their  being  used  to 
hinder  those  settlers  from  going  away  who  wish- 
ed to  depart,  were  after i^ards  used  to  compel 
those  to  depart  who  wished  to  remain. 

Chief  Justice,— Tae  fact  of  taking  is  evidentj 
you  have  only  to  establish  the  animus  jurandio 
Can  this  do  it  ? 

Mr,  bher'woodi — That  is  the  single  point,  my 
Lord  ;  was  it  a  felonious  taking,  a  robbery,  or 
was  it  a  trespass  ? 

Attorney  General— 1  shall  put  in  the  Great  Seal 
Instrument,  and  on  the  part  of  the  prosecutor  the 
case  will  be  closed.  The  Great  Seal  Instrument, 
(Appendix  O,)  was  put  in  and  read. 


DEFENCE. 

Mr.  Sherximd, — I  wish,  my  Lord,  before  I 
trouble  the  Court  with  any  witnesses  upon  tlie 
part  of  the  prisoners,  to  state  to  the  Court  that 
they  have  a  clear  defence  on  this  abstract  point  of 
law  ;  that  at  the  utmost  it  is  a  mere  trespass  which 
the  crown  has  made  out,  and  not  a  larceny,  much 
less  a  robbery.  If,  my  Lords,  there  is  no  felon- 
ious intention  in  carrying  away  property,  if  there 
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is  no  animus  furandiy  then  tliere  is  no  robbery^ 
but  onlj  a  trespass,  and  such,  I  submit  to  your 
Lordships,  is  the  utmost  length  that  the  Crown 
have  attempted  to  carry,  or  succeeded  in  making 
out,  their  case,  supposing  we  bring  forward  no 
opposing  or  justifying  evidence.  So  far  from  any 
thing  like  robbery  having,  upon  the  Crown's  own 
shewing,  been  committed  by  these  persons,  it  is 
manifest  they  merely  helped  (and  the  proof  even 
of  that  is  very  vague  indeed)  to  remove  these  can- 
non, so  that  a  threat  which  had  been  made,  very 
tnuch  in  ttie  spirit  which  governed  the  settlement, 
that  they  would  be  used  to  prevent  their  leaving 
this  flourishing  colony,  or  in  other  words,  if  they 
attempted  to  avail  themselves  of  the  humanity  that 
Would  assist  them  in  escaping  from  the  bondage 
into  which  they  had  been  seduced  by  artful  misre- 
presentation. I  say  that  Mr.  Attorney  General 
has  shewn  no  felonious  intention,  and  that  in  the 
absence  of  that,  I  contend  the  Crown  has  not  sup- 
ported its  charge  of  robbery,  for  if  they  supposed 
they  were  to  be  used  upon  them,  and  under  that 
impression  though  wrong* 

Attorney  General-—!  apprehend,  my  Lords,  that 
whether  w^e  have  proved  our  case  or  not  is  a  ques- 
tion for  your  Lordships  and  the  jury,  and  not  for 
the  learned  gentleman,  any  more  than  for  us  to 
say.  If  the  learned  gentleman  considers  that  we 
have  not,  in  a  legal  point  of  view,  established  it, 
he  will  leave  the  case  in  your  Lordship's  hands, 
and  you  will  direct  the  jury  to  acquit  the  prison- 
ers, if  you  coincide  with  him  in  opinion,  but  he 
surely  will  not  be  allowed  to  argue  upon  a  (:oes- 
tion  of  fact  which,  under  your  Lordship's  dLrec- 
tion,  it  is  for  the  jury  to  decide. 
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MILES  McDONELL,  Esquire,  sworn,  examined 
by  Mr.  Sherwood. 

Mr.  Sherwood.^Is  it  within  your  knowledge 
that  the  Earl  of  Selkirk  got  back  the  greater  part 
of  the  cannon  again,  or  those  who  acted  for  him  5 
perhaps  he  got  the  whole  ? 

Mr.  MacdonelL — I  do  know  that  he  got  the 
greater  part,  but  I  believe  not  the  whole. 

Attorney  General — There  can  be  no  occasion  to 
take  that  answer  down  for  it  is  of  no  consequence. 

Mr.  Sherwood. — I  differ  with  Mr.  Attorney 
General,  and  as  it  is  the  answer  of  the  witness  to 
a  legal  question,  I  beg  that  it  may  be  taken 
down. 

Attorney  General. — I  beg,  my  Lords,  to  sub- 
mit that  the  cannon  coming  again  into  the  posses- 
sion of  the  ownei'  does  not  at  all  vary  the  case. 

Chief  Justice.— There  is  no  knowing  what  use 
they  intend  to  make  of  it,  but  I  can  not  see  its 
bearing  myself  j  the  taking  it  down  can  do  no 
harm. 

Mr.  Sherwood. — The  use,  my  Lord,  that  I 
propose  to  make  of  it  is  this,  that  I  think  it  pret- 
ty evident  that  it  is  rather  a  late  thought  that  the 
taking  away  of  these  cannon  could  be  worked  up 
into  a  robbery.  If  my  Lord  Selkirk  or  his  agents 
had  thought  that  it  was  a  robbery,  then  he  ought 
not  to  have  taken  them  again  into  his  possession 
till  they  had  been,  in  due  process  of  law,  proved 
to  be  his.  I  will  not  however  detain  your  Lord» 
ships,  but  immediately  call  my  next  witness. 

JAMES  McCOY,  on  the  hook  being  offered  ia 
himy  objected  to  fake  the  oath,  unless  he  was  paid 
Jor  his  attendance^  one  or  two  observations  were 
made,  when  the  Court  directed  the  witness  to  be 
sworn,  i7iforming  him  that  he  was  hQund^  under 
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the  circmistanceSj  to  give  his  testimony  ;  he  Was 
the/2  sxvorii — examined  hy  Mr.  Shevwood, 

Mr,  Sherwood, — Was  you  one  of  those  iinfortu- 
Date  people  who  were  induced  to  become  settlers 
at  the  Red  River  colony  by  the  Earl  of  Selkirk 
or  bis  agents  in  1815  ? 

McCoy, — I  was  one  of  Lord  Selkirk's  settlers, 
and  cdmQ  out  in  the  year  1813  to  Hudson's  Bay. 

Mr.  Sherwood. — Did  you  reach  the  Colony  that 
year  ? 

McCbj/.-*-No,  we  wintered  in  Hudson's  Bay. 

Mr,  Sherwood. — And  in  spring  you  journeyed 
hundreds  of  miles  through  the  wilderness  to  reach 
it,  did  not  you  ? 

McCoy, — Yes,  we  did,  we  come  up  a  long  way. 

Mr.  Sherwood.— You  had  some  difficulties  in 
going  along,  no  doubt,  but  when  you  got  to  the 
vsettlement  in  the  land  of  promise,  you,  J  suppose, 
were  so  pleased  you  forgot  it  all,  were  you  well 
satisfied  with  your  situation  ? 

McCoy, -^We  were  better  pleased  at  first  than 
we  were  afterwards,  for  we  got  dissatisfied,  and 
wished  to  go  away. 

Mr.  Sherwood, — What  made  you  dissatisfied  in 
such  a  line  country,  such  an  excellent  climate? 

McCoy, — We  could  not  live  on  the  living  we 
were  allowed,  and  we  found  every  thing  very  dif- 
ferent to  what  we  had  been  told  should  be  our 
condition. 

Mr.  Sherwood. — -Did  you  wish  to  go  away,  or 
were  you  forced  away  by  the  North  West  Com- 
pany ? 

McCoy. -^W e  were  not  forced  away,  we  w^nt 
away  of  ourselves,  and  were  very  glad  to  be  able 
to  get  away. 
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Mr.  Skeruood.—Were  you  present  at  the  tak^ 
ing  away  of  any  cannon  from  the  store  at  the 
settlement  ? 

McCoj/.— No^  I  was  not,  but  I  heard  pf  it,  and 
jknow  they  were  taken,  for  it  was  before  I  came 
down. 

Mr,  Sherwood.' — Do  you  know  where  these 
l^annon  were  when  you  came  down  from  that 
country  ? 

ilfcCoj/.— They  were  at  Fort  Douglas  at  that 
time. 

Mr,  Sherwood.' — Though  not  at  the  taking  of 
them,  lyou  may  perhaps  know  why  they  were 
taken  awav  ? 

McCo7/,—They  were  taken  away  because  Ar- 
chibald McDonald,  who  was  in  command  in  the 
absence  of  Mr.  Miles  Macdonell,  said  that  if  the 
settlers  attempted  to  go  away  they  should  be  used 
to  prevent  their  passing  down  the  river. 

Mr,  Sherwood, — Did  any  of  you  expect  any  be- 
nefit from  taking  away  these  cannon  beyond  that 
of  being  able  to  make  your  escape  to  a  country 
where  you  could  get  a  decent  livelihood  ?  Did 
you  expect  any  reward  for  taking  them  away  ? 

McCoy, -—1  do  not  believe  that  any  body  ex- 
pected a  six  pence  of  benefit  from  it.  1  am  sure 
for  my  part  that  1  never  did. 

Cross  ea:amination  conducted  by  the  Attorney 
General. 

Atiorney  GeneraL—How  can  you  speak  of  what 
they  did,  or  what  were  their  expectations,  if  you 
were  not  there  ? 

McCoy,— All  I  cap  say  is,  I  never  heard  of 
any  thing  being  received  by  any  body,  or  of  any 
thing  being  expected,  and  that  I  never  had,  nor 
ever  expected,  any  thing. 
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WILLIAM  BENNERMAN  sworn,  examined  hij 
Mr.  Sherwood. 

Mr,  Sherwood, — Was  you  one  of  Lord  Selkirk's 
settlers  who  came  out  by  way  of  the  Hudson  Bay  ? 

Bennerman, — Yes,  I  was.  I  came  to  lied 
B>iver  country  by  Hudson  Bay. 

Mr,  Sherivoqd, — Do  you  know  of  any  cannon 
being  taken  away  from  the  settlement,  and  for 
what  reason  they  were  taken  ? 

Bennerman, — I  know  that  there  were  some,  and 
the  reason  they  were  taken  was  because  Archibald 
McDonald  had  said  that  if  the  settlers  attempted 
to  go  away  they  should  be  used  aganist  us. 

Mr,  Sherwood, — Who  was  in  command  at  that 
time  at  the  settlement,  at  the  time  Mr.  Archibald 
McDonald  said  that  ? 

Bennerman, — He  was  himself,  in  the  absence 
of  Mr.  Miles  Macdonell,  who  had  gone  to  some 
other  part. 

Mr,  Sherwood, — Was  there  any  way  for  you  to 
get  away  if  you  left  the  cannon  there  ? 

Bennerman. — -No  there  was  not  if  they  chose  to 
hinder  us. 

Mr,  Sheruood,- — Is  the  river  narrow  or  wide  ? 

Bennerxnan, — Very  narrow,  completely  within 
reach  pf  cannon. 

Mr,  Sherwood, — Do  you  know  of  their  being 
sold  ? 

Bennerman,— J  to  my  knowledge  they  never 
were.  I  never  had  any  thing  on  account  of  them, 
nor  do  I  thmk  the  others  had. 

Mr.  Sherwood, — Could  they  have  been  brought 
to  Canada  with  you  in  your  canoes  ? 

Be7inerman,-^No,  we  could  not  bring  them  to 
Canada,  it  is  more  than  a  thousand  miles,  and 
portages  and  rapids  in  the  way,  and  we  had  only 
bark  canoes  to  come  away  in. 
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Cross  examination  conducted  by  the  Attorney 
General, 

Attorney  GefieraL^-^ Are  you  a  brptlier  of  Hugh 
Bennerman  ? 

Bennerma7i,^Noy  I  am  not,  nor  any  relative 
to  the  prisoner  Bennerman.    I  have  known  him. 

Attorney  General — Were  there  any  cannon 
mounted  at  the  time  they  were  taken  away  ? 

Bennerman.— TheifQ  were  not  any  mounted  in 
the  house,  there  was  one  on  a  block  outside,  and 
there  were  some  carriages. 

Attorney  Ge?ieral,—^Were  the  prisoners  in  com-p 
pany  with  the  party  who  took  the  cannon  ^way 
both  of  them  ? 

Bennerman. — The  prisoners  were  both  in  the 
company  at  the  time  of  taking  the  cannon. 

Attorney  General — Where  were  they  taken  to? 

Bennerman.~They  were  taken  to  Fort  Gibral- 
ter.  I  was  not  there  at  the  tinie  they  were  taker) 
there,  but  I  heard  so,  and  I  saw  them  afterwards 
in  that  fort  ? 

HYMEN  SUTHERLAND  sworn,  emmined  by 
Mr.  Sherwood. 

Mr.  Sherwood.~W3LS  you  one  of  Lord  Selkirk's 
settif^rs  at  the  Red  River  ? 

Sutherland. —Yes,  1  was.  I  got  there  I  think 
in  1814. 

Mr.  Sherwood. — Was  it  before,  or  after,  the 
taking  of  the  pemican  by  your  people  from  the 
North  West  Company  ? 

Sutherland. — It  was  two  or  three  days  after,  as 
I  was  told. 

Mr.  Sherwood. — Was  you  satisfied  with  your 
condition  ? 

Sutherland. — No,  1  was  very  dissatisfied,  for  I 
•found  nothmg  like  what  I  was  told  it  was  to  be. 
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Mr*  Shemood, — Were  jou  permitted  to  tell 
your  dissatisfaction  to  your  comrades  ? 

Sutherland.— I  was  dissatisfied^  but  they 
would  not  allow  me  to  say  that  I  was. 

Mr,  Sherwood. — Who  would  not  allow  you  ? 

Sutherland, — The  officers  of  the  settlement 
would  not  allow  it. 

Mr,  Sherwood, — -Did  you  express  a  wish  to 
come  away  to  the  officers  of  the  settlement  ? 

Sutherland,— Ye^,  we  did,  but  they  would  not 
allow  us  to  go  away. 

Mr,  Sherxvoodl — Were  persons  put  under  arms 
to  prevent  you  going  ? 

Attorney  General, — The  learned  Gentleman  is, 
I  think,  my  Lord,  a  little  irregular  in  his  ques- 
tions, he  might  ask  the  general  question,  were 
they  dissatisfied,  and  did  they  wish  to  get  away, 
but  not  questions  of  the  kind  he  is  putting  just 
now. 

Mr,  Sherwood. — I  will  just  ask  him.  Did  they 
wish  to  come  to  York  and  were  they  permitted  ? 

Sutherland. — We  did  wish  to  get  to  Canada, 
I  do  not  know  for  York  in  particular,  but  they 
would  not  let  us  come. 

Mr,  Sherwood, — How  did  you  get  away  at  last  ? 

Sutherland, — We  asked  Mr.  Cameron  for  a  pas- 
sage in  the  North  West  Company's  canoes,  and 
he  gave  it  to  us. 

Mr,  SJierwood,. — Could  you  go  any  way  but 
by  water  ? 

Sutherland, — There  was  no  other  way  that  w« 
could  go. 

Mr,  Sherwood, — Had  you,  or  any  of  you,  any 
idea  of  taking  these  cannon  to  Canada,  or  of  sel- 
ling them,  or  for  what  were  they  taken  ? 

Sutherland. — Certainly  not.  They  were  taken 
away  because  the  report  wm  that  they  were  to  be 
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used  against  us,  if  we  attempted  to  leave  the  set- 
tlement, and  we  were  afraid  they  would  be. 

Cross  examination  conducted  hy  the  Attorney 
General. 

Attorney  General — Do  you  know  Mi.  Duncan 
Cameron,  and  did  you  never  hear  him  tell  these 
people,  or  any  body,  to  take  these  cannon  ? 

Sutherland,—!  never  did  hear  him  tell  any  body 
to  do  so. 

Attorney  General — Do  you  know.  Sir,  where 
they  were  taken  from,  or  whether  the  place  was  a 
dwelling  house,  or  a  place  to  keep  pigs  ?  . 

Sutherland,^!  do  not  know  where  they  were 
taken  from,  whether  it  was  from  a  hog  stye  or  not, 
I  saw  them  on  the  sleigh,  but  did  not  go  with  the 
guns.  I  saw  them  aftervvards  at  Fort  Gibraltar^ 
tiiat  is  f^U  I  know  about  the  taking  of  them. 

Attorney  GeneraL — t¥ere  the  two  prisoners  in 
the  company  that  took  them  to  your  knowledge  ? 

Sutherland.— Thej  were  in  the  company, 

Aitoriiey  GeneraL-^Are  you  acquainted  with 
the  prisoners,  and  how  long  have  you  known  themjj 
and  particularly  Beiinerman  ? 

Sutherland,— Yes,  I  know  them  both,  but  not 
much  of  Cooper ;  the  other  I  have  known  from 
infancy* 

Attorney  General — Do  you  consider  him  a  good 
honest  man  > 

Sutherland,'— Ye'Fi,  I  do«  I  know  nothing 
against  him. 

Mr,  Sherwood,— My  Lords,  we  have  a  great 
number  of  other  witnesses,  but  we  think  we  may 
venture,  will  tout  danger,  to  slop  here^  and  let 
the  case  go  to  the  jury  ;  this  therefore  is  the  pri« 
soners'  defence. 
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CHARGE. 

Mr.  Justice  JSom/^o;z.— Gentlemen  of  the  3 my. 
You  have  been  during  a  few  hours  employed  in 
trying  the  two  prisoners  at  the  bar  upon  the 
charge  of  stealing  a  number  of  field-pieces,  or  can- 
non, the  property  of  the  Rt.  Hon.  the  Earl  of  Sel- 
kirk, from  out  of  his  dwelling-house.  In  consid- 
ering the  case  there  are  only  two  points  which  re- 
quire your  attention,  first,  whether  these  two  men, 
John  Cooper  and  Hugh  Bennerman,  are  guilty  of 
stealing  or  taking  away  the  property  of  the  Earl 
of  Selkirk,  and  secondly,  and  a  very  nice  point  it 
is,  whether  they  were  tal^en  with  a  felonious  inten- 
tion ;  for,  according  to  the  most  learned  men  in. 
our  profession,  it  must  be  proved  satisfactorily  that 
at  the  time  of  taking  there  existed  what  is  called 
a  felonious  intent  in  English,  and  in  latin  the  ani- 
mus Jurandiy  because,  although  property  may  be 
taken  away,  unless  the  animus  furandi  is  clearly 
established,  it  is  not  a  felony,  but  a  trespass  that  is 
committed.  The  learned  judge  who  was  referred 
to  in  the  course  of  the  trial,  exemplifies  this  posi- 
tion in  a  variety  of  instances.  I  will  state  one 
that  is  famiHar  to  you.  If  a  man  goes  to  a  field, 
and  takes  out  of  it  a  horse  as  his  own,  though  his 
right  to  it  may  be  questioned,  yet  it  is  not  a  felo- 
nious taking,  because  he  considered  he  had  a  title 
to  it,  and  if  he  has  committed  an  oflTence  it  is  a 
trespass  only,  although  it  should  actually  be  pro- 
ved that  the  horse  in  reality  belonged  to  his  neigh- 
bour, or  to  some  other  person.  The  reason  it 
would  not  be  a  felony,  is,  because  there  v/as  no  fe- 
lonious intention.    Apply  this  principle,  which  is 
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law,  to  the  case  before  you.  These  cannon  were 
taken  in  broad  and  open  day,  by  a  large  party  of 
persons,  and  not  by  these  two  people  alone.  This 
is  perfectly  evident  from  the  whole  of  the  testimo- 
ny, and  I  think  it  as  clear  that  there  was  not,  from 
the  beginning,  any  intention  on  the  part  of  any 
body  to  steal  these  cannon,  and  appropriate  them 
to  their  own  use.  It  is  evident  a  large  body  of 
persons  at  the  Red  River  country  had  been  agree* 
ing  to  run  away  to  Canada,  that  they  wanted  to 
get  rid  of  the  settlement,  but  were  apprehensive 
they  would  be  fired  upon  from  these  cannon,  and 
therefore  took  them  away,  so  that  they  might  not 
be  hindered  in  going  down  the  river.  If  you  be- 
lieve the  last  six  men  who  have  been  examined, 
there  never  was  the  least  intention  to  steal,  but 
only  to  prevent  the  cannon  from  being  used  to  pre- 
vent them  going  away,  or  making  their  escape  to  the 
provinces  of  Canada.  It  is,  gentlemen,  another 
of  the  trials  resulting  from  the  misunderstanding, 
and  a  very  unhappy  misunderstanding  it  is,  of 
these  two  rival  companies.  These  people  wanted 
to  get  away  from  that  country,  according  to  the 
evidence,  because  they  were  unhappy  and  misera^ 
ble,  and  exposed  to  danger  from  the  quarrel  in 
which  the  Hudson's  Bay  and  North  West  Compa- 
nies were  engaged.  They  were  exposed  to  dan- 
ger from  the  Indians  and  half-breeds,  as  it  appears 
niere  had  for  some  time  been  reason  to  apprehend 
they  might  come  and  destroy  them.  From  what- 
ever cause  it  might  be  is  no  matter,  whether  it 
arose  from  the  quarrel  between  the  two  great  Com* 
panics,  or  from  other  causes,  is  of  no  consequence ; 
these  men,  it  appears,  were  unhappy  and  misera- 
ble, and  were  desirous  to  escape  from  their  unhap- 
py situation.  They  had  been  led  to  believe,  hov*^ 
ihey  came  to  believe  so  is  of  no  consequence,  that 
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these  cannon  might  be  used  to  prevent  their  get- 
ting away,  and  ^hey  determined  to  remove  them 
out  of  the  way.  '  That  they  had  no  intention  of 
purloining  them  is  clear  from  their  conduct ;  they 
carried  tliem  to  a  distance  from  the  place  whence 
they  were  taken,  and  there  left  them.  They  had 
no  intention  of  selling  them,  or  of  appropriating 
them  in  any  way  to  their  own  use,  but  merely  to 
hinder  them  from  being  used  to  molest  them  in 
their  intended  escape.  It  is  clear  that  they  could 
not  have,  and  indeed  there  is  not  a  scintilla  of 
evidence  that  proves  a  felonious  intent,  or  that  a 
robbery  was  committed,  or  intended  to  be  com- 
mitted. So  far  from  a  robbery  having  been  com- 
mitted, though  the  cannon  were  removed  and  were 
carried  away,  it  is  only  a  high  misdemeanor,  a 
high  trespass,  that  they  have  been  guilty  of.  I 
will  explain  to  you  a  little  of  the  law  upon  the 
subject.  There  can  be  no  felony  committed  with- 
out at  the  same  time  a  trespass  being  effected,  but 
there  may,  gentlemen,  be  a,  trespass  committed 
without  at  the  same  time  committing  a  felony. 
This  is  very  satisfactorily  explained  in  the  law 
quoted  from  Lord  Hale  by  the  learned  gentleman 
who  conducted  the  defence.  Looking  then  at  the 
whole  case,  according  as  I  have  it  upon  my  notes, 
it  is  so  very  plain  that  there  is  growing  out  of  it 
no  sort  of  difficulty  whatever.  The  reading;  of 
my  notes,  which  1  have  taken  during  the  trial, 
would  be  a  waste  of  your  time,  as  I  am  sure  it 
must  be  better  impressed  upon  your  ipinds  from 
the  attention  you  gave  to  the  examination  of  the 
various  witnesses  who  testified  to  the  different 
parts  of  the  case.  It  is,  therefore,  only  necessary 
that  I  repeat  to  you  that  there  appears,  from  the 
whole,  to  be  nothing  for  you  to  consider  but  the 
point  of  law  I  have  stated  to  you  j  because,  if 


there  is  not  a  scintilla  of  proof  of  a  felonious  in^ 
tent,  though  they  did  take  away  the  cannon,  as  I 
have  told  you  before,  it  will  amount  only  to  a  tres* 
pass.  The  whole  case  is  a  strange  one,  the  part 
that  the  prisoners  took  has  been  very  loosely  pro- 
ved, amounting  to  nothing  more  than  that  they 
were  there,  if  however  it  has  been  proved,  to  the 
satisfaction  of  your  minds,  that  they  moved  one 
foot  towards  helping  to  take  away  these  cannon, 
it  will  be  for  you  then  to  determine  whether  they 
were  so  taken  with  the  intent  to  steal  them  or  not. 
If  you  believe  the  last  evidences  you  had  before 
you,  there  was  no  intention  of  stealing  them,  but, 
on  the  contrary,  it  was  only  by  way  of  precaution 
that  they  might  not  be  used  to  prevent  their  com^ 
ing  away  to  Canada,  You  will,  however,  say 
what  is  their  offence. 

The  jury  then  retired  under  the  care  of  officers^ 
and  in  $ome  time  returned^  and  the  customary  forms 
being  gone  through^  returned  a  verdict  of  NOT 
GUILTY. 

Chief  Justice'-^Have  you,  Mr.  Attorney  Gene- 
ral, any  other  business  to  bring  before  the  Court, 
under  the  great  seal  instruments  from  the  Lower 

Province. 

Attorney  General-^ll^oihmg,  my  Lords.  Be- 
fore I  had  understood  it  to  be  the  decided  and 
unanimous  opinion  of  your  Lordships  that  you 
could  not  take  cognizance  of  any  offences  not  par- 
ticularly specified  in  the  great  seal  instruments  of 
Lower  Canada,  I  had  prepared  bills  of  indictment 
jagainst  several  persons  for  offences  not  specified 
in  the  instruments  which  give  us  jurisdiction,  up- 
on  informations  which  had  been  placed  before  ra^, 
and  under  the  general  words  of  those  instruments, 
which  refer  the  offenders  to  this  Province  for  trial, 
iov  all  offences  by  them  committed  in  the  Indian 
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Territories,  &c.  But  as  your  Lordships  are  clear- 
ly of  opinion  that  you  can  not  try  them,  I  must 
of  course  forbear  further  proceeding  upon  them 
and  enter  a  noli  prosequi. 

Then,  besides  these  bills,  my  Lord,  there  are 
several  others  found,  for  arson  and  raaUciously 
shooting,  against  persons  whom  we  have,  by  the 
express  words  of  the  great  seal  instruments  trans- 
mitted to  us,  full  authority  to  try,  but  who  are 
not  at  present  here  to  be  tried,  nor  compelled  to 
appear  here  by  any  recognizance  which  I  can  en- 
force. Against  these  I  have  already  moved  for 
the  process  of  the  Court,  which  has  been  award- 
ed, and  nothing  further  can  be  done  at  present. 

It  is,  moreover,  my  Lords,  proper,  that  I 
should  remind  your  Lordships  that  the  great  seal 
instruments  against  several  of  the  persons  charged 
with  offences  committed  in  the  Indian  Territories 
directs  them  to  be  tried  here  for  Coiupiracy, 
What  kind  of  conspiracy,  whether  of  a  treasona- 
ble nature,  or  otherwise,  is  not  defined,  and  per- 
haps the  expression  is  so  indefinite  that  your  Lord- 
ships might  doubt  whether  it  sufficiently  specified 
the  offence  to  give  the  Court  here  jurisdiction. 
However,  no  doubt  of  that  kind  should  have  in- 
duced me  to  withhold  the  charge.  I  would  have 
preferred  the  bill,  and  left  that  point  for  the 
Court  to  decide,  but  the  decision  which  your 
Lordships  have  solemnly  expressed  upon  the  ques- 
tion of  jurisdiction  having  clearly  excluded  from 
trial  for  any  charge  of  conspiracy,  those  very  per- 
sons whose  acts  of  hostihty  against  the  settlement 
were  manifest,  and  while  unexplained,  most  un- 
justifiable and  atrocious,  and  led  most  clearly  to 
the  destruction  of  the  colony,  the  object  of  the 
conspiracy  charged  by  the  informations  in  my 
hands,  I  found  that  1  had  not  evidence  sufficient 


to  ground  a  charge  against  those  individuals  whom 
alone  we  are  authorised  to  try  ;  indeed  scarcely  a 
shadow  of  evidence,  except  as  we  might  prove 
them  to  have  been  connected  with  those  over 
whom  we  have  no  jurisdiction,  and  whom  we, 
therefore,  can  not  charge  j  and  this  evidence  even 
went  almost  entirely  to  conduct  for  which  these 
same  persons  had  been  already  put  upon  their 
trial  in  another  shape.  *  I  have,  therefore,  my 
Lord,  nothing  further  to  submit  to  the  grand  jury, 
and  those  bills  they  have  found  are  now  disposed 
of,  at  least  such  of  them  as  we  are  enabled  to  pro- 
ceed upon. 

Mi\  Sherxvood, — Before  the  Court  rises,  I  beg 
leave  to  move  tliat  the  Honorable  William  Mc- 
Gilli\  ray  be  discharged  from  his  recognizance. 
He  has  been  for  upwards  of  twoyea^s  under  secu- 
rity to  appear  and  answer  certain  charges  of  con- 
spiracy and  treason,  and  is  now  here  in  fulfilment 
of  the  obligation  into  v/hich  he  has  entered  in  the 
Lower  Province.  Mr.  Attorney  General  having 
declared  that  he  has  nothing  further  to  offer  to 
the  Court,  I  have  a  right  to  presume  that  those 
who  occasioned  Mr.  McGillivray  to  be  held  to 
bail,  have  as  little  grounds  for  so  doing  as  the 
present  session  has  shewn  they  had  for  imprison- 
ing and  holding  to  bail  the  various  persons  who 
liave  been  acquitted  by  the  respectable  juries  who 
tried  t  hem.  For  a  period  of  upwards  of  two  years, 
Mr.  McGillivray  has  been  anxiously  waiting  to  be 
])ut  upon  his  trial,  and  most  confidently  did  he 
hope  that  when  the  authorities  of  the  sister  prov- 
ince transmitted  him  here,  that  it  was  only  neces- 
is'dry  for  him  to  appear,  to  ensure  his  being  per., 
mitted  publicly  to  disprove  the  imputations  which 

(")  Fee  tk^  observations  on  tliis  part  of  the  Attorney  General's  speech  at 
tiiC  dloit  ul  tlie  trial  of  Alexander  Mackenzie,  s.rA  others. 


have  been  cast  upon  him,  and  repel  the  aspersions 
and  calumnies  with  which  he  has  been  assailed. 
As  that  is  denfed  to  him  by  the  observations  whic"h 
have  fallen  from  Mr.  Attorney  General,  I  move 
that  Mr.  McGillivray  be  discharged  from  his  re- 
cognizance. 

The  Chief  Justice  informed  Mr.  Shcrxvood  that 
the  Court  coidd  not  r^eceive  his  motion,  because  Mr, 
McGillivray  was  not  before  it.  The  Grand  Jury 
had  made  no  presentment  against  that  gentleman. 
The  Attorney  General  had  just  mentioned,  relative 
to  any  charge  of  conspiracy  to  which  he  C Mr,  S.J 
might  allude,  that  he  did  not  find  himself  from  the 
decision  of  the  Court  upon  the  question  of  jurisdic- 
tion, in  a  situation  which  enabled  him  to  prefer  the 
charge  to  the  grand  jury,  and  consequently  it  was 
impossible  that  any  relief  coidd  be  afforded  to  d  gen- 
tleman  who  tim  in  no  way  before  the  Court.  Mr. 
Sherwood  again  complaified  of  the  hardship  infiicted 
upon  Mr.  McGillivray,  alleging  that,  as  he  had 
been  two  years  xvith  charges  hanging  over  him,  so 
he  might  remain  for  ever,  unless  upon  fulfilling  his 
recognizance  by  appearing  in  the  (-ourt  to  which  he 
stands  bounds  the  Court  have  power  to  discharge 
him.  The  Chief  Justice  again  intimated  the  impos- 
sibility of  Mr,  Sherwood's  motion  being  entertained, 
and  having  dismissed  the  grand  jury  with  the  thajils 
of  the  Court  for  the  attention  they  had  gitmi  t»  their 
duties,  their  Lordships  retired. 
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POSTSCRIPT. 

Since  the  proceedings  at  York  in  Upper  Cana- 
da, (the  detailed  report  of  which  occupies  the  pre- 
ceding pages,)  at  a  Court  of  Oyer  and  Terminer 
held  there  on  the  S^d  February  and  following 
days,  a  bill  of  indictment  was  preferred,  and 
found  by  the  grand  jury  against, 

Thomas  Douglas,  Earl  of  Selkirk, 
Miles  Macdonell, 
John  Spencer, 
John  Allen, 

Protais  D'Odet  D'Orsonnens, 

Frederick  Matthey, 

GusTAvus  Adolphus  Fauche, 

Frederick  De  Grafpenried, 

John  McNab, 

Donald  McPherson, 

Archibald  McDonald, 

Jean  Baptist e  Chevalier  De  Lorimier^ 

Alexander  Bridport  Becher, 

Louis  Nolin, 

Jacques  Chatelain, 

Pierre  Chrysologue  Pambrun, 

John  Pritchard, 

John  P.  Bourke, 

Michael  Heden,  and 

Jacob  Vitsche, 

making  in  all  twenty  persons,  for  a  conspiracy 
to  ruin  the  trade  of  the  North  West  Company. 

The  indictment  contained  three  counts,  and  a- 
mongst  the  numerous  overt  acts  therein  set  forth, 
supported  by  documentary  and  oral  evidence,  the 
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following  were  particularly  prominent.  The  en* 
gaging  and  arming  a  number  of  disbanded  soL 
diers,  (foreigners  ;)  the  entry  by  them,  with  force 
and  arms,  nito  Fort  William,  in  August  1816;  re- 
taining possession  of  the  fort  till  May  I8I7  ;  send- 
ing off  as  prisoners  the  partners  of  the  North 
West  Company  found  there ;  getting  rid  of  the 
clerks  by  subpoenas  to  appear  at  York  at  a  period 
when  no  Courts  are  held  there,  without  enquiring 
of  them  whether  they  knew  any  thing  of  the  mat- 
ters to  which  the  subpoenas  related,  and  without 
ever  bringing  them  forward  afterwards  ;  stopping 
of  the  outfits  from  going  into  th^  interior,  and  the 
returns  from  coming  to  Montreal ;  possessing 
themselves  of  all  the  books  and  papers  of  the  con- 
cern ;  sending  away  the  principal  clerk  under  a 
charge  of  felony  without  examination,  and  with- 
out having  ever  followed  up  that  charge  ;  the 
pretended  sale  by  Daniel  Mackenzie  of  the  North 
West  property,  obtained  by  his  Lordship  by  means 
of  continued  duress ;  tampering  with,  and  de- 
bauciiing  the  North  West  Company^s  servants,  and 
commanding  them  in  the  King's  name  ;  writing 
circular  letters  to  the  partners  and  clerks  in  the 
interior  country,  alleging  that  the  North  West 
Company  were  ruined,  and  advising  them  to  a- 
bandon  their  trust,  and  to  carry  the  furs  to  Hud- 
son's  Bay  i  taking  possession  of  Fort  Lake  La 
Pluie,  and  the  property  there,  and  stopping  the 
navigation,  &c.  kc. 

Upon  this  being  returned  a  true  bill,  the  Attor- 
ney General  moved  the  process  of  tlie  Court  a- 
gainst  the  parties  ;  and  Dr,  Allen,  who  was  the 
only  one  of  the  twenty  within  reach  of  process, 
was  arraigned  on  the  27th  February,  and  pleaded 
Not  Guiity.  He  stated  that  the  witnesses  for  his 
defence,  oeing  dispersed  in  various  dii'ections,  he 
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$?.ould  not  say  when  he  should  be  prepared  lo  take 
his  trial ;  whereupon  he  was  bailed  to  appear  at 
the  Court  of  Assize  in  October  next  at  York, 
himself  in  1000/.  and  three  sureties  for  1000/.  to- 
gether. 

William  Smith,  versus  the  Earl  of  Selkirk. 

This  was  a  civil  action  brought  by  Mr.  Wil- 
liam Smith  against  Lord  SelHirk  for  false  impris-- 
pnment. 

It  appeared  in  evidence  that  the  plaintiff  was 
under-sheriff  of  the  Western  District,  and  as  such 
the  bearer  of  a  v/rit  of  restitution  founded  upon  a 
verdict  of  a  special  Jury  at  Sandwich,  in  October 
181G,  and  granted  by  the  sitting  magistrates,  or- 
dering  the  restoration  of  Fort  William  to  the 
North  West  Company  ;  he  was  also  the  bearer  of 
a  warrant  for  felony  issued  against  his  Lordship, 
Dr.  Allen,  Capt.  Matthey,  and  others,  upon  an 
information  upon  oath  before  a  justice  of  the 
peace.  Mr.  Smith  got  to  Fort  William  on  the 
l9th  of  March  1817,  and  produced  his  writ  of 
restitution,  with  wdiich  his  Lordship  refused  to 
comply  ;  and  when  the  Earl  and  the  others  w^ere 
arrested  by  Mr.  Smith,  upon  the  warrant  for  felo- 
ny, his  Lordship  laid  hold  of  him  and  pushed  him 
out  of  doors  ;  and  he  was  afterv/ards  kept  in  close 
custody  in  the  fort  under  a  military  guard.  A 
circumstance  which  added  much  to  the  grievous 
nature  of  the  offence,  and  which  was  particularly 
dwelt  upon  by  the  Judge  in  his  charge  to  the  ju- 
ry, was,  that  w  hilst  Mr.  Smith  was  kept  in  rigorous 
confinement,  Charles  De  Reinhard,  though  un- 
der an  accusation  for  murder,  was  at  large  and 
keeping  a  school,  though  nominally  under  the  sur- 
veillance of  one  or  two  of  his  former  comrades. 
The  cliief  Justice  also  remarked  upon  another 
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j3art  of  the  evidence  for  the  defence,  by  which  it 
appeared  that  the  only  option  left  to  Mr.  Smith  to 
obtain  his  liberty  was  that  of  abandoning  his  du- 
tyj  and  breaking  his  oath  of  office,  by  a  promise 
not  to  molest  Lord  Selkirk :  Mr.  Smith,  however, 
tiotwithstanding  this  proposal,  persisted  in  doing 
his  duty,  and  was  not  liberated,  until  the  evacua- 
tion of  Fort  William  by  his  Lordship  and  his  for- 
ces, in  May  I8I7. 

The  jury,  after  some  deliberation,  returned  a 
verdict  in  favour  of  the  plaintiff ;  damages  500/. 

Daniel  Mackenzie,  versus  the  Earl  of  Selkirk. 

This  was  a  civil  action  for  false  imprisonment  of 
the  plaintiif,  a  retired  partner  of  the  North  West 
Company  by  the  Earl,  at  Fort  William,  where  he 
was  thrown  into  a  dungeon,  though  in  a  distressed 
state  of  mind,  without  any  legal  proceedings,  (a 
circumstance  which  came  out  in  the  evidence 
which  was  produced  for  the  defendant,)  and  kept 
there  under  a  military  guard,  until  he  was  induced 
(belie\ing  his  life  to  be  in  danger)  to  sign  various 
deeds  prepared  for  the  purpose,  purporting  to  be 
sales  of  the  North  West  Company's  property,  a 
bond  of  arbitration,  &c.  under  colour  of  which 
Lord  Selkirk  retained  possession  of  the  fort  and 
its  contents  to  the  value  of  full  one  hundred  thou- 
sand pounds.  The  jury  in  this  case  gave  a  verdict 
for  1500/.  damages. 

These  proceedings  will  be  followed  up  by  others 
in  Canada  and  Great  Britain,  which  will  equally 
find  their  w^ay  to  the  public,  and  be  a  permanent 
record  of  the  events  and  circumstances  w^hich 
bave  gi\  en  rise  to  them. 
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UPPER  CANADA: 

SAMUEL  SMITH, 

ADMINISTRATOR, 

George  the  Third,  by  the  grace  of  God,  of  the  United 
Eingdoin  of  Great  Britain  and  Ireland,  King,  Defender  of  the 
Faith: 

To  our  trusty  and  well  beloved  the  honourable  William  Dum- 
mer  Powell,  Chief  Justice  of  our  province  of  Upper  Canada,  the 
honourable  William  Campbell,  the  honourable  D'Arcy  Boulton, 
Justices  of  our  Court,  of  our  bench,  in  and  for  our  said  province, 
the  honourable  James  Baby,  and  William  Allan,  Esquire,  Jus-^ 
tices  of  the  Peace  in  and  for  the  Home  district  of  our  said  pro- 
vince, or  to  any  two  of  them.    Greeting  : 

Know  ye  that  we  have  assigned  you,  or  any  two  of  you,  of 
whom  We  will  that  you  the  said  William  Dummer  Powell,  you 
the  said  William  Campbell,  you  the  said  D'Arcy  Boulton,  or 
any  one  of  you,  be  one,  to  enquire  by  the  oath  of  good  and  law- 
ful men  of  the  district  aforesaid,  by  whom  the  truth  of  the  mat-, 
ter  may  be  the  better  known  and  enquired  of,  and  by  other 
ways,  methods  and  means,  whereby  you  can  or  may  the  better 
know  as  well  within  liberties  as  without,  more  fully  the  truth 
of  all  treasons,  misprisions  of  treason,  insurrections,  rebellions, 
counterfeitings,  clippings,  washings,  false  coinings  and  other  fal- 
sities of  the  money  of  Great  Britain  and  Ireland,  and  of  all  king- 
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doms  and  dominions  whatsoever,  of  ail  murders,  felonies,  man- 
slaughters, killings,  burglaries,  rapes  of  women,  unlawful  meet- 
ings and  conventicles,  unlawful  uttering  of  words,  unlawful  as- 
semblies, misprisions,  confederacies,  faJse  allegations,  trespasses,, 
riots,  routs,  retentions,  escapes,  contempts,  falsities,  malignan- 
cies, concealments,  maintenances,  oppressions,  champarties,  de- 
ceits and  all  other  misdeeds  and  offences  Vv^hatsoever,  and  also 
the  accessaries  of  the  same  within  the  district  aforesaid,  as  well 
within  liberties  as  without,  by  whomsoever,  and  howsoever,  had, 
done,  perpetrated  and  committed,  and  when,  how,  and  in  what 
manner,  and  by  what  person  or  persons,  to  what  person  or  per- 
sons, and  in  what  manner,  and  of  all  articles  and  circumstances 
whatsoever,  any  or  either  of  them  concerning ;  and  the  same 
treasons  and  other  the  premises  according  to  the  law  and  custom 
of  England,  and  the  law  of  our  said  province  for  this  time  to  hear 
and  determine.    And  therefore,  we  command  you,  that  at  cer- 
tain days  and  places,  which  you  or  any  two  of  you,  of  whom 
We  will  that  you  the  said  William  Dummer  Powell,  you  the 
said  William  Campbell,  you  the  said  D'Arcy  Boulton,  or  any  of 
you,  be  one,  for  this  purpose  shall  appoint,  within  and  for  the 
space  of  six  ealendar  months,  from  the  day  of  the  date  of  these 
presents,  you  do  concerning  the  premises,  make  diligent  enqui- 
ry, and  all  and  singular  the  premises  hear  and  determine,  and 
other  things  do  and  fulfil  in  form  aforesaid,  which  are  and  ought 
to  be  done,  and  to  justice  doth  appertain  according  to  the  law 
and  custom  of  England  and  the  laws  of  our  said  province. — 
Saving  to  us  our  amerciaments  and  other  things  there  upon  be- 
longing :  for  We  have  commanded  our  sheriff  of  the  said  district, 
that  at  certain  days  and  places,  which  you  or  any  two  of  you  oC 
whom  We  will,  that  you  the  said  William  Djummer  Powell, 
you  the  said  William  Campbell,  you  the  said  D'Arcy  Boulton, 
or  aay  of  you,  be  one,  to  him  shall  make  known  within  and  for 
the  space'  of  six  calendar  months  from  the  day  of  the  date  of  these 
presents,  because  to  come  before  you,  orany  twoofyou  of  whom 
We  will,  you  the  said  William  Dummer  Powell,  you  the  said  Wil- 
liam Campbell,  you  the  said  D'Arcy  Boulton,  or  any  of  you,  be 
one  such  and  so  many  good  and  lawful  men  of  his  bailiwick  as 
Well  within  liberties  as  without,  by  whom  the  truth  of  the  pre- 
mises may  be  the  better  enquired  of  and  known.    And  know  ye 
further,  that  we  have  also  constituted  and  assigned  you  or  any 
two  of  you,  of  whom  We  will  that  youJthe  said  William  Dummer 
Powell,  you  the  said  William  Campbell,  you  the  said  D'Arcy  Bouh 
ton,  or  any  one  of  you  be  one,  our  justices  our  gaol  of  our  said  di- 
strict, to  deliver  of  the  prisoners  within  the  same,  being.  There- 
fore,^ we  command  you,  that  at  a  certain  day  and  place  whicfi^ 
you,  or  any  two  of  you,  of  whom  We  will  that  you  the  said 
William  Dummer  Powell,  you  the  said  William  Campbell,  you^ 
the  said  D'Arcy  Boulton,  or  any  of  you  be  one,  shall  appoint^ 
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you  ^0  meet  at  the  town  of  York,  in  the  Home  district,  afore- 
said, our  gaol  of  our  said  district  to  deliver,  and  to  do  there- 
upon what  to  do  justice  may  appertain  according  to  the  custona 
of  England,  and  the  laws  of  our  said  province.  Saving  to  us 
bur  amerciaments,  and  other  things  to  us,  thereupon  belonging  : 
for  we  have  commanded,  andtlo  hereby  command,  our  sheriff 
of  our  said  district,  that  at  a  certain  day  and  place  which  you, 
or  any  two  of  you,  of  whom  we  will  that  you  the" said  William 
Dummer  Powell,  you  the  said  William  Campbell,  you  the  said 
D'Arcy  Boulton,  or  any  one  of  you  be  one,  to  him  shall  make 
known,  all  the  prisoners  in  the  gaol,  or  their  attachments  before 
you,  or  any  two  of  you,  of  whom  we  will  that  you  the  said 
William  Dummer  Powell,  you  the  said  William  Campbell,  you 
the  said  D'  Arcy  Boulton,  or  any  one  of  you  be  one,  he  do 
there  cause  to  come. 

In  testimony  whereof.  We  have  caused  these  our  letters  to  be 
made  patent,  and  the  great  seal  of  our  said  province  to  be  here- 
unto affixed.  Witness  our  trusty  and  well  beloved  Samuel 

Smith,  Esquire,  Administrator  of  the  government  of  our  said 
province  at  York,  this  twentieth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighteen,  and  in  the  fifty- 
eighth  year  of  our  reign. 

S.  S. 

By  command  of  his  Honour, 
(Signed) 

D.  CAMERON, 

Sec*fy. 

^- 

HOME  DISTRICT,  }  The  J'tjRORS  of  our  Lord  the  King,  upon 
to  wit:  ^  their  oath  present  that  Cuthbert  Grant,  for- 
merly of  a  place  commonly  called  Red  River,  not  comprised  irl 
any  parish  or  county,  but  situated  in  the  Indian  territories,  or 
parts  of  America  not  within  the  limits  of  either  of  the  provinces 
bf  Upper  ©r  Lower  Canada,  or  any  civil  government  of  the  U- 
nited  States  of  America,  and  late  of  the  town  of  York,  in  the 
said  Home  district  and  province  of  Upper  Canada,  gentleman, 
Louis  Perrault,  late  of  the  said  town  of  York,  yeoman,  other- 
wise called  Louis  Morain,  Paul  Brown,  late  of  the  said  town 
bf  York,  yeoman,  and  Francois  Firman  Boucher,  late  of  the 
said  town  of  York,  yeoman,  and  divers  other  evil  disposed  per- 
sons, whose  names  arc  to  be  said  jurors  as  yet  unknown,  not 
having  the  fear  of  God  before  their  eyes,  but  being  moved  and 
Sedwced  by  the  instigation  of  the  devil,  on  the  nineteenth  day  ot 
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June,  in  the  fifty  sisth  year  of  the  reign  of  our  Sovereign  Lord 
George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  defender  of  the  faith,  witK 
force  and  arms,  at  the  town  of  York,  in  the  Home  district,  in  the 
province  of  Upper  Canada  aforesaid,  in  and  upon  one  Robert 
Semple,  then  and  there  being  in  the  peace  of  God  and  our  said 
Lord  the  King,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  Guthbert  Grant, 
a  certain  gun,  of  the  value  of  five  shillings,  then  and  there  charg- 
ed w^ith  gun-powder,  and  One  leaden  bullet,  which  gun  he  the 
said  Cuthbert  Grant  in  both  his  hands  then  and  there  had  and 
held,  then  and  there  feloniously,  wilfully,  and  of  his  malice  a- 
forethought,  did  shoot  off  and  discharge  to,  against,  and  upon, 
the  said  Robert  Semple,  and  that  the  said  Cuthbert  Grant  with 
the  leaden  bullet  aforesaid,  out  of  the  gun  aforesaid,  then  and 
there  by  force  of  the  gunpowder  aforesaid,  by  the  said  Cuthbert 
Grant  shot,  discharged  and  sent  forth  as  aforesaid,  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike, 
penetrate,  and  wound,  the  said  Robert  Semple  in  and  upon  the 
Ifeft  part  of  the  breast  of  him  the  said  Robert  Semple,  giving  un- 
to him  the  said  Robert  Semple,  then  and  there  with  the  leaden 
bullet  aforesaid,  so  as  aforesaid  by  him  the  said  Cuthbert  Grant, 
shot,  discharged  and  sent  forth  Out  of  the  gun  aforesaid,  by  force 
of  the  gunpowder  aforesaid,  in  and  upon  the  left  part  of  the 
breast  of  him  the  said  Robert  Semple,  oii^e  mortal  wound  of  the 
depth  of  six  inches,  and  the  breath  of  half  an  inch,  of  which  said 
mortal  wound  the  said  Robert  Semple  then  and  there  instantly 
died,  and  that  the  said  Louis  Perrault,  otherwise  called  Louis 
Morain,  Paul  Brown,  Frangois  Firmin  Boucher,  at  the  time  of 
the  committing  of  the  felony  and  murder  aforesaid,  then  and 
there  feloniously,  wilfully  a'ad  of  their  malice  aforethought,  were 
present,  aiding,  helping,  abetting,  comforting,  assisting,  and 
maintaining,  the  said  Cuthbert. Grant  to  do  and  commit  the  felony 
atid  murder  aforesaid,  in  form  aforesaid,  and  so  the  jurors  afore-' 
said,  upon  their  oath  aforesaid,  say,  that  the  said  Cuthbert 
Grant,  Louis  Perrault,  otherwise  called  Louis  Morain,  Paul 
Brown,  Francois  Firmin  Boucher,  and  the  other  persons  whose 
names  are  to  the  jurors  aforesaid  as  yet  unknown,  then  and  there 
feloniously,  wilfully,  and  of  their  malice  aforethought,  in  man- 
ner and  form  aforesaid,  did  kill  and  murder  the  said  Robert 
Semple,  against  the  peace  of  our  said  Lord  the  King,  bis  Crown 
and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Allen  M'Donell,  late  of  the  town  of  York  aforesaid, 
gentleman,  John  Siveright,  late.ofthe  same  place,  gentleman,^ 
Seraphim  Lamarre,  formerly  of  a  place  commonly  called  Red 
River,  and  late  of  the  town  of  York  aforesaid,  gentlemen,  Peter 
Pangman,  late  of  the  town  of  York  aforesaid,  gentleman,  former-' 


3y  of  the  said  place  commonly  called  Red  River,  otherwise  com- 
maiily  called  Peter  BosTONNOis,  not  having  the  fear  of  God 
before  their  eyes,  but  being  move  and  seduced  by  the  instiga- 
tion of  the  devil,  before  the  felony  and  murder  aforesaid,  hy  the 
iiforesaid  Culhbert  Grant,  Louis  Ptirrault,  otherwise  called  Louis 
Morain,  Paul  Brown,  and  Fran5ois  Firmin  Boucher,  in  manner 
and  form  aforesaid,  done  and  committed,  that  is  to  say,  on  the 
nineteenth  day  of  June,  jn  the  fifty  sixlh  year  aforesaid,  with 
force  and  arm.s  at  the  town  of  York  aforesaid,  in  the  Home  dis- 
trict aforesaid,  the  aforesaid  Cuthbert  Grant,  Louis  Perrault, 
otherwise  called  Louis  Morain,  Paul  Brown,  and  Frangois  Fir- 
min Boucher,  to  do  and  commit  the  felony  and  n)urder  afore- 
said, in  manner  and  form  aforesaid,  wilfully,  feloniously  and  of 
their  malice  aforeiljought,  did,  incite,  command,  hire,  procure, 
counsel  and  abet,  against  the  peace  of  our  Lord  the  King,  his 
Crown  and  Dignity. 

And  ihe  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Alexa;nder  M'Kenzie,  late  of  the  town  of  York 
aforesaid,  Esquire,  Hugh  M'Gillis,  late  of  the  same  place,  gen- 
tleman, Simon  Fraser,  late  of  the  same  place,  gentleman,  Wil- 
liam Shaw,  formerly  of  a  place  commonly  called  Red  River, 
.and  late  of  the  town  of  York  aforesaid,  gentleman,  and  the  said 
Allen  M'Donell,  John  Siveright,  Seraphim  Lamarre,  and 
Peter  Pangman,  otherwise  called  Peter  Bostonnois,  well 
knowing  the  said  Cuthbert  Grant,  Louis  Perrauh,  otherwise  call- 
ed Louis  Morain,  Paul  Brown,  and  Francois  Firmin  Boucher,  to 
iiave  done  and  committed  the  said  felony  and  murder  in  form 
aforesaid,  afterwards  to  wit,  on  the  said  nineteenth  day  of  June, 
5n  the  fifty  sixth  year  aforesaid,  with  force  and  arms  at  the  town 
of  York  aforesaid,  in  the  Honie  di?.trict  aforesaid,  them  the  said 
Cuthbert  Grant,  Louis  Perrault,  otherwise  called  Louis  Morain, 
Paul  Brown,  and  Frangois  Firmin  Boucher,  did  feloniously  re- 
ceive, harbour  and  maintain  against  the  peace  of  pur  said  Lord 
the  King,  his  Crown  and  Dignity. 

G.  ' 

HOME  DistRicT,  >  The  JuRORs  for  our  Loi'd  the  King,  upoii 
to  wit :  J  their  oath,  present  that  George  Campbell, 
formerly  of  the  parish  of  Montreal,  in  the  district  of  Montreal, 
and  late  of  the  town  of  York,  in  the  Home  district,  and  province 
of  tipper  Canada,  yeoman  ;  Cuthbert  Grant,  formerly  of  a 
place  commonly  called  Red  River,  not  comprised  in  any  pa- 
rish or  county,  but  situated  in  the  Indian  territories  or  parts  of 
Anaerica  not  within  the  limits  of  either  of  the  provinces  of  ^^p- 


per  or  Lower  Canada,  or  of  any  civil  government  of  the  United 
States  of  America,  and  late  of  the  town  of  York  aforesaid,  gen- 
tleman ;  and  William  Shaw,  formerly  of  the  same  place,  com- 
naonly  called  Red  River,  and  late  of  the  town  of  York  aforesaid, 
gentleman,  not  having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  Devil,  after 
the  first  day  of  June,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  twenty-three,  to  wit :  on  the  twenty-eighth  day 
of  June  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
^,  fifteen,  and  in  the  fifty-fifth  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the 
Faith,  about  the  hour  of  ten  in  the  forenoon  of  the  same  day, 
with  force  and  arms,  at  the  town  of  York,  in  the  Home  district 
aforesaid,  a  certain  house  of  the  right  honourable  Thomas  Earl 
of  Selkirk,  there  situate,  feloniously,  voluntarilyy  and  malici- 
ously, did  set  fire  to,  and  the  same  house,  then  and  ther*,  by 
such  firing  as  aforesaid,  felonio'usly,  voluntarily,  and  malici- 
ously, did  burn  and  consume,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lord  the  King  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Duncan  Cameron,  formerly  of  the  said  place,  com- 
monly*called  Red  River,  not  comprised  in  any  parish  or  coun- 
ty, but  situated  in  the  Indian  territories  or  parts  of  America  a- 
foresaid,  and  late  of  the  towir  of  York  aforesaid,  gentleman,  be- 
fore the  committing  of  the  said  felony,  in  form  aforesaid,  to  wit: 
on  the  said  twenty-eighth  day  of  June,  in  the  said  fifty-fifth 
year  of  the  reign  of  our  said  Lord  the  King,  with  force  and 
arms,  at  the  said  town  Of  York,  in  the  Home  district  aforesaid, 
did  feloniously  and  maliciously  incite,  move,  procure,  aid, 
counsel,  hire,  and  command  the  said  George  Campbell,  Cuth- 
bert  Grant,  and  William  Shaw,  to  do  and  commit  the  said  fe- 
lony, in  manner  and  form  aforesaid,  against  the  form  of  the 
statute  in  such  case,  made  and  provided,  and  against  the  peace 
of  our  said  Lord  the  King,  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present  that  the  said  George  Campbell,  Cuthbert  Grant,  and 
William  Shaw,  not  having  the  fear  of  God  before  their  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
after  the  first  day  of  June,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  twenty-three,  to  wit:  on  the  twenty-eighth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifteen,  and  in  the  fifty-fifth  year  of  the  reign  of  our  said 
Lord  the  King,  about  the  hour  of  ten  in  the  forenoon  of  the  same 
day,  with  force  and  arms,  at  the  town  of  York,  in  the  Home 
district  aforesaid,  a  certain  house  of  one  Alexander  McLean^ 
there  situate,  feloniously,  voluntarily,  and  maliciously,  did  set 
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fire  to,  and  the  same  house,  then  and  there,  by  such  firing  as 
aforesaid,  feloniously,  voluntarily,  and  maliciously,  did  burn 
and  consume,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lord  the  King, 
his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  okth  aforesaid,  do  further 
present  that  the  said  Duncan  Cameron,  before  the  committing 
of  the  said  last  mentioned  felony,  in  form  aforesaid,  to  wit:  on 
the  said  twenty-eighth  day  of  June,  in  the  said  fifty-fifth  year 
of  the  reign  of  our  said  Lord  the  King,  with  force  and  arms,  at 
the  said  town  of  York,  in  the  Home  district  aforesaid,  did  feloni- 
ously and  maliciously  incite,  move,  procure,  aid,  counsel,  hire, 
and  command  the  said  George  Campbell,  Cuthbert  Grant,  and 
William  Shaw,  to  do  and  commit  the  said  last  mentioned  felony, 
Jn  manner  and'  form  aforesaid,  and  against  the  statute  in  such 
<;ase,  made  and  provided,  and  against  the  peace  of  our  said  Lord 
jihe  King,  his  Crown  and  Dignity. 

D. 

MOME -DISTRICT,.^  The  Jurors  for  our  Lord  the  King,  upon 
to  wit:  \  their  oath,  present  that  Paul  Brown,  late  of 
the  town  of  York,  in  the  Home  district  aforesaid,  yeoman,  on 
the  twentieth  day  of  June,  in  the  fifty -sixth  year  of  the  reign  of 
our  Sovereign  Lord  George  the  Third,  by  the  grace  of  God,  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  King,  De- 
fender of  the  Faith,  with  force  and  arms,  in  and  upon  one  Mi- 
•chqel  Heden,  then  and  there  being,  feloniously  did  make  an  as- 
sault, and  him,  the  said  Michael  Heden,  in  bodily  fear  and 
danger  of  his  life,  then  and  there  feloniously  did  put,  and  one 
"blanket  of  the  value  of  twenty  shillings,  and  one  gun  of  the  va- 
lue of  forty  shillings,  of  the  goods  and  chattels  of  the  said  Mi- 
chael Heden,  from  the  person  and  against  the  will  of  the  said 
Michael  Heden,  then  and  there  feloniously  and  violently  did 
steal,  take,  and  carry  away,  against  the  p«ace  of  our  said  Lord 
the  King,  his  Crown  and  Dignity. 

E, 

HOME  DISTRICT,  }        The  Jurors  for  our  Lord  the  King,  upon 
to  wit :       ^  their  oath,  present  that  Cuthbert  Grant, 
formerly  of  a  place  commonly  called  Red  River,  not  comprised 
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within  any  parish  or  county,  but  situated  in  the  Indian  tcnitories 
or  parts  of  America  not  within  the  limits  of  either  of  (he  pro- 
vinces of  Upper  or  Lower  Canada,  or  of  any  civil  government 
of  the  United  States  of  America,  and  late  otMhe  town  of  York, 
in  the  Home  district,  of  the  province  of  Upper  Canada,  gentle- 
man ;  Peter  Pangman,  of  the  said  place,  commonly  called  Red 
River,  and  late  of  the  town  of  York  aforesaid,  gentleman,  other- 
wise called  Peter  Bostonnois,  Joseph  Brisbois,  late  of  the 
ieaid  town  of  York,  yeoman,  and  Paul  Brown,  late  of  the  same 
place,  yeoman,  on  the  twelfth  day  of  May,  in  the  fifty-sixth 
year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  river  Q,ui  Appelle,  to  wit :  at  the  town  of  York,  in  the  Home 
district  aforesaid,  twenty-two  packs  of  furs  of  the  value  of  one 
thousand  pounds,  sterling  money  of  Great  Britain,  six  hundred 
bags  of  pemican,  of  the  value  of  two  thousand  four  hundrecl 
pounds  sterling  money  aforesaid,  twenty-four  guns  of  the  value 
of  seventy  pounds  sterling  money  aforesaid,  and  twelve  packs 
of  buffaloe  skins  of  the  value  of  fifty  pounds  sterling  money  afore- 
said, all  of  the  goods  and  chattels  of  the  Governor  and  company 
of  adventurers  of  England  trading  into  Hudson'' s  Bay,  in  five 
boats  upon  the  said  navigable  river  Q,ui  Appelle,  to  wit :  at  York 
aforesaid,  in  the  said  Home  district,  then  and  there  being  found, 
feloniously  did  steal,  take,  and  carry  away,  against  the  form  of 
the  statute  in  such  case,  made  and  provided,  and  against  the 
|)eace  of  our  said  Lord  the  King,  his  Crown  and  Dignity.  ' 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further 
present  that  the  said  Cuthbert  Grant,  Peter  Pangman,  otherwise 
called  P(?ter  Bostonnois,  Joseph  Brisbois,  and  Paul  Brown,  on 
the  said  twelfth  day  of  May,  in  the  fifty-sixth  year  aforesaid, 
with  force  and  arms,  at  a  certain  place  on  the  navigable  river 
Qui  Appelle,  to  vvit :  at  York  aforesaid,  in  the  Plome  district 
aforesaid,  twenty-two  packs  of  furs  of  the  value  of  one  thousand 
pounds  sterling  money  aforesaid,  six  hundred  bags  of  pemican, 
of  the  value  of  two  thousand  four  hundred  pounds  sterling  money 
aforesaid,  twelve  packs  of  buffaloe  skins,  of  the  value  of  fifty 
pounds  sterling  money  aforesaid,  and  twenty- four  guns,  of  the 
value  of  seventy  pounds  sterling  money  aforesaid,  of  the  goods 
and  chattels  of  the  said  Governor  and  company  of  adventurers 
of  England  trading  into  Hudson's  Bay,  in  a  certain  boat  upon 
the  said  navigable  river  Qui  Appelle,  in  the  said  Indian  territo- 
ries  or  parts  of  America,  to  wit :  at  York,  in  the  Home  district 
aforesaid,  then  and  there  being  found,  feloniously  did  steal,  take, 
and  carry  away,  against  the  form  of  the.  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lord  the 
King,  his  Crown  and  Dignity. 


F. 

HOME  DISTRICT,  }  TiiE  JuRORS  foF  ouF  Loi'd  the  King,  upon 
'  to  wit:  ^  theiv  oalh,  present  that  George  Campbell^ 
formerly  of  the  parish  of  Montreal,  in  the  district  of  Montreal, 
and  late  of  the  town  of  York,  in  the  Home  district,  and  province 
of  Upper  Canada,  yeoman,  Duncan  Cameron,  oik  place  com- 
monly called  Red  "River,  not  comprised  in  any  parish  or  coun- 
ty, "but  situated  in  the  Indian  territories  or  parts  of  America  not 
within  the  limits  of  either  of  the  provinces  of  Lower  or  Upper 
Canada,  or  of  any  civii  government  of  the  United  Slates  of 
America,  and  late  of  the  town  of  York  aforesaid,  gendeman, 
CuTHBERT  Grant,  formerly  of  the  said  plice  commonly  called 
Ked  River,  and  late'of  the  town  of  York  aforc:iaid,  gefitlemun, 
William  Shaw,  formerly  of  the  said  place  commonly  called 
Red  River,  and  late  of  the  town  of  York  aforesaid,  gentleman, 
being  ill  designing  and  disorderly  persons,  and  of  wicked  and 
hialicious  dispositions,  after  the  first  day  of  June,  which  was  in 
the  year  of  our  Lord  one'  thousand  seven  hundred  and  twenty- 
three,  to  wit :  on  the  eleventh  day  of  June,  in  the  fifty-lirfh 
year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  town  of  York  aforesaid,  in  the  said  Home  district,  with 
ceirtain  guns  charged  With  gunpowder  and  leaden  bullets,  unlaws 
'  fully,  wilfully,  maliciousiy,  and  feloniously,  ~  did  shoot,  at  one 
Miles  McDonell,  one  James  Sutherland,  One  Peter  Fidler,  one- 
John  Warren,  and  one  'Duncan  McDcneU,  (they  the  said  Miles 
McDonell,  James  Sutherland,  Peter  Fidler,  John  Warren,  and 
•Duncan  McDonell  then  being  in  a  certain  dwelling  house  of 
the  right  honourable  Thomas  Earl  of  Selkirk,  there  situate,) 
against  the  form  of  the  statute  in  such  case  nnade  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  Crown  and  Dig- 
nity.   .  ^ 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  George  Campbell,  Cuthbert  Grant,  and 
\  William  Shaw,  being  ill  designing  and  disorderly  persons,  and 
of  wicked  and  malicious  dispositions,  after  the  first  day  of  June, 
which  was  in  the  year  of  our  Lord'  one  thousand  seven  hundred 
and  twenty-three,  to  wit:  on  the  said  eleventh  day  of  June,  in 
the  fifty-fifth  year  of  the  reign  of  our  said  Lord  the  King,  with 
force  and  arms,  at  the  town  of  York  aforesaid,  in  the  said  Home 
district,  with  certain  guns  charged  with  gunpowder  and  leaden 
bullets,  unlawfully,  wilfully,  nialiciously,  and  feloniously,  did 
shoot  at  one  Miles  McDonell,  one  James  Sutherland,  one  Peter 
Fidler,  one  John  Warren,  and  one  Duncan  McDonell,  (the/ 
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ike  said  Miles  McDonell,  James  Sutherland,  Peter  Fidler, 
John  Warren,  and  Duncan  McDonell  then  being  in  a  certaiti 
dwelling  house  of  the  right  honourable  Thomas  Earl  of  Selkirk^ 
Ihere  situate,)  against  the  form  af  the  statute  in  that  case  made 
and  provided,  a^iia  against  the  peace  ©four  said  Lord  the  King, 
iiis  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Duncan  Cameron,  before  the  committing 
of  the  last  mentioned  felony,  in  form  aforesaid,  to  wit :  on  ti.e 
day  and  year  last  aforesaid,  with  force  and  arms,  at  the  town 
of  York  aforesaid,  in  the  Home  district  aforesaid,  did  wilfully, 
maliciously,  and  feloniously  incite,  move,  procure,  aid,  and 
abet,  the  said  George  Campbell,  Cuthbert  Grant,  and  William 
Shaw,  to  do  and  commit  the  said  last  mentioned  felony,  in 
manner  and  form  aforesaid,  against  the  peace  af  our  said  Lord 
the  King,  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furmer 
present  that  the  said  George  Campbell,  Duncan  Cameron,  Cuth« 
bert  Grant,  and  William  Shaw,  i3eing  ill  designing  and  disor- 
derly persons,  and  of  wicked  and  malicious  dispositions,  after 
the  first  day  of  June,  which  was  in  the  year  of  pur  Lord  one 
thousand  seven  hundred  and  twenty-three,  to  wit:  on  the 
eleventh  day  of  June,  in  the  fifty-fifth  year  pf  the,  reign  of  our 
said  Lord  the  King,  with  force  and  arms,  at  the  town  of  York 
aforesaid,  in  the  Home  district  aforesaid,  with  certain  guns 
charged  with  gunpowder  and  leaden  bullets,  unlawfully,  wil- 
fully, maliciously,  and  feloniously,  did  shoot  at  one  Miles  Mc- 
Donell, one  James  Sutherland,  one  Peter  Fidler,  one  John 
Warren,  and  one  Duncan  McDonell,  in  the  peace  of  God  and 
our  said  Lord  the  King,  then  and  there  being,  against  the  ferm 
of  the  statute  in  such  case  made  and  provided^  and  against  tb^ 
peace  of  pur  said  Lord  the  King,  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  George  Campbell,  Cuthbert  Grant,  and 
William  Shaw,  being  ill  designing  and  disorderly  persons,  and 
of  wicked  and  malicious  dispositions,  after  the  first  day  of  June, 
in  the  year  of  pur  Lord  one  thousand  seven  hundred  and  twen- 
ty-three, to  wit :  on  the  said  eleventh  day  of  June,  in  the  said 
fifty-fifth  year  pf  the  reign  pf  pur  said  Lprd  the  King,  with  fprce 
and  arms,  at  the  said  town  of  York,  in  the  Home  district  afore- 
said, with  certain  guns  charged  with  gunpowder  and  leaden  bul- 
lets, unlawfully,  wilfully,  maliciously,  and  felonipusly,  did 
shpot  at  pne  Miles  McDonell,  pne  James  Sutherland,  pne-Peter 
Fidler,  pne  Jphn  Warren,  and  pne  Duncan  McDpnell,  in  the 
peace  pf  Gpd  and  Pur  said  Lprd  the  King,  then  and  there  be- 
ing, against  the  fprm  of  the  statute,  made  and  provided,  and 
against  the  peace  of  our  said  Lord  the  King,  his  Crown  and  Dig- 
nity. 
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And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Duncan  Cameron,  before  the  committing 
of  the  said  last  mentioned  felony,  in  form  aibresaid,  to  wit :  on 
the  day  and  year  last  aforesaid,  with  force  and  arms,  at  the 
town  of  York  aforesaid,  in  the  Home  district  aforesaid,  did  wil- 
fully, maliciously,  and  feloniously  incite,  move,  procure,  aid, 
and  abet  the  said  George  Campbell,  Cuthbert  Grant,  and  Wil- 
liam Shaw,  to  do  and  commit  the  said  last  mentioned  felony,  in 
manner  and  form  aforesaid,  against  the  peace  of  our  said  Lord 
the  King,  his  Crown  and  Dignity, 

G. 

HOME  DISTRICT,  >  The  Jurors  for  our  Lord  the  King,  upon 
viz:  ^  their  oath,  present  that  George  Campbell, 
formerly  of  the  parish  of  Montreal,  in  the  district  of  Montreal, 
and  late  of  the  town  of  York,  in  the  said  Home  district,  yeo- 
man, Robert  Gunn,  formerly  of  the  same  parish  ofNMontre- 
al  and  late  of  the  town  of  York,  in  the  said  Home  district,  yeo- 
man, and  Hector  M'Donald,  late  of  the  same  parish  of  Mont- 
yea!,  and  late  of  the  town  of  York,  in  the  said  Home  district, 
yeomaii,  being  ill  designing  and  disorderly  persons  and  of  wick- 
ed and  malicious  dispositions,  after  the  first  day  of  June  in  the 
year  one  thousand  seven  hundred  and  twenty  three,  viz :  on 
the  twenty  fifty  day  of  May,  in  the  fifty  fifth  year  o^  the  reigii 
of  our  Sovereign  Lord  George  the  Third,  by  the  grace  of  God, 
of  the  United  Kingdoms  of  Great  Britain  and  Ireland,  King,  de- 
fender of  the  Faith,  with  force  and  arms  at  York,  in  the  Home 
district  aforesaid,  with  certain  guns,  charged  with  gunpowder 
and  leaden  bullets,  unlawfully,  wilfully,-  maliciously  and  fe- 
loniously did  shoot  at  one  Miles  AVDonell,  Esquire,  one  James 
White,  and  one  J ames  Sutherland,  they  the  said  Miles  M'Donell, 
James  White,  and  James  Sutherland,  then  being  in  a  certain 
dwelling  house  of  the  right  honourable  Thomas  Earl  of  Selkirk, 
there  situate,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  also  against  the  peace  of  our  said  Lord  the 
King,  his  Crown  and  Dignity.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  Geoi-ge 
Campbell,  Robert  Gunn,  and  Hector  M'Donald,  being  ill  de- 
signing and  disorderly  persons,  and  of  wicked  and  malicious  dis- 
positions, after  the  first  day  of  June,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  twenty  three,  to  wit:  on  the  said 
twenty  fifth  day  of  May,  in  the  said  fifty  fifth  year  of  the  reign 
of  our  said  Lord  the  King,  with  force  and  arms  at  York,  in  the 
Home  diatrict  aforesaid,  v/ilh  certain  guns  charged  with  gun- 
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|30wder  and  leaden  bullets,  iinlawruUy',  wilfully,  maliciously, 
and  feloniously,  did  shoot  at  oo'e  Jirchibald  McDonald,  he  ilm 
said  Archibald' McDonald,  in  the  peace  of  God  and  our  said 
Lord  the  King,  in  front  of,  and  near  a  certain  dwejiing  house, 
then  and  there  being,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  oar  said  Lord  the 
King,  his  Grown  and  Dignity.  And  ihe  jurors  aioresaid,  u{)on 
their  oath  aforesaid,  do  further  present  that  '.he  said  George 
Campbell,  Robert  Gunn  and  Hector  McDonald,  baing  ill  de- 
signing and  disorderly  persons,  and  of  wicked  and  malicious 
dispositions  after  the  iirst  day  of  June,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  twenty  three,  to  wit:  on  the 
said  twenty  fifsh  day  of  May,  in  the  said  fifty  fifth  year  of  the 
reign  of  our  Sovereign  Lord  George  the  Third,  with  force  and 
arms  at  York  aforesaid,  in  the  said  Home  district,  with  ceriaia 
guns  charged  with  gunpovyder  and  leaden  bullets,  unlawfully, 
wilfuh'j,  maliciously  and  feloniously  did  shoot  at  one  -M'iles 
McDonell,  Esquire,  in  the.  peace  of  God,  and  our  said  Lord  the 
King,  and  in  the  dwelling  house  of  him  the  said  Miles  M'DonelJ, 
then  and  there  being,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lor<l 
the  King,  his  Crown  and  Dignity.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  George 
Campbell,  Robert  Gunn,  and  Hector  M' Donald,  being  evil  and 
disorderly  persons,  and  of  wicked  and  malicious  dispositions  af- 
ter the  first  day  of  June,  in  the  year  one  thousand  seven  hundred 
and  tweniy  three,  to  wit:  on  the  said  twenty  fifth  day  of  May, 
in  the  sai,ti  fifty  fifth  year  of  the  reign  of  our  said  Lord  the  King, 
with  force  and  arms  at  York  aforesaid,  in  tlie  said  ^  Home  di- 
s!rict,  with  certain  guns,  charged  with  gunpowder  and  leadep 
bullets,  unlawfully,  wilfully,  maliciously,  and  feloniously,  did 
shoot  at  ene  Miles  M'Donelly  Esquire,  in  the  peace  of  God,  and 
our  said  Lord  thf.  King,  and  in  a  certain  dwelling  house,  then 
.and  there  being  against  the  form  of  the  statute,  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lord  the  Kingj 
iais  Cfowa  and  Dignity. 

H. 

HOME  DISTRICT,  )  T^E  JuRORS  for  our  Lord  the  King,  upoH 
to  wit:  ^  their  oath,  present  that  Cuthbert  Grant, 
formerly  of  a  place  commonly  called  Red  River,  not  comprised 
jin  any  parish  or  county,  but  situated  in  the  Indian  territories 
©r  parts  of  America  not  withio  the  limits  of  eitlier  of  the  pro- 
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vincrs  of  Upper  or  Lower  Canada,  01*%?  any  civil  govefnmeni 
of  the  United  States  of  America,  and  late  of  the  town  of  York, 
in  the  Home  District,  and  province  of  Upper  Canada,  g'-ntle- 
inan,  Louis  Perratjlt,  late  of  the  said  town  of  York,  yeoman, 
otherwise  called  Louis  Morain,  Paul  Browx,  late  of  the  said 
town  of  York,  yeoman,  Francois  Firmin  BoucirrR,  late  of  the 
said  town  of  York,  yeoman,  and  divers  others  evil  disposed  per- 
sons, whose  names  aie  to  the  said  jurors  as  yet  unknown,  not 
having  the  fear  of  God  before  their  eyes,  but  being  moved  anJ 
seduced  by  (he  instigation  o^' the  devil,  on  the  nineteenth  day  of 
June,  in  the  fiity-sixth  year  of  the  reign  of  our  Soverei2,n  Lord 
George  the  Third,  by  the  grace  of  God,  of  (he  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  with 
force  and  arms,  'at  the  (own  of  York  aforesaid,  in  the  Home 
district  aforesaid,  in  and  upon  one  Mexandcr  McLean,  then 
and  there  being,  in  the  peace  of  God  and  of  cur  said  Lord  the 
King,  feloniously,  wilfully,  and  of  their  malice  aforethought, 
did  make  an  assault,  and,  that  a  certain  person,  whose  name  is 
to  the  jurors  aforesaid  as  yet  unknown,  a  cerlain  gun  of  the  va- 
Ine  of  five  shillings,  then  and  there  charged  with  gunpowder  and 
one  leaden  bullet,  which  gun,  he  the  said  person,  to  the  jurors 
aforesaid  unknown,  in  both  his  hands,  then  and  there  had  and 
held,  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  shoot  off  and  discharge  to,  against  and  upon 
the  said  Alexander  McLean,  and  that  the  said  person,  to  the 
jurors  aforesaid  unknown,  with  the  leaden  bullet  aforesaid,  out 
of  the  gun  aforesaid,  then  and  there,  by  force  of  the  gunpowder 
aforesaid,  by  the  said  person,  to  the  jurors  aforesaid  unknown, 
shot,  discbarged,  and  sent  forth  as  aforesaid,  then  and  there, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike,' 
p^enetrate,  and  Wound  the  said  Alexander  McLean,  in  and  upon 
the  back  of  him  the  said  Alexander  McLean,  under  the  left 
shoulder  blade  of  bira  the  said  Alexander  McLean,  giving  unto 
him  the  said  Alexander  McLean,  then  and  there,  with  the  leaden 
bullet  aforesaid,  so  as  aforesaid,  by  him  the  said  person,  to  the 
jurors  aforesaid  unknown,  shot,  discharged,  and  sent  forth,  out 
of  the  gun  aforesaid,  by  force  of  gunpowder,  in  and  upon  the 
bock  of  him  the  said  Alexander  BIcLean,  one  mortal  wound  of 
the  depth  of  six  inches,  and  of  the  breadth  of  half  an  inch,  of 
which  said  mortal  wound  the  said  Alexander  McLean  then  and 
there  instantly  died,  and  the  said  Cut!)bert  Grant,  Louis  Per- 
rault,  otherwise  called  Louis  Morain,  Paul  Brpwn,  and  Fran- 
cois Firmin  Boucher,  at  the  time  of  the  committing  of  the  mur- 
der and  felony  aforesaid,  then  and  there  feloniously,  wilfully, 
and  of  their  malice  aforethought,  were  present,  aiding,  helping, 
abetting,  comforting,  and  maintaining  the  said  person  unknown, 
to  kill  and  murder  the  said  Alexander  McLean,  in  manner  and 
hxm  aforesaid,  and  so  the  jurors  aforesaid,  upon  their  oatb' 


sforesaid,  do  say  that  the  said  Cuthbert  Grant,  Loiiis  Perrault, 
otherwise  called  Louis  Morain,  Paul  Brown,  Frangois  Firmiri 
Boucher,  mid  the  said  other  person,  whose  name  is  to  the  jurors 
aforesaid  as  yet  unknown,  then  and  there  feloniously,  wilfully, 
and  of  their  malice  aforethought,  in  manner  and  form  aforesaid, 
^id  kill  and  murder  the  said  Alexander  McLean  against  the 
peace  of  our  said  Lord  the  King,  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
■present  that  Allen  McDonell,  late  of  the  town  of  York  afore- 
said, gentleman,  John  Siveright,  late  of  the  same  place,  gen- 
tleman, Seraphim  Lamarre,  formerly  of  a  place  commonly 
called  Red  River,  and  late  of  the  town  of  iTork  aforesaid,  gen- 
tleman, Peter  Pangman,  formerly  of  the  said  place  commonly 
called  Red  River,  and  late  of  the  town  of  York  aforesaid  gen- 
tleman, otherv^ise  called  Peter  Bostonnois,  not  having  the  fear 
of  God  before  their  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  before  the  felony  and  murd«r  last  afore- 
said, by  the  said  Cuthbert  Grant,  Louis  Perrault,  otherwise 
Called  Louis  Morain,  Paul  Brown,  Francois  Firmin  Boucherj 
and  the  said  other  persori  to  the  jurors  aforesaid  unknown,  in 
manner  and  form  aforesaid,  done  and  committed,  that  is  to  say, 
on  the  said  nineteenth  day  of  June,  in  the  fifty-sixth  year  afore- 
said, with  force  arid  arms,  at  York  aforesaid,  in  the  Home  dis- 
trict aforesaid,  the  said  Cuthbert  Grant,  Louis  Perrault,  other- 
wise called  Louis  Morain,  Paul  Brown,  and  Fran9ois  Firmini 
Boucher,  to  do  and  commit  the  felony  and  murder  aforesaid,  m 
manner  and  form  aforesaid,  wilfully,  feloniously;  and  of  tfceir 
malice  aforetHought,  did  incite,  move,  procure,  command, 
d)unsel,  and  abet,  against  the  peace  of  our  said  Lord  the  King, 
his  Crown  arid  Dignity.  ^ 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Alexander  McKenzie,  late  of  the  town  of  Yorki 
aforesaid.  Esquire,  Hugh  McGillis,  late  of  the  same  place, 
gentleman,  John  McDonali^,  late  of  the  same  place,  gentle- 
man, John  MgLaughlin,  late  of  the  same  place,  gentleman, 
Simon  Fraser,  late  of  the  same  place,  gentleman,  William 
Shaw,  formerly  of  a  place  commonly  cabled  Red  River,  and 
late  of  the  town  of  York  aforesaid,  gentleman;  the  said  Alleii 
McDonell,  John  Siveright,  Seraphim  Lamarre,  and  Peter  Pang- 
man,  otherwise  called  Peter  Bostonnois,  Well  knowing  the  said 
Cuthbert  Grant,  Louis  Perrault,  otherwise  called  Louis  Morain, 
Paul  Brown,  and  Fran9ois  Firmin  Boucher,  to  have  done  and 
committed  the  said  felony  and  murder  in  form  aforesaid,  after- 
wards, to  wit:  on  the  said  nineteenth  day  of  June,  in  the  fifty- 
sixth  year  aforesaid,  with  force  and  arms,  at  York  aforesaid,  id 
the  Home  district  aforesaid,  them  the  said  Cuthbert  Grant,  Louis 
Perrault,  otherwise  called  Louis  Morain,  Paul  Brown,  and  Fran° 
^ois  Firmin  Boucher^  did  thert  and  there  feloniously  receive^ 
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harbour,  and  maintain,  against  the  peace  of  our  said  Lord  (h« 
King  his  Crown  and  Dignity. 


fsoME  DISTRICT,  )        The  Jurors  foF  ouF  Lord  the  King,  upon 
s.s.  ^  their  oath,  present  that  Paul  Brown,  late  of 

the  town  of  York,  in  the  Home  district,  and  province  of  Upper 
Canada,  yeoman,  on  the  tenth  day  of  May,  in  the  forty-eighth 
year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  by 
.the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  town  of  York,  in  the  Home  district  aforesaid,  three  packs 
bf  furs,  containing^  beaver,  martin,  and  otter  skins,  of  the  value 
of  three  hundred  pounds  sterling  money  of  Great  Britain,  of  the 
goods  and  chattels  of  one  William  Corrigal,  in  the  dwelling 
house  of  the  said  William  Corrigal^  there  situated,  then  and 
4here  feloniously  did  steal,  take,  and  carry  away,  and  him  the 
said  William  Corrigal  then  and  there  being  in  the  said  dwelling 
house,  did  then  and  there  put  in  bodily  fear  of  his  life,  against 
the  form  of  the  statute  in  such  case,  made  and  provided,  and 
against  the  pea<;e  of  our  said  Lord  the  King,  his  Crown  and 
Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Paul  Brown,  on  the  said  tenth  day  of  May, 
in  the  forty-eighth  year  of  the  reign  of  our  Sovereign  Lord 
George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  with 
force  and  arms,  at  York  aforesaid,  in  the  Home  district,  three 
other  packs  of  furs  containing  heavier  and  otter  skins,  of  the  va=, 
lue  of  three  hundred  pounds  sterling  money  of  Great  Britain,  of 
the  goods  and  chattels  of  the  Governor  and  company  of  adventu- 
rers of  England  trading  into  Hudson^s  Bay^  in  the  dwelling 
house  of  them  the  said  governor  and  company  of  adventurers  of 
England  trading  into  Hudson's  Bay,  there  situated,  then  and  ther^ 
being  found,  feloniously  did  steal,  take,  and  carry  away,  and  one 
William  Corrigal  aforesaid,  then  and  there  being  in  the  dwelling 
house,  did  then  and  there  put  in  bodily  fear  of  his  life  against  the 
form  of  the  statute  in  such  cases  made  and  provided  and  against 
the  peace  of  our  said  Lord  the  King,  his  Crown  and  Dignify, 
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J. 

poME  DISTRICT,  }  The  Jurors  for  ouF  Loi'd  the  Kiiig,  upon 
to  wit:  ^  their  oath,  present  that  George  Campbell, 
formerlj  of  the  parish  of  Montreal,  in  the  district  of  Montreal, 
and  late  of  the  town  of  York  in  the  Home  district,  and  province 
of  Upper  Canada,  jeoman,  John  Cooper,  formerlj  of  the  said 
parish  of  Montreal,  and  late  of  the  town  of  York  aforesaid,  yeo- 
man, Hugh  Bennermaist,  formerly  of  the  said  parish  of  Montreal^ 
and  late  of  the  town  of  York  aforesaid,  yeoman,  Duncan  Came- 
ron, formerly  of  a  place  Commonly  called  Red  River,  in  the 
Indian  territories  or  parts  of  America,  not  within  the  limits  o£ 
either  of  the  provinces  of  Upper  or  Lower  Canada,  or  any  civil 
government  of  the  United  States  of  America,  and  late, of  the 
town  of  York  aforesaid,  gentleman,  Joh^  Dougald  Cameron, 
formerly  of  the  said  place,  commonly  called  Red  River,  and 
late  of  the  town  of  York  aforesaid,  gentleman,  Cuthbert 
Grant,  formerly  of  the  said  place  commonly  called  Red  River, 
and  late  of  the  town  of  York  aforesaid,  gentleman,  William 
Shaw,  formerly  of  the  said  place,  commonly  calied  Red  River, 
and  late  of  the  town  of  York  aforesaid,  gentleman,  P^ter  Pang- 
man,  formerly  of  the  said  place,  commonly  called  Red  River,; 
and  late  of  the  tovvn  of  York  aforesaid,  gentleman,  otherwise, 
called  Peter  Bostonnois,  on  the  third  day  of  April,  and  the. 
fifty-fifth  year  of  the  reign  of  our  Sovereign  Lord  George  the 
Third,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defendet"  of  the  Faith,  with  force 
and  arms,  at  the  town  of  York  aforesaid,  in  thf'  said.  Home  di- 
strict, four  brass  cannon,  commonly  called  field  pieces,  of  the 
value  of  one  hundred  pounds,  four  iron  swivels,  of  the  value  of 
forty  pounds,  and  one  howitzer,  of  the  value  often  pounds,  all 
of  the  goods  and  chattels  of  the  right  honoyrab.'e  Thomas  Earl  of 
Selkirk,  in  the  dwelling-house  of  the  said  right  honorable  Thomas 
Earl  of  Selkirk,  there  situated,  then  and  there  being  found,  felo- 
niously did  steal,  take,  and  carry  away,  and  one  Michael  Kilbride^ 
one  John  Kerrigan^  and  one  Mary  McLeaui,  then  and  there 
being  in  the  said  dwelling  house,  did  then  and  there  put  in  bo- 
dily fear  of  their  lives  against  the  form  of  the  statute  in  such 
case  niade  and  provided,  and  against  the  peace  of  our  said 
Lord  the  King,  his  Crown  and  Dignity.  ,  , 

And  the  Jurors  aforesaid,  upon  their  oath  aforesaid  do  further 
present  that  the  said  George  Campbell,  John  Cooper  and  Hugh 
Bennerman,  afterwards,  viz.  on  the  said  third  day  of  April,  in 
the  year  aforesaid  with  force  and  arms  at  the  said  town  of  York,, 
in  the  Home  district  aforesaid,  four  brass  cannon,  commonly  , 
sailed  field  pieces  of  the  value  of  one  hundred  pounds,  fous* 
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/roa  swivels  of  the  value  of  forty  pounds,  and  one  howitzer,  of  the 

value  of  ten  pounds,  of  the  goods  and  chattels  of  the  said  right 
honourable  Thomas  Earl  of  Selkirk,  in  the  dwelling  house  of  the 
said  right  honourable  Thomas  Earl  of  Selkirk,  there  situated  then 
and  there  being  found,  feloniously  did  steal,  lake  and  carry  away, 
and  one  Michael  Kilbride,  one  John  Kerrigan,  and  one  Mary 
M'Lean,  then  and  there  being  in  the  said  dwelling  house,  did 
then  and  there,  put  in  bodily  fear  of  their  lives  against  the  force 
of  the  statute,  in  such  case  made  and  provided^  and  against 
the  peace  of  our  said  Lord  the  King,  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oalh  aforesaid,  do  further 
present  that  the  said  Duncan  Cameron,  John  Dougald  Cameron, 
Cuthbei't  Grant,  William  Shaw,  and  Peter  Pangman,  other- 
wise called  Peter  Bostonncis,  before  the  committing  of  the  last 
mentioned  felony,  in  forrirt  aforesaid,  to  wit :  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  said  towri  of  York i 
in  the  Home  district  aforesaid,  did  feloniously  and  maliciously 
comfort,  aid,  abet,  assist,  counsel,  hire,  and  command  the  said 
George  Campbell,  John  Cooper,  and  Hugh  Benne.rman,  to  do 
and  commit  the  felony  last  aforesaid,  in  manner  and  form  afore- 
said, against  the  form  of  the  statute  in  such  case,  made  and 
provided,  and  against  the  peace  of  our  said  Lord  the  King,  his 
Crown  and  Dignity, 

And  (he  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
i3resent  that  the  said  George  Campbell,  John  Cooper,  and  Hu<§h 
Bennerman,  afterwards,  to  wit:  on  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  said  town  of  York,  in  the  Home 
district  aforesaid,  four  brass  cannon,  commonly  called  field  pie- 
ces, of  the  value  of  one  hundred  pounds,  four  iron  swivels,  of 
the  value  of  forty  pounds,  and  one  howitzer,  of  the  value  of  ten 
pounds,  of  the  goods  and  chattels  of  the  right  honourable  Thomas 
Earl  of  Selkirk,  in  the  dwelling  house  of  the  said  right  honourable 
Thomas  Earl  of  Selkirk,  there  situated,  then  and  there  being  found» 
feloniously  did  steal,  take,  and  carry  away,  and  one  Michael 
Kilbride,  one  John  Kerrigan,  and  one  Mary  McLean,  then  and 
Uiere  put  in  bodily  fear  of  their  lives,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lord  the  King^  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Duncan  Cameron,  John  Dougald  Cameron, 
Cuthbert  Grant,  William  Shaw,  and  Peter  Pangman,  otherwise 
called  Peter  Boslonnois,  afterwa^-ds,  to  wit :  on  the  day  and  year 
aforesaid,  with  force  and  arms,  at  the  said  town  of  York,  in  the 
Home  district  aforesaid,  the  said  last  mentioned  four  brass  can- 
won,  commoidy  called  field-pieces,  four  iron  swivels,  and  one 
howitzer,  being  the  goods  and  chattels  so  as  aforesaid,  feloni- 
ously stolen,  taken,  and  earned  away ;  feloniously  did  receive, 
iitid  have,  they  the  said  t^uncan  Cameron,  John  Dougald  Cameron^ 


Cuthbert  Grant,  William  Shaw,  and  Peter  Pangman,  otbemTse 
called  Peter  Bostonnois,  then  and  there  well  knowing  the  said 
goods  and  chattels  last  raentioned,  to  have  been  feloniously  sto- 
len, taken,  and  carried  away,  against  the  form  of  the  statute  ir/ 
such  case  made  and  provided,  and  against  the  peace  of  our  said- 
Lord  the  King,  his  Qrown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further 
present  that  the  said  George  Campbell,  John  Cooper,  Hugly 
Bennerman,  Duncan  Cameron,  John  Dougald  Cameron,  Cuth- 
bert Grant,  William  Shaw,  Peter  Pangman,  otherwise  calle(^ 
Peter  Bostonnois,  on  the  said  third  day  of  April,  in  the  fifty-fifth 
year  aforesaid,  with  force  and  arms,  at  the  town  of  York  afore- 
Said,  in  the  said  Home  district,  four  brass  cannon,  commonly 
called  field-pieces,  of  the  value  of  one  hundred  pounds,  fouE' 
iron  swivels,  cf  the  value  of  forty  pounds,  and  one  howitzer,  of 
ihe  value  of  ten  poands,  of  the  goods  and  chattels  of  the  right 
honourable  Thomas  Earl  of  Selkirk,  in  the  dwelling  house  of  the 
said  right  honourable  Thomas  Earl  of  Selkirk,  there  situate,  their 
and  there  being  found,  feloniously  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  said  Lord  the  King  his  Crown 
and  Dignity,  and  also  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

And  the  jurors  aforesaid,  upoo  their  oath  aforesaid,  do  further 
present  that  the  said  George  Campbell,  John  Cooper,  and 
Bugh  Bennerman,  afterwards,  to  wit ;  on  the  said  third  day 
of  Aprilj  in  the  year  aforesaid,  with  force  and  arms  at  the 
said  town  of  York,  in  the  Home  district  aforesaid,  four  brass 
cannon,  commonly  called  field-pieces,  of  the  value  of  one  hun- 
dred pounds,  four  iron  swivels,  of  the  value  of  forty  pounds, 
and  one  howitzer,  of  the  value  of  ten  pounds,  of  the  goods  and 
chattels  of  the  said  right  honourable  Thomas  Earl  of  Selkirk, 
in  the  dwelling  house  of  the  said  right  honourable  Thomas 
Earl  of  Selkirk,  there  situated,  then  and  there  being  found,  fe- 
loniously, did  steal,  take,  and  carry  away,  against  the  peace ^ 
6f  our  said  Lord  the  King,  his  Crown  and  Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid^  do  fur- 
ther  present  that  the  said  Duncan  Cameron,  John  Dougald  Cam- 
eron, Cuthbert  Grant,  William  Shaw,  and  Peter  Pangman, 
otherwise  called  Peter  Bostonnois,  before  the  committing  of 
the  felony  last  mentioned,  in  form  aforesaid,  to  wit:  on  the' 
day  and  year  aforesaid,  with  force  and  arms  at  the  said' 
town  of  York,  in  the  Home  district  aforesaid,  did  feloniously 
and  maliciously,  comfort,  aid,  abet,  assist,  counsel,  hire,  and 
command,'  the  said  George  Campbell,  John  Cooper,  and 
Hugh  Bennerman,  to  do  and  commit  the  felony  last  aforesaid,  iiv 
manner  and  form  aforesaid,  against  the  form  of  the  statute  iit 
sueh  case  made  and  provided,  and  against  the  peace  of  oiir 
said  Lord  the  King,  his  Crown  and  Dignity, 
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And  tiie  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fufr 
•ther  present  that  the  said  George  Campbell,  John  Cooper,  and 
Hugh  Bennerman,  afterwards,  to  wit :  on  the  day  and  year  a- 
'foresaid,  with  force  and  arms  at  the  said  town  of  Yorl^,  in  the 
J-Jome  district  aforesaid,  four  brass  cannon  commotily  called' 
"field-pieces,  of  the  value  of  one  hundred  pounds,  four  iron  swi- 
vels of  the  value  of  forty  pounds,  and  one  howitzer,  of  the  va- 
lue of  ten  pounds,  of  the  goods  and  chattels  of  the  said  right 
honourable  Thomas  Earl  of  Selkirk,  in  the  dwelling  house  of  the 
said  right  honourable  Thomas  Earl  of  Selkirk,  there  situate,  then 
and  there  being  found,  feloniously,  did  steal,  take,  and  carry 
away,  against  tlie  peace  of  our  said  Lord  the  King,  his  Crown  and 
Dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further 
present  that  the  said  Duncan  Cameron,  John  Dougald  Cameron^ 
Cuthbert  Grant,  William  Shaw,  and  Peter  Pangman,  otherwise 
called  Peter  Bostounois,  afterwards,  to  wit :  on  the  day  and  year 
aforesaid,  with  force  and  arms  at  the  said  town  of  York,  in  the 
Home  district  aforesaid,  last  mentioned,  four  brass  cannon,  com- 
monly called  field  pieces,  four  iron  swivels^  and  one  howitzer, 
Ijeing  the  goods  and  chattels  so  as  aforesaid,  feloniously  stolen, 
taken,  and  carried  away,  feloniously  did  receive  and  have,  they 
(he  said  Quncan  Cameron,  John  Dougald  Cameron,  Cuthbert 
Grant,  William  Shaw,  and  Peter  Pangman,  otherwise  called 
reter  Bostonnois,  then  and  there  well  kn6wing  the  said  goods 
and  chattels  last  nientioned  to  have  been  feloniously  stolen,  ta- 
p.en,  and  carried  away,  against  the  peace  of  our  said  Loid  "the 
'King,  Ills  Crown  and  Dignity. 

k. 

L.  S. 

J.  C.  SHERBROOKE. 

^  PROVINCE  OF  >  George  the  Third,  by  the  Grace  of  God^ 
iowER  CANADA,  y  of  the  United  JCingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faitli.  To  all  to  whom  these 
presents  shall  come,  or  may  in  any  way  concern.  Greeting: 
Whereas  in  and  by  an  act  piade  and  passed  in  the  forty 
third  ye^r  of  our  reiga,  by  and  with  the  consent  and  advice  of 
the  Lords  Spiritual  and  Temporal  and  Commons  of  the  United 
kingdom  of  Great  Britain  and  Ireland,  in  parliament  assembled, 
i-dtituled    An  Act  for  extending  the  junsdiction  of  the  Courts  of 


jusf  ice  in  the  provinces  of  Lower-Canada  and  Upper  Canaday 
to  the  trial  and  punishment  of  persons  guilty  of  crimes  and  of- 
*' fences,  within  certain  parts  of  North  America,  adjoining  the 
said  provinces,"  it  is  amongst  other  things  enacted,  that 
from  and  after  the  passing  of  the  said  act,  all  oflfences  commit- 
ted within  any  of  the  Indian  territories,  or  parts  of  America  not 
within  the  limits  of  either  of  the  said  provinces  of  Upper  Cana- 
da and  Lower  Canada,  or  of  any  civil  government  of  the  United 
States  of  America,  shall  be  and  be  deemed  to  be  offences  of  the 
same  nature,  and  shall  be  tried  in  the  same  manner  and  subject 
to  the  same  punishment  as  if  the  same  had  been  committed 
ivithin  the  provinces  of  Lower  or  Upper  Canada,  and  that- 
€very  such  offender  may  and  shall  be  prosecuted  and  tried 
in  (he  Courts  of  Lower  Canada,  (or  if  the  Governor  or  Lieute- 
nant Governor  or  person  administering  the  government  for  the 
time  being,  shall  from  any  of  the  circumstances  of  the  crime  or 
offence,  or  the  local  situation  of  any  of  the  witnesses  for  the  pro- 
secution or  defence,  think  that  justice  may  be  more  convenient- 
ly administered  in  relation  to  such  crime  or  offence  in  the  pro- 
vince of  Upper  Canada,)  in  which  crimes  or  offences  of  the  like 
nature  are  usually  tried,  and  where  the  same  would  have  been 
tried  if  such  crime  or  offence  had  been  committed  within  the  li- 
mits of  th©  province  where  the  same  shall  be  tried,  uuder  the 
said  recited  act.  And  whereas,  PauI.  Brown  has  been  appre- 
hended for  great  crimes  and  offences  by  him  committed  in  the 
Indian  territories,  or  parts  of  America  not  within  the  limits  of 
either  of  the  said  provinces  of  Upper  or  Lower  Canada,  or  any 
civil  governfnent  of  the  United  States  of  America,  and  has  heea 
delivered  into  safe  custody  in  the  province  of  Lower  Canada^ 
charged  on  dath  with  having,  in  company  with  a  number  of  other 
persons,  on  the  nineteenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixteen,  at  the  settlement  at 
Red  River,  feloniously  killed  and  murdered  twenty  one  men,  of 
whom  governor  Semple  was  one,  and  also  with  having^  on  the 
twentieth  of  June,  in  the  year  aforesaid,  at  the  said  settlement, 
feloniously  taken  and  robbed  from  one  Michael  Heden,  one  blan- 
ket and  one  gun,  the  property  of  the  said  Michael  Heden,  put- 
ting the  said  Michael  Heden  in  fear  of  his  life,  there  to  be  dealt 
with  according  to  law.  And  whereas,  the  said  Paul  Brown  has 
lately  represented  to  our  trusty  and  Vfell  beloved  Sir  Johfj 
CoAPE  Shererooke,  Knight  Grand  Cross  of  the  most  honourable 
Biiiitary  order  of  the  Bath,  our  Governor  in  chief  in  and  over 
our  said  provinces  of  Upper  and  Lower  Canada,  that  the  wit- 
nesses, to  be  produced  in  his  defence,  are  resident,  some  in  the 
Indian  territories  and  others  in  the  province  of  Upper  Canada, 
and  that  the  said  Paul  Brown  would  have  great  difficulty  and 
would  be  put  to  a  heavy  expensie  in  procuring  the  attendance  of 
iBj  of  his  witnesses  at  his  trial  in  this  province.    Now  there- 


•fore,  know  ye,  that  having  taken  the  premiaes  into  our  royal 
consideration  and  it  appearing  to  our  said  Governor,  that  justica 
may  be  more  conveniently  administered  in  the  province  of  tap- 
per Canada,  in  relation  to  the  great  crimes  and  offences  alleged 
to  have  been  so  aforesaid  committed  by  the  said  Paul  Brown  ; 
We  have  thought  fit  hereby  to  declare  the  same.  And  further, 
that  it  is  our  royal  will  and  pleasure,  that  the  said  Paul  Brown 
may,  and  shall  for  ail  crimes  and  offences  by  him  heretofore 
committed  within  any  of  the  Indian  territories  or  parts  of  Ame- 
rica not  within  the  limits  of  either  of  the  said  provinces  of  Up- 
per or  Lower  Canada,  or  of  any  civil  government  of  the  United 
States  of  America,  be  prosecuted  and  tried  in  the  Court  of  th© 
Province  of  Upper  Canada,  in  which  crimes  or  offences  of  the 
like  nature  are  usually  tried,  and  where  the  same  would  have 
been  tried  if  such  crimes  or  offences  had  been  committed  with- 
in the  limits  of  the  province  of  Upper  Canada. 

In  testimony  whereof,  we  have  caused  these  our  letters  to  be 
made  patent,  and  the  great  seal  of  our  said  province  of  Lower 
Canada  to  be  hereunto  affixed.  Witness  our  trusty  and  well  be- 
loved SijR.  John  Coape  Sherbrooke,  Knight  Grand  Cross  of  the 
most  honourable  military  order  of  the  Bath,  Captain-General  and 
-<jrovernor  in  chief  in  and  over  our  said  province  of  Lower  Cana- 
da, Vice-Admiral  of  the  same,  &c.  &c.  &c.  At  our  Castle  of  St. 
Louis,  in  our  city  of  Quebec,  in  our  said  province  of  Lower  Ca- 
iiada,  the  twenty  fourth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventeen,  and  in  the  fifty  se-? 
sfenlh  year  of  our  reign. 

(Signed)  J.  C.  S. 

Jno.  TAYtoR,  Deputy-Sec^' 

L.  S. 

J.  C.  SHERBROOKE 

PROVINCE  OP  >  George  the  Third,  by  the  Grace  of  Grod, 
(LOWER  CANADA.  ^  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith.  To  all  to  whom  these 
presents  shall  come,  or  may  in  any  wise  concern.  Greeting  : 
Whereas  in  and  by  an  act  made  and  passed  in  the  forty 
third  year  of  our  reign,  by  and  with  the  consent  and  advice  of 
'he  Lords  Spiritual  and  Temporal  and  Commons  of  the  Unitett 


kingdom  of  Great  Britain  and  Ireland,  in  parliament  asserabl«5ay 
intituled,  "  An  Act  for  extending  the  jurisdiction  of  the  Coiiiu 
"  of  justice  in  the  provinces  of  Lower  Canada  and  Upper  Canada, 
*'  to  the  trial  aiid  punishment  of  persons  guilty  of  crimes  and  of- 
*'  fences,  within  certain  parts  of  North  America,  adjoining  t© 
**  the  said  provinces,"  it  is  amongst  other  things  enacted,  that 
from  and  after  the  passing  of  the  said  act,  all  offences  committed^ 
"within  any  of  the  Indian  territories  or  pai-ts  of  America  not  within 
the  limits  of  either  of  the  said  provinces  of  Upper  Canada  or 
Lower  panada,  or  of  any  civil  government  of  the  United  States 
of  America,  shall  be  and  be  deemed  to  be  offences  of  the  same 
nature,  and  shall  be  tried  in  the  same  manner,  and  subject  to  the 
same  punishment  as  if  the  same  had  been  committed  within  the 
province  of  Lower  or  tipper  Canada,  and  that  every  such  of- 
fender may  and  shall  be  prosecuted  and  tried  in  the  Courts  of 
liOwer  Canada^  (or  if  the  Governor  or  Lieutenant  Governor,  or 
person  administering  the  government  for  the  time  being,  shall 
from  any  of  the  circumstances  of  the  crime  or  offence,  or  the  local 
situation  of  any  of  the  witnesses  for  the  prosecution  or  defence, 
think  that  justice  may  be  more  conveniently  administered^  in  re- 
lation to  such  crime  or  offence,  in  the  province  of  Upper  Cana- 
da,) in  which  crimes  or  offences  of  the  like  nature  are  usually 
tried,  and  where  the  same  would  have  been  tried  if  such  crime 
or  offence  had  been  committed  vi^ithin  the  limits  of  the  province 
where  the  same  shall  be  tried,  under  the  said  recited  act.  And 
■whereas,  FRAN901S  Firmik  BducHER  has  been  apprehended  for 
great  crimes  and  offences  by  hi'm  committed  in  the  Indian  terri- 
tories, or  parts  of  America  not  within  the  limits  of  either  of  the 
Said  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  govern- 
ment of  the  United  States  of  America,  and  has  been  delivered  into 
safe  custody  in  the  province  of  Lower  Canada,  charged  on  oath 
with  having  on  the  nineteenth  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixteen,  at  the  settlement  at 
Red  River,  feloniously  killed  and  murdered  twenty-one  men,» 
of  whom  governor  Semple  was  one,  there  to  be  dealt  with  ac- 
cording to  law.  And  whereas  the' said  Fran9ois  Firmiri  Boucher 
has  lately  represented  to  our  trusty  and  well  beloved  Sir  Johd 
Coape  Sherbrooke,  Knight,  Grand  Cross  of  the  most  honourable 
fiiilitary  order  of  the  Bath,  our  Governor  in  chief  in  and  over 
©ur  said  provinces  of  Upper  and  Lower  Canada,  that  the  wit-' 
jiesses  to  be  produced  in  his  defence  are  resident  some  in  the 
Indian  territories  and  others  in  the  province  of  Upper  Canada, 
and  that  the  said  Francois  Firmin  Boucher  would  have  great  dif- 
ficulty, and  would  be  put  to  a  heavy  expense  in  procuring  the 
attendance  of  any  of  his  witnesses  at  his  trial  in  this  province. 
Now  therefore,  know  ye,  that  having  taken  the  premises  into 
our  royal  consideration,  and  it  appearing  to  our  said  Governor 
ihdit  justice  may  be  more  conveniently  administered  in  the  prt- 
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^^^ince  of  Upper  Canada,  in  relation  to  the  great  crimes  and  of- 
fences alle;^ecl  to  have  been  so  aforesaid  committed  by  tlie  said 
Frangois  Firiniii  Boucher,  We  have  thought  fit  hereby  to  declare 
tthe  same.  And  further,  lhat  it  is  our  royal  will  and  pleasure  that 
the  said  Francois  Firmin  Boucher  may  and  shall  for  all  crimes  and 
ofifetices  by  him  heretofore  committed  wilhin  any  of  the  Indiaii 
territories,  or  parts  of  America  not  within  the  limits  of  cither  of 
the  said  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil 
government  of  the  United  States  of  America,  be  prosecuted  and 
tried  i»i  the  Court  of  the  province  of  Upper  Canada  in  which 
crimes  or  offences  of  the  like  nature  are  usually  tried,  and  where 
the  same  would  have  been  tried  if  such  crimes  or  offences  had 
been  committed  within  the  limits  of  the  province  of  Upper  Ga- 
aada. 

In  testimony  whereof,  We  have  caused  Ihese  our  letters  to 
be  made  patent  and  the  great  seal  of  our  said  province  of  Lower 

Canada  to  be  hereunto  affixed.  Witness  our  trusty  and  well 

beloved  Sir  John  Coape  vSherbrooke,  Knight,  Grand  Cross  of 
the  most  honourable  military  order  of  the  Bath,  Captain  General 
and  Crovernor  in  chief  in  and  over  our  said  provinces  of  Lower 
Canada,  Vice  Admiral  of  the  same,  &c.  &c.  &c. — At  our  Castle 
of  Saint  Lewis  in  our  city  of  Quebec,  in  our  said  province  of 
liower  Canada,  the  twenty-fourth  day  of  October,  in  the  year 
©four  Lord  one  thousand  eight  hundred  and  seventeen,  and  in 
the  fifty-seventh  year  of  our  reign. 

(Signed)  J,  C. 

Jwo,  Taylor,  Deputy-Sec'y. 

M. 

L.  S. 

J.  C.  SHERBROOKE. 

p-RoviNCE  OF  }  George  the  Third,  by  the  Grace  of 
xowER  CANADA.  ^  God,  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  King,  Defender  of  the  Faith.  To  all  to  whom 
these  presents  shall  come,  or  in  any  wise  concern.    Greeting  : 

Whereas  in  and  by  an  act  made  and  passed  in  the  forty 
third  year  of  our  reign,  by  and  with  the  consent  and  advice  of 
the  Lords  Spiritual  and  Temporal  and  Governors  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  in  parliament  assembled; 
intituled,  «  An  Act  for  extending  the  jurisdiction  of  the  Courts  of 
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f«  justice  in  tbe  province  of  Lower  Canada. and  Upper  C-anads^ 
to  the  trial  and  punishment  of  persons  guilty  of  crimes  ancl 
"  offences,  within  certain  part  of  North  America,  adjoining  said 
«'  provinces,"  it  is  amongst  other  things  enacted,  that  from 
and  after  the  passing  of  the  said  act,  all  offences  committed 
ivithin  any  of  the  Indian  territories  or  parts  of  America  not 
within  Tiie  limits  of  either  of  the  said  provinces  of  Upper  Canada 
or  Lower  Canada,  or  of  any  civil  government  of  the  United 
States  of  America,  shall  be,  and  be  deemed  to  be,  offences  of 
Ihe  same  nature,,  and  shall  be  tried  in  the  same  manner,  an^ 
subject  to  the  same  punishment  as  if  the  same  had  been  commit- 
ted within  tbe  province  of  Upper  or  Lower  Canada,  and  that 
every  such  offender  may  and  shall  be  prosecuted  and  tried  in 
the  Courts  of  Lower  Canada,  (or  if  the  Governor  or  Lieutenant 
Governor,  or  person  administejing  the  government  for  the  time. 
heingy  shall  from  any  of  the  circumstances  of  the  crime  or  offence, 
or  the  local  situation  of  any  of  the  witnesses  for  the  prosecution 
or  defence,  think  that  justice  may  be  more  conveniently  admin- 
istered, in  relation  to  such  crime  or  offence,  in  the  province  of 
Upper  Canada,)  in  which  crimes  and  offences  are  usually  tried, 
and  where  the  same  would  have  been  tried,  if  such  crime  or  of- 
fence had  been  committed  within  the  limits  of  the  province, 
where  the  same  shall  be  tried  under  the  said  recited  act.  And 
tvhereas,  John  Siveright  has  been  accused  with  aiding  and 
abetting  one  Duncan  Cameron,  and  others,  in  conspiring  to  de- 
stroy the  settlement  of  our  liege  subjects  at  Red  River,  and  for 
that  purpose  having  levied  war  against  us,  and  murdered  Robert 
Semple,  Esquire,  and  that  he  the  said  John  Siveright  in  the  In- 
dian territories  was  guilty  of  the  murder  of  one  La  Poinie,  a 
Canadian,  by  lying  in  wait  for  the  said  La  Pointe,  and  inten- 
iionally  shooting  at  him,  with  a  gun  charged  for  the  purpose, 
whereby  the  said  La  Pointe  received  a  wound  from  several  small 
balls  through  the  back,  of  which  wound,  he  the  said  La  Pointe 
died  the  day  following,  and  for  other  great  crimes  and  offences 
by  him  the  said  John  Siveright  committed  in  the  Indian  territo- 
ries or  parts  of  America  not  within  the  limits  of  either  of  the  said 
provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  govern- 
ment of  the  United  States  of  America,  and  has  been  delivered 
into  safe  dustody  in  the  province  of  Lower  Canada,  there  to  be 
dealt  with  according  to  law.  And  whereas  the  said  John  Sive- 
right has  lately  represented  to  our  trusty  and  well- beloved  Sir 
John  Coape  Shierbrooke^  Knight,  Grand  Cross  of  the  most  hon- 
ourable military  order  of  the  Bath,  our  Governor  in  chief  in  and 
over  our  said  provinces  of  Upper  and  Lower  Canada,  that  the 
witnesses  to  be  produced  in  his  defence  are  resident  some  in  the 
Indian  territories  and  others  in  the  province  of  Upper  Canada, 
and  that  the  said  John  Siveright  would  have  great  difficulty  and 
would  be  put  to  a  heavy  expense  in  procuring  the  attendance 


%\  any  oi* bis  witnesses  at  his  trial  in  this  province.  Now  there- 
Tore,  know  ye,  that  having  taken  the  y)rernises  into  our  royal 
consideration,  and  it  a[)penring  to  onr  said  Governor  that  justice 
may  be  more  conveniently  administered  in  the  province  of  Up- 
per Canada,  in  relation  to  the  great  crimes  and  offences  alleged 
to  have  been  so  ay  aforesaid  committed  by  the  said  John  Siveright, 
Wc  have  thought  fit  hereby  to  declare  the  same.  And  further,  that 
it  is  our  royal  will  and  pleasure  that  the  said  John  Siveright  may 
and  shall  for  all  crimes  and  offences  by  him  heretofore  committed 
within  any  of  the  Indian  territories,  or  parts  of  America  not  within 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada,  or 
of  any  civil  government  of  the  United  States  of  America,  be  pro* 
secuted  and  tried  in  the  Court  of  the  province  of  Upper  Canada, 
irr  which  crimes  and  offences  of  the  like  nature  are  usually  tried, 
and  where  the  same  would  have  been  tried  if  such  crimes  or  of- 
fences had  been  committed  within  the  limits  of  the  province  of 
IJpper  Canada. 

In  testimony  whereof.  We  have  caused  these  our  letters  to 
be  made  patent,  and  the  great  seal  of  our  said  province  of  Lower 

Canada  to  be  hereunto  affixed.  'Witness  our  trusty  and  well 

beloved  Sir  John  Coape  Sherbrooke,  Knight,  Grand  Cross  of 
the  most  honourable  military  order  of  the  Bath,  Captain  General 
and  Governor  in  chief  in  and  over  OLir  said  province  of  Lowef 
Canada,  Vice  Admiral  of  the  same,  &c.  &c.  At  our  Castle  of 
Saint  Lewis  in  our  city  of  Quebec,  in  our  said  province  of  Lower 
Canada,  the  t>xenty-fourth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventeen,  and  in  the  fifty 
seventh  year  of  our  reign, 

(Signed)  J.  C.  S. 

Jm.  Taylor,  Deputy-Sec'y. 

N. 

L.  S. 

J.  C.  SHERBROOKE. 

PROVINCE  OF  }  George  the  Third,  by  the  Gra«e  of  Goti* 
ts,owER  CANADA.  ^  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith.  To  all  to  whom  these 
presents  shall  come,  or  may  in  any  wise  concern.  Greeting: 
Whereas  in  and  by  an  act  made  and  passed  in  the  forty-third 
year  •f  our  reign,  by  and  with  the  consent  and  advice  of  the 
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|jords  Spiritual  and  Temporral  ?.nd  Common's  of  the  Uiiife*! 
Ivingdom  of  Great  Britain  and  Ireland,  in  parliament  assemhledy 
Mtitulf'd,  "  An  Act  for  extending  the  jurisdicfiorj  of  the  Courts 
of  Justice  in  the  province, of  Lower  Canada  and  Upper  Canada, 
to  the  trial  and  pufiishn^eiit  of  persons  guilty  of  crimes  and 
offences  within  cer.tain  parts  of  North  America,  adjoining  to 
*Mhe  said  provinces,"  it  is  amongst  other  things  enacted,  that 
from  and  after  the  passi'ng  of  the  said  act,  ail  offences  committed 
within  any  of  the  Indian  leyritories  or  parts  of  America  not  within 
jihe  limits  of  either  of  the  said  provinces  of  Upper  Canada  or 
Lower  Canada,  or  of  any  civil  government  of  the  United  States 
of  America,  shall  be,  rind  be  deemed  to  \ye,  offences  of  the  same 
jiature,  and  shall  be  tried  in  the  same  manner,  and  subject  to  the 
l^ame  punisbment  as  if  the  same  had  been  committed  within  the 
provi?}ces  of  Lower  ar  Upper  Canada,  ai>d  that  every  such  of- 
fender may  and  shall  be  prosecuted  and  tried  in  the  Courts  of 
Lower  Canada,  (or  if  the  Governor  or  Lieutenant  Goyernor,  or 
p^erson  administering  the  governmeni  for  tlfe  time  feeing,  shaU 
from  any  of  the  circumstances  of  the  crime  or  offeree,  or  th^  lo- 
ral  fiiuation  of  any  of  the  witnesses  for  the  prosecution  or,  (j'e^ 
fence,  tbink  th^t  justice  may  be  moi"e  conveniently  administered, 
in  relation  to  such  crime  or  offence,  in  the  province  of  Upper 
CanL-^da,  and  shall  by  any  instrument  under  the  great  seal 
,j  <3f  the  province  of  Lower  Canada,  declare  the  same,  then 
•  that  every  sudi  offender  may  and  shall  be  prosecuted  and 
Iried  in  the  Coiirt  of  the  province  of  Upper  Canada)  in  which 
crimes  and  offences  of  the  like  nature  are  usually  tried,  and 
where  the  same  would  have  been  tried  if  such  crime  or  of-; 
fence  bad  been  committed  within  the  limits  of  the  province 
where  the  same  shall  be  tried  under  the  said  recited  act.  And 
whereas,  John  M'Laughlin  lias  been  apprehended,  charged 
with  the  crimes  of  treason  and  conspiracy,  and  as  accessary  to  the. 
murder  of  Robert  Semple,  Escjuire,  and  to  divers  others  murderSp 
jobberies  and  felonies,  committed  in  the  course  of  the  months 
of  May  and  June,  in  the  year  of  our  Lord  one  thousand  eight 
|iundred  and  sixteen,  in  the  Indian  territories  or  parts  of  America 
not  within  the  limits  of  either  of  the  provinces  of  Upper  or  Lowec 
panada,  or  of  any  civil  government  of  the  United  States  of  Arae- 
xica,  and  has  been  delivered  into  safe  custody  in  the  province  of 
Lower  Canada,  there  to  be  dealt  with  according  to  law\  And 
whereas  the  said  John  M'Laughlin  has  lately  humbly  represented 
unto  us,  that  the  witnesses  to  be  produced  in  his  defence  are 
resident  some  in  the  Indian  territories  and  others  in  the  province 
fif  Upper  Canada,  and  that  he  would  have  great  difficulty,  and 
w^ould  be  put  to  a  heavy  expense  in  procuring  at  his  trial  the 
attendance  of  any  of  his  Vvitnesses  resident  in  Upper  Canada.' 
Now  Ib.erefore,  know  ye,  that  having  taken  the  premises  into 
cur  royal  ccsrsideratienj  ond  if  appeariiig  to  us  that  justice  maf. 
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Jje  more  conveniently^  administernd  in  the  province  of  I3ppef, 
panada,  in  relation  to  the  great  crimes  nnd  ofiences  alleged  to 
liave  been  so  as  aforesaid  committed  by  the  said  John  M'Laugh- 
lin,  We  have  therefore  thought  fit  hereby  to  declare  the  same. 
And  further,  that  it  is  our  royal  will  and  pleasure  that  the  said 
John  M'Laughlin  may  and  shall,  for  the  said  crimes  of  treason 
and  conspiracy,  and  as  accessary  to  the  murder  of  Robert  Semple, 
l^squire,  and  to  the  other  murders,  robberies  and  felonies,  so  as 
iiforesaid  commilled,  in  the  course  of  the  months  of  May  and  June, 
in  the  year  of  our  Lord  one  thousand  eight  liundrecl  and  sixteen 
aforesaid,  in  any  of  the  Indian  territories  or  parts  of  America,, 
not  within  the  limits  of  either  of  the  provinces  of  Upper  or 
Lower  Canada,  or  of  any  civil  government  of  the  United  States 
of  America,  be  prosecuted  and  tried  in  the  Court  of  the  province, 
of  Upper  Canada,  in  which  crimes  and  offences  of  the  like  na- 
fure  are  usually  tried,  and  where  the  same  would  have  beea 
tried  if  such  crimes  or  offences  had  been  committed  within  the 
iimils  of  the  province  of  Upper  Canada. 

In  testimony  whereof,  we  have  caused  these  our  letters  to  be 
made  patent,  and  the  great  seal  of  our  province  of  Lower  Ca- 
nada to  be  hereunto  affixed.  Witness  our  trusty  and  well- 
beloved  Sir  John  Coape  Sherbrooke,  Knight,  Grand  Cross  of  the 
most  honourable  military  order  of  the  Bath,  Captain  General  and 
Governor  in  chief  in  and  over  our  province  of  Lower  Canada, 
Vice  Admiral  of  the  same,  &c.  &c.  &c.  At  our  Castle  of  Saint 
Lewis,  in  our  city  of  Quebec,  in  our  said  province  of  Lower 
Canada,  the  seventh  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighteen,  and  in  the  fifty-eight 
year  of  our  reign. 

(Signed)  J.  C.  S. 

Jno.  Taylor,  Deputy-Sec'y. 

N.  B. — rThe  great  seal  instruments  transmitting  Hugh  M'Gil- 
Lis,  Alexander  M'Kenzie,  John  M'Donald,  and  Simon  Fra- 
i?ER,  correspond  with  the  foregoing  one. 

L.  S. 

SHERBROOKE. 


PROVINCE  OP  >  George  the  Third,  by  the  Grace  of  QoA, 
^PWER  CANADA.  J  of  the  United  Kingdoai  of  Great  Britain  and 
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iirefarui!,  King,  Defender  of  the  Faith.  To  all  to  whem  these 
|}rese?4ts  shall  come  or  may  in  any  wise  concern.  Greeting  : 
vViisREAs  in  and  by  an  act  made  and  passed  in  the  forty-third 
Year  of  our  ?eign,  by  and  with  the  consent  and  advice  of  the 
Lords  Sjiiritual  and  Temporal  and  Commons  of  the  UnitecJ 
iLingfiora  of  Great  Britain  and  Ireland,  in  parliament  assembled, 
Inti filled,  An  Act  for  extending  the  jurisdiction  of  the  Courts 
"  of  Justice  in  the  province  of  Lower  Canadi  and  Upper  Cana- 

da,  to  the  trial  and  punishment  of  persons  guilty  of  crimes 
*'  and  offences  within  certain  parts  of  North  America,  adjoining 

to  the  said  provinces,"  it  is  amongst  other  things  enacted,  that 
ifom  and  after  the  passiiig  of  the  said  act,  ail  offence?  committed 
within  the  Indian  territories  or  parts  of  America  not  within  the 
limits  of  either  of  the  said  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  government  of  the  United  States  of  America,  shall 
be,  and  be  deemed  to  be,  offences  of  the  same  nature,  and  shall 
fee  tried  in  the  same  manner,  and  subject  to  the  same  punishment 
as  if  the  same  bad  been  committed  within  the  province  of  Lower 
©r  Upper  Canada,  and  that  every  such  offender  may  and  shall 
be  prosecuted  and  tried  in  the  Courts  of  the  province  of  Lower 
Canada,  (or  if  the  Governor  or  Lieutenant  Governor,  or  person 
administering  the  govemoient  fof  the  time  being,  shall  from  any 
ef  the  circumstances  of  the  crinie  or  offence^  or  the  local  situa- 
tion of  any  of  the  witnesses  for  the  prosecution  or  defence,  think 
that  justice  may  be  more  conveniently  administered,  in  relatiori 
to  such  crime  or  offence,  in  the  province  of  Upper  Canada,  and 
shall,  by  any  instrument  under  the  great  seal  of  the  province  of 
Lower  Canada,  declare  the  same,  then  that  every  such  offendeE 
may  and  shall  be  prosecuted  and  tped  in  the  Court  of  the  pro- 
vince of  Upper  Canada,)  in  which  crimes  and  offences  of  the 
like  nature  are  usually  tried,  and  where  the  same  would  have 
been  tried  if  such  crime  or  offence  had  been  committed  >yithiR 
the  limits  of  the  province  where  the  same  shall  be  tried,  under 
the  said  recited  act.  - 

And  whereas,  George  Campbell,  John  Cooper,  Donal» 
BI'KiNNON,  and  Hugh  Bennerman,  have  been  apprehended  for 
great  crimes  and  offences  by  them  committed  in  the  Indian  ter= 
ritories  or  parts  of  America,  not  within  the  limits  of  either  of  the 
said  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  go- 
vernment of  the  United  States  of  America,  and  have  been  deli" 
■vered  into  safe  custody  in  the  province  of  Lower  Canada,  there 
to  be  dealt  with  according  to  law.  And,  whereas  at  our  Court 
of  King's  Bench  for  the  district  of  Montreal,  begun  and  holderi 
at  the  Court-house  in  the  city  of  Montreal,  for  the  cognizance 
of  all  crimes  and  criminal  offences,  on  Saturday,  the  first  day  of 
March,  in  the  fifty-seventh  year  of  our  reign,  before  the  hon= 
ourable  James  Monk,  chief  justice  of  the  said  Court  of  King's 
Bench,  for  the  3aid  dijjtriGt  @f  Montr^l,  and  th«  h©nouiab!e 
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Isaac  Og^en,  Jarti^s  Reid,  and  Louis  Charles  Fouchcr,  justic^i 
of  our  said  Court  of  King's  Bench,  upon  the  oalhs  of  Louis  Guy, 
Robert  Armour,  Arthur  Webster,  Jean  BoiitiDior,  Jean  Baptihte 
Rouville,  Joseph  Bress^,.  James  Leslie,  Pierre  De  Boucherville, 
Hercule  Olivier,   Edward  liCprohon,  George  Piatt,  Thouias 
liaron,  f?onore  Eno,  George  tlamilton,  Samuel  Halt,  Jame* 
Hoofstetter,  Philip  liuke,  and  Edward  Hubert,  good  and  lawful 
men  of  the  district  aforesaid,  then  and  there  char>;ed  and  sworn 
to  enquire  for  us  for  the  body  of  the  said  district,  it  was  pre- 
sented as  follows.    That  is  to  say,  Montreal,  to  wit : — the  ju- 
rors for  our  Lord  the  King,  upon  their  oath  present  that  George 
Campbell,  late  of  the  parish  of  Montreal,  in  the  district  of 
Montreal,  yeoman,  John  Coo?eu,  kite  of  the  same  parish,  yeo- 
f/ian,   Donald  M'Kinnow,  late  of  the  same  pari&h,  labourer, 
Hugh  Bennermam,  late  of  the  same  parish,  yeoman,  Duncan 
Cameron,  late  of  a  place  commonly  called  Red  River,  in  the 
Indian  territories  or  parts  of  America  not  within  the  limits  of 
either  of  the  provinces  of  Upper  or  Lower  Canada,  or  of  any 
civil  government  of  the  United  States  of  America,  gentleman, 
John  Dougald  Cameron,  late  of  the  said  place  comm.only  caU 
led  Red  River,  in  the  Indian  territories  or  parts  of  America  not 
tvithin  the  limits  of  either  of  the  proviiKes  of  Upper  or  Lowe? 
Canacla,  or  of  any  civil  government  of  the  United  States  of  Ame- 
rica, gentleman,  Cuthbert  Grant,  late  of  the  said  place  com-, 
monly  called  Red  Kiver,  gentleman,  William  Shav/,  late  of 
the  said  place  commonly  called  Red  River,  gentleman,  and 
Peter  Pangman,  late  of  the  said  place  commonly  called  Red 
River,  gentleman,  otherwise  called  Peter  Bostonnois,  on  the 
third  day  of  April,  in  the  fifty-fifth  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Third,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,,  Kiug,  Defender 
of  the  Faith,  with  force  and  arms,  at  the  said  pierce  commonly 
called  Red  River,  not  comprised  in  any  parish  or  county,  but 
situated  in  the  Indian  territories  or  parts  of  America  not  within 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  government  of  the  United  States  of  Auierica,  an^ 
being  within  the  jurisdiction  of  the  Court  of  King's  Bench  of  ou? 
Lord  the  King,  of  and  for  the  said  district  of  Monireal,  four 
brass  cannons,  or  pieces  of  ordnance,  commonly  called  field  pieces, 
©f  the  value  of  on^  hundred  pounds,  sterling  money  of  Great 
Briiain,  four  iron  swivels,  of  the  value  of  forty  pounds,  sterling 
inoney  aforesaid,  and  one  howitzer,  of  the  value  of  ten  pounds, 
sterling  money  aforesaid,  of  the  goods  and  chattels  of  the  right, 
honourable  Thomas  Earl  of  SelkHc,  in  the  dwelling-house  of 
the  said  right  honourable  Thomas  Earl  of  Selkirk,  there  situate,, 
then  and  there  being  tound,  feloniously  did  steal,  take,  and 
earry  away,  and  one  Michael  Kilbride,  one  John  Kerrigan,  aait: 
Mary  M'Lj^n,  lh%0  and  there  h^iiig  in  the  said  dwelling- 
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Iiouse,  did  then  and  there  put  in  bodily  fear  of  their  lives, 
gainst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  Cron^n  and 
Bignity,  And  the  jurors  aforesaid,  for  our  said  Lord  the  King, 
ijpon  their  oath  aforesaid,  do  further  present  that  the  said  (jeorgo 
Campbell,  John  Cooper,  Donald  M'Kinnon,  and  Hugh  Benner- 
hian,  aftervvards,  to  wit:  oh  the  day  and  year  aforesaid,  \vi(t^ 
force  and  arms  at  the  aforesaid  place  commonly  called  Red  River^ 
hot  comj)rised  in  any  parish  or  county,  but  situated  in  the  Indian 
territories  or  parts  of  America  not  within  the  limits  of  either  of 
the  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  go- 
vernment of  the  United  States  of  America,  and  being  within  the 
jurisdiction  of  the  said  Court  of  King's  Bench  of  our  Lord  the 
King  of  and  for  the  said  district  of  Montreal,  four  brass  cannon^" 
or  pieces  of  ordnance,  commonly  called  field  pieces,  of  the  value 
of  one  hundred  pounds,  of  sterling  money  aforesaid,  lour  iroii 
swivels,  of  the  Value  of  forty  piounds,  sterling  money  aforesaid, 
and  one  howitzer,  of  the  value  of  ten  pounds,  sterling  money 
aforesaid,  of  the  goods  and  chattels  of  the  said  right  houourable 
Thomas  Earl  of  Selkirk,  in  the  dwelling-house  of  the  said  right 
iionourable  Thomas  Earl  of  Selkirk,  there  situated,  then  and 
there  being  found,  feloniously  did  steal,  take,  and  carry  away, 
and  one  Michael  Kilbride,  one  John  Kerrigan,  and  one  Mary; 
M'Lean,  then  and  there  being  in  the  said  dwelling-house,  did 
then  and  there  put  in  bodily  fear  of  their  lives,  against  the  formi 
of  the  statute  iff  such  case  made  and  provided,  and  against  the 
peace  of  our  Lord  the  King,  his  Crown  and  Dignity.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Duncan  Cameron,  John  Dougald  Cameron,  Cuth- 
Bert  Grant,  William  Shaw,  and  Peter  Pangman,  otherwise  cal- 
led Peter  ^^ostonnois,  before  the  comnaitting  the  last  mentioned 
felony,  in  form  aforesaid,  viz :  oh  the  day  and  year  aforesaid, 
with  force  and  arms  at  the  aforesaid  place  commonly  called  Red 
River,  not  comprised  in  any  parish  or  county,  but  situated  in', 
the  Indian  territories  or  parts  of  America  not  within  the  limits  of 
either  of  the  provinces  of  Upper  or  Lower  Canada,  or  of  any 
sivil  government  of  the  United  States  of  America,  and  being 
within  the  jurisdiction  of  the  said  Court  of  King's  Bench  of  our 
Lord  the  King  of  and  for  the  said  district  of  Montreal,  did  fe- 
Joniously  and  maliciously  comfort,  aid,  abet,  assist,  counsel, 
hire,  and  command  the  said  George  Campbell,  John  Cooper, 
Donald  M'Kinnon,  and  Hugh  Bennerman,  to  do  and  commit  the 
said  felony  last  aforesaid,  in  manner  and  form  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  an'd  provided,  and 
against  the  peace  of  our  said  Lord  the  King,  his  Crown  and 
Dignity.  And  the  jurors  aforesaid,  for  our  ScCid  Lord  the  King» 
T^pon  their  oath  aforesaid,  do  further  present  that  the  said  George 
Candpbelt,  John  Cooper,  Donald  M'Kinnon,  and  Hugh  BennW:^«^' 
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inan,  afterwaicls,  viz:  on  the  day  and  yeaf' aforesaid,  witti  hrc^ 
and  arms,  at  the  said  place  commonly  called  lied  River,  not 
comprised  in  any  parish  or  county,  but  situated  in  the  Indian' 
terrilories  or  parts  of  America  not  v;ithin  the  limits  of  cither  of 
the  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  go- 
Verninent  of  thu  United  Stales  of  America,  and  ljein<4  ivithiii  thd 
jurisdiction  of  the  said  C'ourt  of  King's  Bencij  of  and  for  thtf 
said  district  of  Montreal,  four  brass  cannon,  or  pieces  of  ord- 
nance, commonly  called  heid  pieces,  of  the  value  of  one  hundred 
pounds,  sterling  money  aforesaid,  four  iron  swivel?,  O'f  the  valuf* 
©f  forty  pounds,  sterling  money  aforesaid,  and  one  ho'ivitzer,  of 
the  value  {)f  ten  pounds,  steilitig  money  aforesaid,  of  the  good-* 
and  chattels  of  the  right  honourable  Thomas  Eail  of  Selkirk, 
in  the  dwelling-house  of  the  said  right  honourable  Th<unas  Earl 
of  Selkirk,. there  situate,  then  and  there  being  i'ound,  f(:,loniously 
did  steal,  take,  and  carry  away,  and- one  Priicbael  Kilbride,  and 
one  John  Kv;rrigan,  and  one  Mary  M'Lean,  then  and  there  be- 
ing in  the  said  dwelling-house,  did  then  and  there  put  in  bodily 
fear  of  their  lives,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lord  the  King, 
his  Crown  and  Dignity,  And  the  jurors  aforesaid,  upon  thek 
oath  aforesaid,  do  furtiier  present  that  the  said  Duncan  Cameron, 
John  Dougald  Cameron,  Cuthbert  Grant,  William  Shaw  and 
Peter  Paograan,  otherwise  called  Peter  Bostonnois,  afterwards, 
to  wit :  on  the  day  and  year  aforesaid,  vvitii  force  and  arms  at 
the  s?2d  place  Commonly  called  Red  River,  i.-A  comprised  iff 
any  parish  or  county,  but  situate  in  the  Indian  territories  -of 
parts  of  America  not  within  the  limits  of  either  of  the  province^ 
c"  f  Upper  or  Lower  Canada,  or  of  any  civil  government  of  the 
United  States  of  America,  and  being  within  the  jurisdiction  of 
the  said  Court  of  King's  Bench  of  and  for  the  said  district  of 
Montreal,  the  said  last  mentioned  four  brasii  cannon,  or  pieces 
of  ordnance,  com n^ionly  called  field  pieces,  four  iron  swivels,' 
ind  one  howitzer,  being  the  goods  and  chattels  so  as  aforesaid, 
feloniously  stolen,  taken,  and  carried  away,  fe!onlou3»ly  did  re- 
ceive, and  have,  fhey  the  said  Duncan  Cameron,  John  Dou- 
gald Cameron,  Cuthbert  Grant,  Wiiliam-  Shaw,  and  Peter  Pa-ng- 
man,  otherwise  called  Peter  Bostonnois,  then  and  there  welt 
knowing  the  said  g-oods  and  chattels  last  mentioned,  have  beew 
feloniously  sliolert,  taken,  and  carried  away,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lord  the  Kif)g,  his  Crown  and  Dignity.  Andf 
the  jurors  aibresaid,  for  our  said  Lord  the  King,  upon  their  oalU 
aforesaid,  do  further  prese-nt,  that  the  said  George  Campbeill, 
John  Cooper,  Donald  M'Kinnon,  Hugh  Bennerman,  Duncair 
Cameron,  John  Doogald  Cameron,  Cuthbert  Grant,  "William 
^baw,  and  Peter  Pangnian,  olhervi'lse  called  Peter  Bostonnoisy 
aiterw5rrd-?j  Vj  wit:    «ii  the  d;iy  and  year  aforesaidy  witk' 
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force  and  arms  at  the  aforesaid  place,  commonly  called  Reil 
Kiver,  not  comprised  in  any  parish  or  county,  but  sKuated  m 
the  Indian  territories,  or  parts  of  America  not  within  the  limits 
bi  either  of  the  provinces  of  Upper  or  Lower  Canada,  or  of  ariv 
civil  government  of  the  United  Stales  of  America,  and  beinj^ 
within  the  jurisdiction  of  the  said  Court  of  King's  Bench  of  and 
for  the  said  district  of  Montreal,  four  brass  cannon,  or  pieces  of 
ordnance  commonly  called  field  pieces  of  the  value  of  one  hun- 
dred pounds  sterling  money  aforesaid,  four  iron  swivels  of  the 
value  of  forty  pounds  sterling  money  aforesaid,  and  one  howitzer 
of  the  value  of  ten  pounds  sterling  money  aforesaid,  of  the  goods 
and  chattels  of  the  right  honpurabie  Thomas  Earl  of  Selkirk,  ia 
the  .dwelling  house  of  him  the  said  right  honourable  Thomas 
Earl  of  Selkirk,  then  arid  there  being  found,  feloniously  did  steal, 
take,  and  carry  away,  against  the  peace  ofoup  said  Lord  the 
King,  his  Crown  and  Dignity.  And  the  jurors  aforesaid,  for 
our  said  Lord  the  King,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  George  Campbell,  John  Cooper,  Dohaldf 
M'Kinnon  and  Hugh  Bennerman,  afterwards,  to  wit :  on  the  day 
and  year  aforesaid,  with  force  and  arms  at  the  said  place  com- 
monly called  Red  River,  not  comprised  in  any  parish  or  county^" 
but  situated  within  the  Indian  territories,  or  parts  6f  America 
not  within  the  limits  of  either  of  the  provinces  of  Upper  or 
liower  Canada,  or  of  any  civil  government  of  the  United  States 
of  America,  and  being  within  the  jurisdiction  of  the  said  Court 
of  King's  Bench,  of  and  for  the  said  district  of  Montreal,  four 
Ibrass  cannon,  or  pieces  of  ordnance,  commonly  called  field 
pieces,  of  the  value  of  one  hundred  pounds  sterling  money  a- 
ibresaid,  four  iron  swivels  of  the  value  of  forty  pounds  sterling 
money  aforesaid,  and  one  howitzer  of  the  value  of  ten  pounds 
sterling  money  aforesaid,  of  the  goods  and  chattels  of  the  right: 
Ibonorable  Thomas  Earl  of  Selkirk,  in  the  dwelling  house  of  hins 
the  said  right  honorable  Thomas  Earl  of  Selkirk,  then  and  there 
l)eir]g  found,  feloniously  did  steal,  take,  and  carry  away^ against 
the  peace  of  our  said  Lord  the  King,  his  Crown  and  Dignity. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Duncan  Cameron,  John  Dougald  Cameron, 
Cuthbert  Grant,  William  ShaW,  and  Peter  Pangman,  otherwise 
called  Peter  Bostonnois,  belore  the  said  last  mentioned  felony- 
was  committed  in  form  aforesaid,  to  wit:  on  the  day  and  year 
aforesaid,  with  force  and  arms  at  the  said  place,  commonly  cal- 
led Red  River,  not  comprised  in  any  parish  or  county,  but  situ- 
ated in  the  Indian  territories,  or  parts  of  America  not  with  its 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  governmenl  of  the  United  States  of  America,  and 
being  within  the  jurisdiction  of  the  said  Court  of  King's  Bench, 
of  and  for  the  said  district  of  Montreal,  did  feloniouslj'-  and  ma- 
liciously incite,  movej  procure,  aid  and  abet  thf^  said  Georgi- 


•Campbell,,  John  Cooper,  Donald  M'Kinnon,  and  Hugh  Bennef^ 
|nan,  to  do  and  commit  the  said  last  mentioned  fe|ony,  in  man- 
ner and  form  r^foresaid,  against  the,  peace  of  our  said  Lord  the 
King,  his  Crown  and  Dignity.  And  the  jurors  aforesaid,  for  our 
said  Lord  the  King,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  George  Campbell,  John  Cooper,  Donald 
/  M*Kinnon,  and  Hugh  Eennerman,  afterwards,  to  wit:  on  the 
day  and  year  aforesaid,  with  force  and  arms  at  the  aforesaid 
place,  commonly  called  Red  River,  not  comprised  in  any  pa- 
rish or  county,  ^ut  situated  in  the  Indian  territories  or  parts  of 
America  not  within  the  limits  of  either  of  the  proTinces  of  Up- 
per or  Lower  Canada,  or  of  any  civil  government  of  the  United 
States  of  America,  and  being  within  the  jurisdiction  of  the  said 
Court  of  King's  Bench  of  and  for  the  said  district  of  Montreal, 
four  brass  caiinon  or  pieces  of  ordnance,  commonly  called  field 
pieces,  of  the  value  of  one  hundred  pounds  sterling  money 
aforesaid,  four  iron  swivels,  of  the  value  of  forty  pounds  sterling, 
and  one  howitzer,  of  the  value  of  ten  pounds  sterling  money 
aforesaid,  of  the  goods  and  chattels  of  the  right  honourable  Tho- 
mas Earl  of  Selkirk,  then  and  there  being  found,  feloniously 
did  steal,  take,  and  carry  away,  against  the  peace  of  our  said 
Lord  the  King,  his  Crown  and  Dignity.  And  the  jurors  afore-r 
said,  upon  their  path  aforesaid,  do  further  present  that  the  said 
Duncan  Cameron,  John  Dougald  Cameron,  Cuthbert  Grant, 
William  Shaw,  and  t*eter  Pangman,  otherwise  called  Peter  Bos,- 
tonnois,  afterwards,  to  vvit :  on  the  day.  and  year  aforesaid,  with 
foi-ce  and  arms,  at  the  said  place  commonly  called  Red  River, 
not  comprised  in  any  parish  or  county,  but  situated  in,  the  In- 
dian territories  or  parts  of  x\merica  not  within  ,  the  limits  of 
cither  of  the  said  provinces  of  Upper  or  Lower  Canada,  or  of 
?iny  civil  government  of  the  United  States  of  America,  and  be- 
ing within  the  jurisdiction  of  the  said  Court  of  King's  Bench 
of  and  for  the  said  district  of  Montreal,  the  said  l&st  mentioned 
four  brass  cannon  or  pieces  of  ordnance,  commonly  called  field 
pieces,  four  iron  swivels,  and  , one  .  howitzer,  being  the  goods 
and  chattels  so  as  aforesaid,  feloniously  stolen,  taken,  and  car- 
ried away,  feloniously  did  receive,  and  have  (they  the  said 
Duncan  Cameron,  John  Dougald  Cameron,  Cuthbert  Grant, 
JVilliam  Shaw,  and  Peter  Pangman,  otherwise  called  Peter 
Bostonnois,  then  and  there  well  knowing  the  goods  and  chattels 
last  mentioned  to  have  been  feloniously  stolen,  takerr,  and  car^ 
ried  away,)  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lord  the  King*, 
bis  Crown  and  Dignity.    (Signed)  Gilbert  Ainslie,  Clerk  of 

the  Crown.  -N.  F.  Uniacke,  Attorney-General.    As  by  the 

bill  of  indictment  hereunto  annexed,  reference  being  thereunto 
had,  will  more  fully  and  at  large  appear.  And  whereas  the  said 
George  Campbell,  John  Cooper,  Donald  M'Kinnon,  and  Hug4' 
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Bennermnij,  have  lately  represented  unto  our  trusty  and  welf 
beloved  Sir  John  Coape  Sherbrooke,  Knight,  Grand  Cross  of 
the  most  honourable  military  order  of  the  Bath,  our  Caplain-ge" 
heral  and  Governor  in  chief,  in  and  over  our  said  provinces  oF 
Upper  and  Lower  Canada,  that  the  ^vitnes^es  to  be  produced 
in  their  defence  are  resident,  some  in  the  Indian  territories,  and 
others,  in  the  province  of  Upper  Canada,  and  that  the  said 
George  Campbell,  John  Cooper,  Donald  M'Kinnon,  and  Hugh 
Benncrman,  will  have  great  difficulty,  and  be  put  to  a  heavy 
expense,  in  procuring  the  attendance  of  any  of  their  witnesses 
at  their  trial  in  this  province.  Now,  therefore,  know  ye  that 
Slaving  taken  the  premises  into  our  royal  consideration,  and  it 
appearing  to  oqr  said  Sir  John  Coape  Sherbrooke,  our  governor 
ss  aforesaid,  that  justice  may  be  more  conveniently  adminislereii 
in  the  province  of  Upper  Canada,  upon  the  said  bill  of  indict- 
nient,  found  as  aforesaid,  and  hereunto  annexed,  and  in  relation 
tb  the  great  crimes  and  offences  alleged  to  have  been  so  as 
aforesaid  committed  by  the  said  George  Campbell,  John  Cooper, 
Donald  M'Kinnon,  Hugh  Bennerman,  Duncan  Cameron,  Johrs 
Dougald  Cameron,  Cuthbert  Grant,  William  Shaw,  and  Peter 
Pangman,  otherwise  called  Peter  Bostonnois,  or  any  or  either 
of  them.  We  have  therefore  thought  fit  hereby  to  declare  the 
same.  And  further,  that  it  is  our  royal  will  and  pleasure,  that 
the  said  George  Campbell,  John  Cooper,  Donald  M'Kinnonj 
Hugh  Bennennan,  Duncan  Cameron,  John  Dougald  Cameron, 
Cuthbert  Grant,  William  Shaw,  and  Peter  Pangman,  otherwise 
called  Peter  Bostonnois,  and  each  and  every  of  them,  upon  the 
bill  of  indictment  found  as  aforesaid,  and  hereunto  annexed,  and 
for  all  other  crimes  and  offences  by  them  the  said  George  Camp- 
bell, John  Cooper,  Donald  M'Kinnon,  Hugh  Bennerman,  Dun- 
can Cameron,  John  Dougald  Cameron,  Cuthbert  Grant,  Wil- 
liam Shaw,  Peter  Pangman,  alias  Peter  Bostonnois,  and  each 
and  every  of  them,  heretofore  committed  within  any  of  the  In- 
dian territories  or  parts  of  America,  not  within  the  limits  of 
(either  of  the  said  provinces  of  Upper  or  Lower  Canada,  or  of 
any  civil  government  of  the  United  States  of  America,  be  prose- 
cuted and  tried  in  the  Court  of  the  province  of  Upper  Canada 
in  which  crimes  and  offences  of  the  like  nature  are  usually  tried, 
and  where  the  same  would  have  been  tried,  if  such  crimes  of 
offences  had  been  committed  within  the  limits  of  the  said  pro- 
vince of  Upper  Canada. 

In  testimony  whereof.  We  have  caused  these  our  letters  t® 
be  made  patent,  and  the  Great  Seal  of  our  said  province  of 
Lower  Canada  to  be  hereunto  affixed. — ^ — Witness  our  trusty 
and  well-beloved  Sir  John  Coape  Sherbrooke,  Knight,  Grand 
Cross  of  tbe  most  honourable  military  order  of  the  Bath,  Cap- 
tain general  and  Governor  in  chief,  in  and  over  our  province 
»f  Lower  Canada,  Admiral  of  lh«  same,  &c.      &e.— At  our 
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t'astle  of  ^aini  Louis,  in  our  city  of  Quebec,  in  our  said  pro- 
Vihce  of  Lower  Canada,  the  twentieth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventeen,  and 
in  llie  fifty-eighth  year  of  our  reign. 

(Signed)  J.  C.  S. 

Ji^o.  Taylor,  Deputy- Sec'y. 

ipRdviNCE  OF  LOWER  CANADA,  }  At  His  Majesty's  Court  of 
i)iSTRiCT  OF  HOJJTREAL,  to  "Wit :  I  King's  Bench  for  the  district 
bf  Moutreal,  begun  and  hbldfeii  at  the  Court-house  in  the  city  of 
Montresil,  for  the  coghizante  of  all  crimes  and  criminal  offences, 
on  Saturday,  the  firdt  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eigljt  hundred  and  seventeen,  and  in  the  fifty-seventh 
year  of  Ihfe  feign  of  our  Sovereign  Lord  George  the  Third,  by 
The  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
jfreiand.  King,  Defender  of  the  Faith,  before  the  honourable 
James  Monk,  chief  justice  of  the  said  Court  of  King's  Bench 
for  the  district  of  Montreal,  and  the  honourable  Isaac  Ogden, 
James  Reid,  and  LouTs  Charles  Foucher,  justices  of  our  Lord 
the  King  of  his  said  Court  of  King's  Bench. 

MONTREAL,  }  The  Jurors  for  our  Lord  the  King,  uponi 
to  zmt :  ^  their  oath,  present  that  George  Campbell,  late 
bf  the  parish  of  Montreal,  in  the  district  of  Montreal,  yeoman, 
John  Cooper,  late  of  the  same  parish,  yeoman,  Donald 
M'KiMNON,  late  of  the  same  parish,  labourer,  Hugh  Benner- 
MAN,  late  of  the  same  parish,  yeoman,  Duncan  Cameron,  late 
of  a  place  cdmmonly  called  Red  River,  in  the  Indian  territo- 
i-ies  or  parts  of  America  not  within  the  limits  of  either  of  the 
provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  govern- 
ment of  the  United  States  of  America,  gentleman,  JofiN  Dougald 
Cameron,  late  of  the  Said  place  commorily  called  Red  Rivef^ 
gentleman,  Cuthbert  GRANt,  late  of  the  said  place  commonly 
called  Red  River,  gentleman,  WilliaiSi  Shaw,  late  of  the  said 
place  commorily  called  Red  River,  gentleman,  and  Peteb: 
Pangman,  kte  of  the  said  place  convmohly  called  Red  River, 
gentleman,  otherwise  called  Peter  Bostonnois,  on  the  third 
day  of  April,  in  the  fifty-fifth  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of  the 
Faith,  with  force  and  arms  at  the  said  place  commonly  called 
Red  River,  hot  cbmpriSed  in  arty  parish  Or  county,  but  situated 
in  the  Indian  territories  or  paHs  of  America  not  Within  the  limits 
bf  either  of  the  provinces  of  Upper  ot*  Lower  Canada,  or  of  any 
civil  government  of  the  United  States  of  America,  and  being 
Within  the  jurisdiction  of  the  Court  of  King's  Bench  of  our  Lord 
the  King,  of  aad  for  tke  said  district  of  Montreal,  four  hran 
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eamiouy  or  pieces  of  ordnance^  commonly  called ^eld  pieces,  ©f 
the  value  of  one  hundred  pounds,  sterling  money  of  Great  Bri- 
iam,  four  iron  swivels,  of  the  value  of  forty  pounds,  sterling 
money  aforesaid,  and  one  howitzer,  of  the  value  of  ten  pounds, 
sterling  money  aforesaid,  of  the  goods  and  chattels  of  the  right 
homuTdhle  Thomas  Earl  of  Selkirk,  in  the  dw^elling-house  of  the 
said  right  honourable  Thomas  Earl  of  Sejkirk,  there  situate,  then 
and  there  being  found,  feloniously  did  steal,  take,  and  carry' 
away,  and  one  Michael  Kilbride,  one  John  Kerrigan,  and  one 
Mary  M'Lean,  then  and  there  being  in  the  said  dwelling-house, 
did  then  and  there  put  in  bodily  fear  of  their  lives,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lord  the  King,  Iiis  Crown  and  Dignity.  And 
the  jurors  aforesaid  for  our  Lord  the  King,  upon  their  oath  afore- 
said, do  further  present  that  the  said  George  Campbell,  John 
Cooper,  Donald  M'Kinnon,  and  Hugh  Bennerman,  afterwards, 
to  wit :  on  the  day  and  year  aforesaid,  with  force  and  arms  at 
the  aforesaid  place  commonly  called  Red  River,  not  comprised 
in  any  parish  or  county,  but  situated  in  the  Indian  territories 
or  parts  of  America  not  within  the  limits  of  either  of  the  provin- 
ces of  Upper  or -Lower  Canada,  or  of  any  civil  government  of 
the  United  States  of  America,  and  being  within  the  jurisdiction 
of  the  said  Court  of  King's  Bench  of  our  Lord  the  King,  of  and 
for  the  said  district  of  Montreal,  four  brass  cannon,  or  pieces  of 
ordnance,  commonly  called  field  pieces,  of  the  value  of  one 
hundred  pounds  of  sterling  money  aforesaid,  four  iron  swivels, 
pf  the  value  of  forty  pounds,  sterling  money  aforesaid,  and  one 
howitzer,  of  the  value  of  ten  pounds,  sterling  money  aforesaid, 
of  the  goods  and  chattels  of  the  said  irght  honourable  Thomas 
Earl  of  Selkirk,  in  the  dwelling-house  of  the  said  right  honoura- 
ble Thomas  Earl  of  Selkirk,  there  situate,  then  and  there  being 
found,  feloniously  did  steal,  take,  and  carry  away,  and  one 
Michael  Kilbride,  one  John  Kerrigan,  arid  one  Mary  M'Lean, 
then  and  there  being  in  the  said  dsvelling-bouse,  did  then  and 
there  put  in  bodily  fear  of  their  lives,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  t)ur  Lord  the  King,  his  Crown  and  Dignity.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Duncan  Cameron,  J©hn  Dougald  Cameron,  Cuthbert  Grant, 
William  Shaw,  and  Peter  Pangman,  otherwise  called  Peter Bos- 
tonnois,  before  the  committing  of  the  said  last  mentioned  felony, 
in  form  as  aforesaid,  to  wit:  on  the  day  and  year  aforesaid,  witk 
force  and  arms  at  the  aforesaid  place  commonly  called  Red  Ri- 
ver, not  comprised  in  any  parish  or  county,  but  situated  in  the 
Indian  territories  or  parts  of  America  not  within  thp  limits  of 
either  of  the  provinces  of  Upper  or -Lower  Canada,  or  of  any 
eivil  government  of  the  United  States  of  America,  and  being 
within  the  jurisdiction  of  the  said  Court  of  King's  Bench  for  our 
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Lord  the  King,  of  and  for  the  said  district  of  Montreal,  did  fe- 
loniously and  maliciously  comfort,  aid,  assist,  abet,  counsel, 
hire,  and  command  the  said  George  Campbell,  John  Cooper, 
Donald  M'Kinnon,  and  Hugh  Bennerraan,  to  do  and  commit  the 
said  felony  last  aforesaid,  in  manner  and  form  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  a- 
gainst  the  peace  of  our  Lord  the  King,  his  Crown  and  Dignity. 
And  the  jurors  aforesaid,  for  our  Lord  the  King,  upon  theic 
oath  aforesaid,  do  further  present  that  the  said  George  Camp- 
bell, John  Cooper,  Donald  M'Kinnon,  and  Hugh  Bennerman, 
afterwards,  to  wit:  on  the  day  and  year  aforesaid,  with  force 
and  arms  at  the  said  place  commonly  callofd  Red  River,  not 
comprised  in  any  parish  or  county,  but  situated  in  the  Indian 
territories,  or  parts  of  America  not  within  the  limits  of  either 
o(  the  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil 
government  of  the  United  Slates  of  America',  and  being  withim 
the  jurisdiction  of  the  said  Court  of  King's  Bench,  of  and  for  the 
said  diJitrict  of  Montreal,  four  brass  cannon,  or  pieces  of  ord- 
aiance,  commonly  called  field  pieces,  of  the  value  of  one  hun- 
.dred  pounds,  sterling  money  aforesaid,  four  iron  swivels  of  the 
value  of  forty  pounds,  sterling  money  aforesaid,  and  one  howit- 
..zer,  of  the  value  of  ten  pounds,  sterling  money  aforesaid,  of  the 
gjoods?  and  chattels  of  the  said  right  honourable  Thomas  Earl  of 
Selkirk,  in  the  dwelling  house  of  him  the  said  righl.  honourable 
Thomas  Earl  of  Selkirk,  there  situate,  then  and  there  being 
found,  feloniously  did  steal,  take,  and  carry  away,  and  one  Mi- 
chael Kilbride,  one  John  Kerrigan,  and  one  Mary  M'Lean,  then 
and  there  being  in  the  said  dwelling-house,  did  then  and  there 
put  in  bodily  fear  of  their  lives,  against  the  form  of  the  statute 
jn  such  case  made  and  provided,  and  against  the  peace  of  our 
.Lord  the  King,  his  Crown  and  Dignity.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  the  said 
Duncan  Cameron,  John  Dougald  Cameron,  Cuthbert  Grant,  and 
■William  Shaw,  and  Peter  Pangman,  otherwise  called  Peter  Bos- 
.tomiois^  afterwards,  to  wit:  on  the  day  and  year  last  aforesaid, 
with  force  and  arms  at  the  said  place  commonly  called  Red  Ri- 
ver, not  comprised  in  anj  parish  or  county,  but  situated  in  the 
Indian  territories  or  parts  of  America  not  within  the  limits  of 
eit^r  of  the  provinces  of  Upper  or  Lower  Canada,  or  of  any- 
civil  government  of  the  United  States  of  America,  and  being 
within  the  Jurisdiction  of  the  said  Court  of  King's  Bench,  of  and 
for  the  said  district  of  Montreal,  the  said  last  mentioned  four 
brass  cannon,  or  pieces  of  ordnance,  commonly  called  field 
pieces,  four  iron  swivels,  and  one  Irowitzer,  being  the  goods 
aad  chattels  so  as  aforesaid  feloniously  stolen,  taken,  and  carried 
away,  feloniously  did  receive,  and  have  (they  the  said  Duncan 
Caaieron,  John  Dougald  Cameron,  Cuthbert  Grant,  and  Wil- 
h^m  ShaWj  and  Peter  Pangman,  otherwise  called  Peter  Bos- 
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jtonnois,  Ihen  ancl  there,  well  knowing  the  said  goods  and  chat; 
tels  last  mentioned  to  hare  been  feloniously  stolen,  taken,  an4 
carried  away,)  against  the  foim  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lord  the  King,  hi^ 
Crown  and  Dignity.  And  the  jurors  aforesaid,  for  our  said  Lord 
the  King,  do  further  present  that  the  said  George  Campbell, 
John  Cooper,  Donald  M'Kinnon,  and  Hugh  Bennerman,  Duqcan 
Cameron,  John  Dougald  Cameron,  Cuthbert  Grant,  William 
Shaw,  and  Peter  Pangman,  olherwise  called  Peter  Bostonnois, 
afterward*!,  to  wit:  on  the  day  and  year  aforesaid,  with  force 
and  arms  at  the  aforesaid  place,  commonly  called  Red  River, 
not  comprised  in  any  parish  or  county,  but  sitqaled  in  the 
Indian  territories,  or  parts  of  America  not  within  the  limits  of 
.either  of  the  province^  of  Upper  or  Lower  Canada,  or  of  anr 
civil  government  of  the  United  States  of  America,  and  being 
withia  the  jurisdiction  of  the  said  Court  of  King's  Bench  of  and 
for  the  said  district  of  Montreal,  four  brass  cannon,  or  pieces  of 
prdnahce,  commonly  called  field-pieces,  of  the  value  of  one  hun- 
)dred  pounds  sterling  money  aforesaid,  four  iron  swivels,  of  th^ 
yalue  of  forty  pounds,  sterling  money  aforesaid,  and  one  howitzer 
of  the  value  of  ten  pounds,  sterling  money  aforesaid,  of  the  goods 
and  chattels  of  the  right  honourable  Thomas  Earl  of  Selkirk,  in 
the  dwelling  house  of  him  the  said  right  honourable  Thomas 
Earl  of  Selkirk,  then  and  there  being  found,  feloniously  did  steal, 
take,  and  carry  away,  against  the  peace  of  our  Lord  the  King, 
jhis  Crown  and  Dignity.  And  the  jurors  aforesaid,  for  our  Lord 
the  King,  upon  their  oaih  aforesaid,  do  further  present  that  the 
said  George  Campbell,  John  Cooper,  Donald  M'Kinnon,  and 
Hugh  Bennerman,  afterwards,  to  wit :  on  the  day  and  year  a- 
forcsaid,  with  force  and  arms  at  the  said  place  commonly  cal- 
led Red  Riyer,  not  comprised  in  any  parish  or  county,  but 
situated  in  the  Indian  territories  or  parts  of  ^nierica  not  withir^ 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  government  of  the  United  States  of  America,  and 
being  within  the  jurisdiction  of  the  said  Court  of,  Ring's  Bench, 
of  and  for  the  said  district  of  Montreal,  four  brass  cannons,  or 
pieces  of  ordnance,  com^nonly  called  field  pieces,  of  the  value  of 
one  hundred  pounds,  sterling  money  aforesaid,  four  iron  swivels, 
of  the  value  of  forty  pounds,  sterling  money  aforesaid,  and  one 
howitzer,  of  the  value  of  ten  pounds,  sterling  money  aforesaid, 
of  the  goods  and  chattels  of  the  right  honourable  Thomas  Earl 
of  Selkirk,  in  the  dwelling.-house  of  him  the  said  right  honoura- 
ble Thomas  Earl  of  Selkirk,  then  and  there  being  found,  felo- 
niously did  steal,  take,  and  carry  away,  against  the  peace  of 
pur  Lord  the  King,  his  Crown  and  Dignity.  And  the  jurors  a- 
foresaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Duncan  Cameron,  John  Dougald  Cameron,  Cuthbert  Grants 
William  Shaw  and  Peter  Pangman,  otherwise  called  Pet«r  Bos- 
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!onnois,  before  (he  said  felony  was  comwittcd,  in  form  afore- 
said,  to  wit:  on  llie  day  and  year  last  ^foresaid,  with  force 
and  arms  at  the  said  place  commonly  called  Red  River,  not 
comprised  in  any  parish  or  county*  but  situated  in  the  Indian 
territories  or  parts  of  America  not  within  the  limits  of  cither  of 
the.  provinces  of  Up|^er  or  Lower  Canada,  or  of  any  civil  j^o- 
vernment  of  the  United  States  of  America,  and  being  within 
the  jurisdiction  of  the  said  Court  of  King's  Bench,  of  and  for 
the  said  district  of  Montreal,  did  feloniousl)?  and  maliciously 
incite,  move,  procure,  aid,  and  abet,  the  said  George  Camp- 
bell, John  Cooper,  Donald  M'Kinnon,  and  Hugh  Bennerman, 
to  do  and  commit  the  said  last  mentioned  felony,  in  manner  and 
form  aforesaid,  against  the  peace  of  our  said  Lord  the  Kincj» 
his  Crown  and  Dignity.  And  the  jurors  aforesaid,  for  our  said 
Lord  the  King,  upon  their  oath  aforesaid,  do  further  present  tiiat 
the  said  George  Campbell,  John  Cooper,  Donald  M'Kinnon, 
and  Hugh  Bennerman,  afterwards,  to  wit:  on  the  day  and  year 
aforesaid,  with  force  and  arms  at  the  said  place  commonly  cal- 
Jed  Red  River,  not  comprised  in  any  parish  or  county,  but 
situated  in  the  Indian  territories  or  parts  of  America  not  within 
the  limits  of  either  of  the  provinces  of  Upper  or  Lower  Canada, 
or  of  any  civil  government  of  the  United  States  of  America,  and 
being  within  the  jurisdiction  of  the  said  Court  of  King's  Beiwh 
of  and  for  the  said  district  of  Montreal,  four  brass  cannon,  or 
pieces  of  ordnance,  commonly  called  iEield  pieces,  of  the  value 
of  one  hundred  pounds,  sterling  money  aforesaid,  four  iron  swi- 
vels, of  the  value  of  forty  pounds,  sterling  money  aforesaid,  and 
one  howitzer,  of  the  value  of  ten  pounds,  sterling  money  afore- 
said, being  the  goods  and  chattels  of  the  right  honourable  Tho- 
mas Earl  of  Selkirk,  in  the  dwelling  house  of  him  the  said  right 
honourable  Thomas  Earl  of  Selkirk,  then  and  there  being  found, 
feloniously  did  steal,  take,  and  carry  away,  against  the  peace 
of  our  Lord  the  King,  his  Crown  and  Dignity.  And  the  juror* 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Duncan  Cameron,  John  Dougald  Cameron,  Cuthbert  Grant, 
Wniiam  Shaw,  and  Peter  Pangman,  otherwise  called  Peter 
Bostonnois,  afterwards,  to  wit:  on  the  day  and  year  aforesaid, 
with  force  and  arms  at  the  said  place  commonly  called  Red  River, 
not  comprised  in  any  parish  or  county,  hut  situated  in  the  Indian 
territories  or -parts  of  America  not  within  the  limits  of  either  of 
the  provinces  of  Upper  or  Lower  Canada,  or  of  any  civil  go- 
vernment of  the  United  States  of  Amt  rica,  and  being  within  the 
jurisdiction  of  the  said  Court  of  King's  Bench  of  and  for  the 
said  district  of  Montreal,  the  said  last  mentioned  four  brass  can- 
non, or  pieces  of  ordnance,  commonly  called  field  pieces,  four 
iron  swivels,  and  one  howitzer,  being  the  goods  and  chattels  so 
as  aforesaid,  feloniously  stolen,  taken,  and  carried  away,  felo- 
?iio4isly  did  receive,  and  have  (they  the  said  Duncan  Cam«ro«, 


John  Dougald  Cameron,  Cuthbert  Grant,  William  Shaw,  ap<} 
iPeter  Pangman,  otherwise  called  Peter  Bostonnois,  then  ancl 
ihere  well  knowing  the  said  goods  and  chattels  last  mentioned 
lo  have  been  feloniouslj  stolen,  taken,  and  carried  away,  a- 
gainst  the  form  of  the  statute  in  such  tase  made  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  Crown  and 
Dignity.  .     .    -  '    .  ■  i 

(Signed)       N.  F.  Uniacke,  > 
Attorney-General.  \ 

(Signed)  Pilbert  AinsliEj 

'  plerk  of  Crowii. 

p. 

BY  flis  Excellency  Sir  John  Coape  Sherbrooke,  Knight  GrancI 
'  Cross  of  the  most  honourable  military  order  of  ihe  Bath,  Cap- 
tain General  and  Governor  in  Chief  in  and  over  the  provinces 
of  Lower  Canada,  Ujiper  Canada,  Nova  Scotia,  New  Bruns- 
wick, and  their  several  dependencies.  Vice  Admiral  of  the 
.same,  Lieutenant  General  and  Commander  of  all  his  Majesty's 
forces  in  ihe  said  provinces  of  Lower  Canada,  and  Upper  Ca- 
nada, Nova  Scotia,  and  New  Brunswick,  and  their  several 
dependencies,  and  in  the  islands  of  Newfoundland,  Prince 
Edward,  Cape  Breton,  and  Bermuda,  &c,  &c.  &c.  ' 

A  PROCLAMATION. 

Whereas,  in  and  by  a  certain  statute  of  the  parliament  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  made  and 
passed  in  the  forty-third  year  of  his  Majesty's  reign,  instituted 

An  Act  for  extending  the  jurisdiction  of  the  Courts  of  justice 
*'  in  the  provinces  of  Lower  Canada  and  Upper  Canada,  to  the 
"  trial  and  punishment  of  persons  guilty  of  Crimes  and  offences 
"  within  certain  parts  of  North  America,  adjoining  to  the  said 
"  provinces."  It  is  amongst  other  things  enacted  and  declared, 
that  from  and  after  the  passing  of  the  said  statute,  "  all  offences 
"  committed  within  any  of  the  Indian  territories  or  parts  of  A- 
**  merica  not  within  the  limits  of  either  of  the  said  provinces  of 
"  Lower  and  Upper  Canada,  or  of  any  ciVil  government  of  the 
"  United  States  of  America,  shall  be,  and  be  deemed  to  be, 

offences  of  the  sariie  nature,  and  shall  be  tried  in  the  same 
"  manner,  and  subject  to  the  same  punishment,  as  if  the  same 
"  had  been  committed  within  the  provinces  of  Lower  or  Upper 

Canada."'   •  ^ ' ' 


^nd  whereas,  under  and  by  virtue  of  the  above  in  partjeciteA 
statute,  justices  of  the  peace  have  been  duly  nominated  and 
'appointed,  with  power  and  authority  to  apprehend,  within  the 
Jndian  territories  aforesaid,  and  to  convey  to  this  province  of 
Lower  Canada  tor  trial,  all  and  every  person  and  persons  guilty 
h){  any  crime  or  offence  whatsoever. 

And  whereas,  there  is  reason  t©  believe  that  divers  breaches 
of  the  peace,  by  ac(s  of  force  and  violence,  have  lately  been 
"committed  within  the  aforesaid  Indian  territories  and  the  juris- 
diction of  the  aforesaid  justices  of  the  peace. 

I  have  therefore  thought  fit,  by  and  with  the  advice  of  his 
Majesty's  Executive  Council,  of  and  for  the  province  of  Lower 
tanada,  to  issue  this  Proclamalion  for  the  purpose  of  briiis^ing 
to  punishiTient  ail  persons  who  may  have  been,  or  shall  be,  guilty 
of  any  such  t  or  acts  of  force  or  violence  as  aforesaid,  or  other 
crime  or  offence  whatever,  and  to  deter" all  others  from  follow- 
ing their  pernicious  example,  hereby  requiring  all  his  Majesty's 
subjects,  and  others,  within  the  said  Indian  territories,  to  avoid 
and  to  discourage  all  acts  of  force  or  violence  whatsoever,  and 
ail-  proceedings  whatever  tending  to  produce  tumults  and  riols, 
or  in  any  way  to  disturb  the  public  peace. 

And  I  do  hereby  strictly  charge  and  command  all  justices  of 
the  peace,  so  as  aforesaid  nominated  and  apjDointed,  under  and 
by  virtue  of  the  above-mentioned  statute,  and  all  magistrates 
throughout  this  province,  and  do  require  all  others  his  Majesty's 
subjects,  generally  in  their  several  and  respective  stations,  to 
make  diligent  enquiry  and  search,  to  discover,  apprehend,  and 
commit,  or  cause  to  be  committed  to  lawful  custody,  for  trial 
indue  course  of  law,  pursuant  to  the  provisions  in  the  above 
statute  contained,  all  persons  who  have  been,  or  shall  be,  guilty 
©f  any  act  or  acts  of  force  and  violence  as  aforesaid,  or  of  any- 
other  crime  or  crimes,  offence  or  offences,  within  the  said  Indian 
territories  to  the  end  that  the  laws  may  be  carried  into  prompt 
execution  against  all  such  offenders,  for  the  preservation  of  peace 
and  good  order  therein. 

Sriven  under  my  hand  and  seal  at  arms,  at  the  Castle  of  Sf. 
Lewis,  in  the  city  of  Quebec,  in  the  said  province  of  Lower 
Canada,  this  sixteenth  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixteen,  and  in  the  fifty-sixtli 
year  of  his  Majesty's  reign. 

(Signed)  J.  C.  SHERBROOKE. 

By  his  Excellency's  command, 

(Signed)  Jjjo.  Taylor,  Deputy-Sec'j. 


Q. 

JBY  His  Royai  Highness  The;  Prince  of  Wales,  flcgcnt  of  lhe 
United  Kingdom  of  Great  Britain  and  IrcJand,  in  the  nami^ 
and  on  the  behalf  of  his  Majesty. 

A  PROCLAMATION, 


h  C.  SHERBROOKE. 

Whereas,  by  an  act  of  parliament  of  the  United  Kingdom  c^i 
€rreat  Britain  and  Ireland,^  passed  in  the  forty-third  year  of  his 
Majesty^'s  reign,  intituled,     an  act  for  extending  the  jurisdiction 
of  the  Courts  of  justice^  in  the  ptovinces  of  Lo'whr  and  Upper 
*'  Canada^  io  the  trial  and  punishment  of  persons  guilty  of  crimes 
and  offences  within  certain  parts  of  North  America,  adjoining 
io  the  said  provinces,'^  it  is  amongst  olher  things  enacted > 
*'  thai  all  offences  committed  within  any  of  the  Indian  territories^ 
*'  or  po.ris  of  America^  not  within  the  limits  of  either  of  the  said 
**  provinces^  or  of^  any  civil  government  of  the  United  States  of 
Jirnericay  shall  be,  and  he  deemed  to  be,  offences  of  the  same 
nature,  and  shall  b?  tried  in  the  same  manner,  and  he  subject  tQ 
"  the  same  pnnimment,  as  if  the  same  had  been  committed  withm 
*'  the  said prcvinces  of  Lower  or  Upper  Canada.'' 

And  whereas,  by  the  said  act  it  is  also  enacted,    that  it  shall 
'*  be  lawful  for  the  Governor,  or  LieiUenant  Governor,  or  persons. 
*'  administering  the  Government  for  the  time  being,  of  the  province^ 
*'  of  Lower  Canada^  by  commission  under  his  hand  and  seal,  teh 
"  authorize  and  empower  any  person  or  persons,  wherewever  re- 
**  side7it  or  being  at  the  time,  to  act  as  civil  magistrates  and  jus- 
**  tices  of  the  peaces,  for  any  of  the  Indian  territories,  or  parts  of 
"  America,  not  within  the  limits  of  either  of  the  said  provine^s  or 
*'  of  any  civil  government  of  the  United  States  of  America,  as 
well  as  within  the  limits  of  either  of  the  said  provinces,  either 
upon  informations  taken  or  given,  within  the  said  provinces  of 
Lovi^er  or  Upper  Canada,  or.  out  of  the  said  provinces  in  any^ 
part  of  the  Indian  territories,  or  parts  of  America  oforesaid^ 
for  ike  purpose  only  of  hearing  crimes  and  offences,  and  com- 
mining  any  person  or  persons,  guilty  of  any  crime  or  offence. 
*'  to  safe  custody,  in  order  io  his  pr  their  being  conveyed  io  tlie, 
^'  said  province  of  Lower  Canada,  io  be  dealt  zvith  according  ia 
law      and  "  that  it  shall  be  htwfvl  for  any  jjerson  or  persons, 
"  whatever,  io  apprehend  and  take  before  any  persons  so  commis- 
^'  hioned  as  aforesaid,  or  to  apprehend  and  convey  or  cause  to  be 
"  safely  conveyed,  with  all  convenient  speed,  to  the  province  of 
*^  Lewc?  ^Aznadeti  my  per  sen  or  persons  guilty  of  any/crime  ov 
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.nfence,  (here  io  he  delivered  into  sofe  custody,  for  the  purpcr^t 

of  being  dealt  with  according  to  lo.tv." 

And  whereas,  by  the  said  act  it  is  also  furtlier  enacted,  *'  that 

every  such  offender  viay  and  shall  he  prosecuted  and  tried  in 
*'  his  Majesty's  Courts  ff  the  provime  of  the  Lo^^er  Canada,  it^ 
*'  which  crimes  and  off^cnccs  of  the  like  nature  are  usually  tricd^ 
'*  and -where  the  same  would  have  been  tricd^  if  such  crime  or  of- 
*.*  fence  had  been  committed.  Ttithin  the  limits  of  the  province  where 

the  same  shall  be  tried,  under  the  said  act ;  that  every  o/fender 
*'  tried  and  convicted  under  the  said  act^  shall  be  liable  and  subject 
**  io  such  punishment  as  may  by  any  loro  in  force  in  the  province 
•*  where  he  or  she  shall  be  tried,  be  infActed  for  such  crime  or  of^ 

fence,  and  that  such  Court  may  and  shall  proceed  to  trial,  jud^* 
*'  men^t  and  execution,  or  other  punishment  for  such  crime  or  of- 

fonce,  in  the  same  manner  in  every  respect,  as  if  suck  crime  or 
**  (^ence  had  been  really  committed  within  the  jurisdiction,  of  suck 

Court ;  and  to  proceed  also,  in  the  trial  of  any  person^  being  a 

subject  of  his  Majesty,  who  shall  be  charged  with  any  offence^ 
*'  notwithUc  ding  such  (ffence  shall  appear  to  have  been  committed 
.**  within  the  limits  of  any  colony,  settlement  or  territory,  belonging 
**  to  any  European  state. 

And  whereas,  divers  breaches  of  the  peace  and  acts  of  force 
and  violence  have  lately  been  comtnitled  within  the  said  Indian 
territories  and  parts  of  America,  mentioned  and  described  in 
the  said  act  of  parliarnenl,  which  have  arisen  from  contentions 
between  certain  merchants,  cajrying  on  trade  and  commerce  in 
the  said  Indian  territories,  under  the  names  of  the  Hudson'' s  Bay 
Company  and  North-West  Company  respectively,  and  other  per- 
sons, their  servants,  agents  or  adherents,  of  whom  s»me  have 
entered  into  and  seized  and  occ«ipied  by  force,  and  wnth  strong 
hand,  lands  o,r  possessions,  therein  taking  and  by  force  retaining 
divers  goods,  wares,  merchandize,  and  other  property,  and 
obstructing  the  passage  of  navigable  rivers  and  other  natural 
passes  of  the  country  ;  and  others  have  met  together  in  unlaw- 
ful assemblies,  formed  divers  conspiracies  and  confederacies, 
committed  murders,  riots,-  routs  and  affrays  and  appeared,  gone 
and  ridden  in  companies',  in  military  array  with  armed  force, 
and  have  rescued  themselves  2Uid  others  from  lawful  arrest  and 
custody. 

We  do  therefore  in  the  name  and  on  the  behalf  of  his  Majes- 
ty, publish  this  proclamation,  hereby  calling  upon  the  said 
merchants,  so  as  aforesaid  carr^'ing  on  trade  and  commerce  in 
the  said  Indian  territories,  under  the  names  of  the  Hudson*^ 
Bay  Company,  and  the  North-West  Company  respectively, 
and  upon  each  and  every  of  them,  and  upon  all  other  persons, 
fheir  servants,  agents,  or  adherents,  and  each  and  every  of 
Ihem,  to  desist  from  every  hostile  aggression  or  attack  whalso- 
eyer :  and  in  order  to  prevent  the  further  employment  efaa 
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unauthorised  military  force,  we  do  hereby  require  persops» 
l^'ho.have  been  heretofore  engaged  in  his  Majesty's  service  as 
officers  or  soldiers,  and  as  snch  have  enlisted  and  engaged  in  tlig 
Service  of  the  said  Hudson's  Bay  Company,  or  North- We^t 
Company,  or  either  of  them,  or  of  any  of  their  gervants,  agents, 
or  adherents,  to  leave  the  service  in  which  they  may  be  so  en- 
gaged, within  twenty-four  hours  after  their  knowledge  of  this 
proclamation,  under  penalty  of  incurring  our  most  severe  dis- 
pleasure, and  forfeiting  every  privilege  to  which  their  formey 
employment  in  his  Majesty's  service  would  otherwise  have  en- 
titled them. 

And  we  do,  under  similar  penalties,  hereby  re/juire  ofal] 
and  every  person  and  persons  whomsoever,  whom  it  doth  or 
shall,  or  may  in  any  wise  concern,  the  restitution  of  all  forts, 
buildings,  or  trading  stations,  with  the  property  which  they 
contain,  which  may  have  been  seized  or  taken  possession  of  by 
either  party,  to  the  party  who  originally  established  or  construct- 
ed the  same,  and  were  possessed  thereof  previous  to  the  recent 
disputes  between  the  aforesaid  companies. 
*  And  we  do  hereby  require  in  like  manner,  of  all  and  everj 
person  and  persons  whomsoever,  whom  it  doth  or  shall,  or  may 
in  any  way  concern,  the  rer.ioval  of  any  blockade  or  impedi- 
'ment  by  which  any  party,  person  or  persons,  may  have  attempt- 
ed to  prevent,  or  interrupt  the  fiec  passage  of  traders,  or  others 
of  his  Majesty's  subjects,  ,  or  of  the  natives  of  the  said  Indian 
territories,  with  their  merchandize,  furs,  provisions,  and  other 
effects,  throughout  the  lakes,  rivers,  roads,  and  every  other  usu- 
al route  or  communication  heretofore  used  for  the  purpose  of 
the  fur-trade  in  the  interior  of  North  America;  and  full  and  free 
permission  for  all  persons  to  pursue  their  usual  and  accustomecj 
trade,  without  hindrance  or  molestation,  hereby  declaring,  that 
nothing  done  in  consequence  of  this  proclaraation,  shall  in  any 
ciegree  be  considered  to  affect  the  rights  which  may  ultimately  be 
adjudged  to  belong  to  either  or  any  party,  upon  a  full  consider- 
ation of  the  circumstances  of  their  several  claims. 

And  whereas,  for  the  purpose  of  restraining  all  offences  in  the 
said  Indian  territories,  and  of  bringing  to  condign  punishment 
the  perpetrators  of  all  offences  there  committed,  his  Excellency 
Sir  John  Coape  Sherbrooke,  Knight  Grand  Cross  of  the  most 
Jionourable  military  order  of  the  Bath,  His  Majesty's  Captaio 
General  and  Governor  in  chief,  in  and  over  the  provinces  of 
Lower  and  Upper  Canada,  Nova  Scotia,  New  Brunswick,  and 
their  several  dependencies,  Lieutenant-Generai  and  Commander 
of  all  his  Majesty's  forces  in  tliesaid  provinces,  &c.  &c.  by  and 
with  the  advice  of  his  Majesty's  executive  council*  of  and  for 
the  said  province  of  Lower  Canada,  bath  nominated,  constituted 
and  authorised  the  honourable  William  Bachelor  Coltman^ 
•156  df  the  meaabers  of  the  said  council-,  a  Lieutenant- Colonel  'In 


his  Majesty's  Indian  <]epairtment,  and  one  of  his  Majesty's  justice 

©f  Ihe  peace,  for  tJie  western  district  of  the  said  province  of  Up- 
per Canada,  and  John  Fletcher,  Esquire,  barrii^ter  at  law,  oi)tt 
of  the  principal  police  magistrates  and  chairman  of  his  Majesty's 
Court  of  quarter  session  for  the  district  of  Quebec,  a  major  iiV 
the  said  Indian  department,  and  one  of  his  Majesty's  justices  of 
the  peace  for  the  said  western  district  of  Upper  Canada,  to  act 
•as  civil  magistrates  and  justices  of  the  peace  for  the  said  Indian 
territories  and  parts  of  Ameiica  aforesaid,  as  well  williout  as 
within  the  said  provinces  of  Lower  and  Upper  Canada,  under 
and  by  virtue  of  the  said  act,  and  also,  his  Majesty's  special 
commissioners  for  inquiring  into  and  investigating  all  offences 
committed  in  the  said  Indian  territories,  and  the  circumstances 
attending  the  same,  with  power  and  authority  for  such  purpose?. 
And  whereas,  the  said  William  Bachelor  Coltman,  and 
John  Fletcher,  are  immediately  about  to  proceed  to  the  said 
Indian  territories,  in  execution  of  the  trust  so  reposed  ia 
them  : — 

We  do  hereby  strictly  chai;ge  and  command,  in  the  name  and 
«n  the  behalf  of  his  Majesty,  all  sheriffs,  bailiffs,  constables  and 
other  officers  of  the  peace,  and  all  others,  his  Majesty's  officers^ 
servants  and  subjects,  civil  and  military,  generally,  in  their  se- 
veral and  respective  stations,  to  make  diligent  enquiry  and  search 
to  discover  and  apprehend  all  persons  who  have  been  or  shall 
be  guilty  of  any  such  crimes  or  offences  as  aforesaid,  or  any 
other  crimes  or  offences  whatsoever,  within  the  Indian  territories 
or  parts  of  America,  in  the  said  act  mentioned  and  described, 
^whether  without  or  within  the  said  provinces  of  Lower  or.  Upper 
Canada,  and  io  cause  them  to  be  carried  before  the  said  Wil- 
liam Bachelor  ColTxMan,  and  Johjt  Fletcher,  or  one  of  them, 
or  such  other  nJagistrales  as  may  hereafter  be  appointed  for  4he 
like  purposes,  or  otherwise  be  invested  with  competent  jurisdic- 
tion in  that  behalf,  to  be  dealt  with  according  lo  law,  and  by 
all  lawful  ways  and  means  whatsoever,  to  repress  and  discourage 
all  such  crimes  and  offences  ;  reqnirirjg  and  directing  them  and 
each  of  them,  as  well  within  the  said  Indian  territories  or  parts 
of  Ameri»a,  as  elsewhere,  to  be  aiding  and  assisting  to  the  said 
William  Bachelor  Coltman  and  John  FLETcHSii^  in  the  exe- 
cution of  the  duties  wherewith  they  are  charged,  as  such  magis- 
trates and  special  commiss{oI^ers  as  aforesaid,  in  all  their  endea- 
vours for  the  repression  and  discouragement  of  all  such  crimes 
and  offences  wheresoever,  or  by  whomsoever  perpetrated  or  com- 
mitted ;  for  the  detection  and  apprehension  of  all  such  persons  as 
have  heen  or  hereafter  shall  be  concerned  or  implicated  in  the 
perpetration  thereof,  and  for  the  maintenance  and  preservation 
©f  the  peace  and  of  the  laws. 

In  faith  and  testimony  whereof,  we,  by  our  express  com* 
imand,  in  th^  name  and  qn  the  behalf  of  his  Majesty,  have  ca«|- 


k'i  rtie  gfeat  seal  of  the  province  of  Lower  Canada  to  be  liefeuh- 
^0  affixed. 

Witness  our  trusty  and  well  beloved  Sir  John'  Coape  Sher- 
IROOKE,  Knight  Grand  Cross  of  the  most  honourable  military  or- 
<^er  of  the  Bath,  Captain  General  and  Governor  in  chief  of  the 
said  provinces  of  Lower  arid  Upper  Canada,  Nova  Scotia  and 
New  Brunswick,  Lieutenant  General  and  commaader  of  all  his 
Majesty's  forces  in  the  said  provinces,  &c.  &c.  at  the  Castle  of 
Saint  Lewis,  in  the  city  of  Q^uebeC,  in  the  said  province  of  Low- 
er Canada,  this  third  day  of  May^  in  the  year  of  our  Lord  Christy 
one  thousand  eight  hundred  and  seventeeUj  and  in  the  fifty- 
seventh  year  of  his  Majesty's  reign. 

J.  Ci  B. 

By  his  e.tcellsncy*s  command, 

John  Taylor,  Depiity-Sec'yi 

Jnm  ^uadragesimb  tertio  Georgii  UL  Regit 

CAP.  CXXXVIIL 

iMn  Jlci  for  extending  the  Jurisdiction  of  the  CoUrts  of  Justic'i^ 
in  the  provinces  of  Lower  Canada^  and  Upper  Camida^  to  the 
trial  and  punishment  of  persons  guilty  of  crimes  and  qff'encesi. 
within  ceriadn  parts  of  JYorth  America^  adjoining  to  the  mid 
provinces. 

(ih^  August,  1803.) 

Whereas  crimes  and  offences  have  been  committed  in  the  In- 
<2ian  territories  and  other  parts  of  America,  n©t  within  the  limits 
«f  the  provinces  of  Upper  or  Lower  Canada,  or  either  of  them, 
<)r  of  tte  jurisdiction  of  any  of  the  Courts  established  in  those 
provinces,  or  within  the  limits  of  any  cifil  government  of  of  the 
United  States  of  America,  and  are  therefore  not  cognizable  by 
any  jurisdiction  whatever,  and  by  reason  thereof  great  crime* 
aitd  offences  have  gone,  and  may >ereafter  go  unpunished,  and 
greatly  increase — For  remedy  whereof,  May  it  please  your  Ma- 
jesty, that  it  may  be  enacted,  and  be  it  enacted  by  the  King*g 
2nost  excellent  Majesty y  by  and  with  the  consent  and  advice  of 
the  Lords  spiritual  and  temporal  and  commons,  in  this  present 
ipariiament  assembled,  and  by  the  authority  of  the  same.  That? 
t©m  and  aft«r  th«  passing  of  this  act^  ail  offences  committed 


ilvii 


within  any  of  the  indian  territories,  or  parts  ofAmei-ic??,  rfci 
•within  the  limits  of  either  of  the  said  provinces  of  Upper  or  Low- 
«r  Canada,  or  of  any  civil  government  of  the  United  States  of 
^America,  shall  be,  and  be  deemed  to  be,  offences  of  the  same 
nature,  and  shall  be  tried  in  the  sariie  manner  and  subject  to  the  - 
iname  punishment  as  if  the  same  had  been  committed  within  the 
provinces  of  Lower  or  Upper  Canada. 

2d.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
Governor  or  Lieutenant  Governor,  or  person  administering  tha 
government,  for  the  time  being,  of  the  province  of  LoWer  Canada, 
by  commission,  under  his  hand  and  seal,  to  authorise  and  em- 
power any  person  or  persons  wheresoever  resident,  or  being  at 
the  time,  to  act  as  civil  magistrates  and  justices  of  the  peace,  for 
any  of  the  Indian  territories,  or  parts  of  America,  not  within  the 
limits  of  any  of  the  said  provinces,  or  of  any  civil  government 
«f  the  United  States  of  America,  as  well  as  within  the  limits  of 
«iLher  of  the  said  provinces,  either  upon  informations  taken  or 
given  within  the  said  provinces  of  Lower  and  Upper  Canada,  os ^ 
tout  of  the  said  provinces,  in  any  part  of  the  Indian  territories,  or 
parts  of  America  aforesaid,  for  the  purpose  only  of  hearing  crimfeS 
and  offences,!  and  committing  any  person  or  persons  guilty  of  any 
crime  or  offence,  to  safe  custody,  in  order  to  his  or  their  being 
conveyed  to  the  said  province  of  Lower  Canada,  to  be  dealt  wilb 
according  to  law,  and  it  shall  be  lawful  for  any  person  or  persons 
whatsoever,  to  apprehend  and  take  before  any  person  so  com- 
missioned as  aforesaid,  or  to  ap^prehend  and  convey,  or  cause  to 
he  safely  conveyed,  with  all  convenient  speed,  to  the  province 
of  Lower  Canada,  any  person  or  persons  guilty  of  any  crime  of 
©fience,  there  to  be  delivered  into  safe  custody,  for  the  purpose 
of  bejng  dealt  with  according  to  law. 

Sd.  And  be  it  further  enacted,  that  every  such  offender  may 
and  shall"  be  prosecuted  and  tried  in  the  Courts  of  the  province 
of  Lower  Canada,  (or  if  th«  Governor,  or  Lieutenant  Governor* 
w  person  administering*  the  government  for  the  time  being,  shall 
from  any  of  the  circumstances  of  the  crime  or  offence,  or  the  local 
situation  of  any  of  the  witnesses  for  the  prosecution  or  defence, 
Ihink  that  justice  may  be  more  conveniently  administered,  in  re- 
lation to  such  crime  or  offence  in  the  province  of  Upper  Canada^ 
and  shall  by  any  instrument,  under  the  great  seal  of  the  province 
of  Lower  Canada,  declare  the  same,  then,  that  every  such  offend- 
«r  may  and  shall  be  prosecuted  and  tried  in  the  Court  of  the  pro- 
vince of  Upper  Canada,)  in  which  crimes  or  offences  of  the  like 
nature  Are  usually  tried,  and  where  the  same  would  have  beeii 
tried,  if  such  crime  ot  offence  had  been  committed  within  tb* 
limits  of  the  province,  where  the  same  shall  be  tried  under  this 
act ;  and  every  offender  tried  and  convicted  under  this  act,  sbai2 
be  liable  and  subject  to  such  punishment  as  may,  by  any  law  in 
force  in  the  provines  wh«re  he  or  sh^  shall  be  Iriei,  be  inflicted 
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/|r  sucli  crime  or  oiTence,  and  such  , crime  or  offence  ma/ aTi?? 
shall  be  laid  and  charged  to  have  been  committed  within  the 
jurisdiction  of  such  Court,  and  such  Court  may  and  ill  proceed 
therein  to  trial,  judgement,  and  execution,  or  other  punishment, 
for  such  crime  or  offence,  in  the  same  manner,  in  every  rospcct, 
as  if  such  crime  or  offence  had  really  l^een  committed  within  the 
jurisdiction  of  such  Court,  and  it  shall. also  be  'awful  for  the  judges 
and  other  officers  of  the  said  Courts  to  issue  subpoenas,  and  other 
processes,  for  enforcing  the  .attendance  of  witnesses  on  any  such  \ 
trial,  and  such  subpoenas  and  other  processes  shall  be  as  valid  and 
effectual,  and  be  in  full  force,  a  ad  put  in  execution  in  any  parts 
of  the  Indian  territories,  or  other  parts  of  America,  out  of,  and 
not  within  the  limits  of  the  civii  government  of  the  United  States 
of  America^  as  well  as  within  the  limits  of  pither  of  ii:e  said  pro  - 
vinces of  Upper  or  Lower  Canada,  in  relation  to  the  tri  );  ol  any 
crimes  or  offences  by  this  act  made  cognizable  in  such  Court,  oi' 
to  the  more  speedy  and  effectually  bringing  any  offender  or  of- 
fenders to  justice  under  this  act  as  fully  and  amply  as  any  sub- 
pcenas  or  other  processes  are  within  the  limits  of  the  jurisdiction 
«f  this  Court,  from  which  any  such  subpoenas  or  processes,  shall 
nave  issued  as  aforesaid;  any  act  or  acts,  law  or  laws,  custom, 
usage,  matter  or  thing  to  the  contrary  notwithstanding, 

4)th.  Provided  always^  and  be  it  farther  enacted,  that  if  any 
crime  or  offence  charged  and,  prosecuted  under  this  act  shall  be 
proved  to  have  been  committed  >by  any  person  or  persons  not  be- 
ing a  subject  or  subje«ts  of  His  Majesty  and  also  within  the  limits 
©f  any  colony,  settlement  or  territory,  belonging  to  any  Europe- 
an states,  the  Court  before  which  such  prosecution  shall  be  had, 
shall  forthwith  acquit  such  person  or  persons,  not  being  such  sub- 
ject or  subjects  as  aforesaid,  of  such  charge.  , 

5tb  Provided  neverihelessy  that  it  shall  and  may  be  lawful  for 
such  Court  to  proceed  in  the  trial  of  any  other  person  being  a 
subject  or  subjects  of  His  Majesty,  who  shall  be  charged  with^ 
the  same  or  any  other  offence,  notwithstanding  such  offence  shall 
appear  to  have  been  committed  within  the  limits  of  any  colony  , 
settlement  or  territory,  belonging  to  any  European  state  as  afore* 
saidi 


Xane,  prinUr^  iSt.  Paul  Strut.  -J^ 


